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PLEADINGS,  DOCKET  ENTBIES  AND  OTHER 

PAPERS. 

290  Filed  May  1  1951 

IN  THE  UNITED  STATES  DISTBICT  COUET 
POE  THE  DISTEICT  OF  COLUMBIA 

Civil  Action  No.  1793-»51 

El  Paso  Natueal  Gas  Company,  Bassett  Tower, 
El  Paso,'  Texas,  Plaintiff, 


V. 

OscAB  L.  Chapman,  Secretary  of  the  Interior,  Department 
of  the  Interior,  Washington  25,  D.  C.,  Defendant. 

Complaint. 

(For  Preliminary  and  Permanent  Injunction  and  for 
Declaratory  Judgment) 

1.  This  action  arises  under  Sec.  28  of  an  Act  of  Congress 
commonly  known  as  the  Mineral  Leasing  Act,  approved 
February  25,  1910,  as  amended  August  21,  1935  (41  Stat. 
449;  49  Stat.  678;  30  U.  S.  C.  Sec.  185),  and  under  the  Nat¬ 
ural  Gas  Act  (15  U.  S.  C.  Secs.  717  to  717w,  inclusive).  The 
matter  in  controversy  exceeds  the  value  of  Three  Thousand 
Dollars  ($3,000.00),  exclusive  of  interest  and  costs.  This 
Court  has  jurisdiction  pursuant  to  28  U.  S.  C.  Sec.  1331 
and  Sec.  10  of  the  Administrative  Procedure  Act  (5  U.  S. 
C.  Sec.  1009). 

2.  Plaintiff,  El  Paso  Natural  Gas  Company,  is  a  corpora¬ 
tion  organized  and  existing  under  the  laws  of  the  State 
of  Delaware,  and  has  its  principal  oflBce  and  place  of  busi¬ 
ness  at  El  Paso,  Texas.  Plaintiff  is,  and  for  many  years 
has  been,  engaged  in  the  transportation  and  sale  of  natural 
gas  in  interstate  commerce,  and  is  a  natural-gas  company 
within  the  meaning  of  the  Natural  Gas  Act 
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3.  Defendant,  Oscar  L.  Chapman,  is  the  Secretary  of  the 
Interior  of  the  United  States  of  America.  Defendant 
maintains  his  office  and  official  residence  in  the  District  of 
Columbia  and  is  subject  to  suit  by  plaintiff  in  the  District 
of  Columbia. 

4.  On  July  14,  1950,  the  Federal  Power  Commis- 
291  sion  issued  to  plaintiff  a  certificate  of  public  conveni¬ 
ence  and  necessity  to  construct  and  operate  facilities, 
hereinafter  referred  to  as  plaintiff’s  San  Juan  Basin  line, 
for  the  transportation  and  sale  of  natural  gas  from  the  San 
Juan  Basin  in  San  Juan  County,  New  Mexico,  to  the  South¬ 
ern  Union  Gais  Company  at  Gallup,  New  Mexico,  and  at  the 
towns  of  Holbrook,  'Winslow,  Flagstaff,  'Williams,  Prescott, 
Seligman  and  Kingman  in  Arizona,  and  to  the  Pacific  Gas 
&  Electric  Company  at  a  point  near  the  Arizona-Califomia 
state  line  in  Mohave  County,  Arizona.  The  said  certificate 
requires  the  construction  of  said  facilities  to  be  completed 
not  later  than  January  1, 1952,  provided  that  such  date  may 
be  extended  if  plaintiff  shows  that  completion  has  not  been 
delayed  by  plaintiff’s  fault 

5.  The  facilities  authorized  by  the  aforesaid  certificate 
of  public  convenience  and  necessity  include  approximately 
621  miles  of  pipe-line,  consisting  of  approximately  451 
miles  of  main  line  and  approximately  170  miles  of  branch 
and  gathering  lines.  When  completed,  approximately  17 
miles  of  said  main  line,  and  approximately  33  miles  of  said 
branch  and  gathering  lines  will  cross  public  lands  of  the 
United  States.  Upon  terms  and  conditions  stated  in  Sec. 
28  of  the  Mineral  Leasing  Act,  and  consistent  with  the 
policy,  provisions  and  limitations  of  the  Natural  Gas  Act, 
defendant  is  authorized  to  grant  to  qualified  persons  rights- 
of-way  for  pipe-line  purposes  through  and  across  said 
public  lands.  Plaintiff  is  a  person  qualified  to  receive 
such  rights-of-way,  and  has  offered,  and  is  ready,  willing 
and  able,  to  comply  with  all  lawful  terms  and  conditions 
upon  which  such  rights-of-way  for  plaintiff’s  San  Juan 
Basin  line  are  authorized  to  be  granted. 
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6.  Promptly  after  the  issuance  of  the  aforesaid  certifi¬ 
cate  of  public  convenience  and  necessity,  plaintiff  advised 
defendant  of  such  certifilcate  and  fully  and  completely 
disclosed  to  defendant  plaintiff’s  plans  for  the  construction 
and  operation  of  its  San  Juan  Basin  line.  Plaintiff  also 
informed  defendant  that  of  said  line’s  total  length  of  621 
miles  it  would  be  necessary  to  construct  approximately  50 
miles  through  and  across  public  lands  of  the  United  States 
in  New  Mexico  and  Arizona,  and  that  plaintiff  intended 

thereafter  formally  to  apply  for  pipe-line  rights-of- 
292  way  authorizing  such  construction  across  said  lands. 

After  full  consideration  by  defendant  of  plaintiff’s 
project  as  it  related  to  defendant’s  authority  to  grant  such 
pipe-line  rights-of-way,  defendant,  acting  by  and  through 
Marion  B.  Clawson,  Director,  Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior,  decided  and  determined, 
and  advised  plaintiff  through  plaintiff’s  attorney,  Allen  B. 
Grambling,  by  letter  dated  August  18, 1950,  that  plaintiff’s 
proposed  formal  applications  for  pipe-line  rights-of-way 
for  plaintiff’s  San  Juan  Basin  line  to  cross  public  lands  of 
the  United  States  would  be  granted  upon  the  condition  that 
plaintiff  execute  and  file  witii  defendant  a  stipulation  read¬ 
ing  as  follow^.: 

“The  applicant  agrees  to  oi)erate  the  pipe  line  as  a  common 
carrier  in  accordance  with  the  provisions  of  the  Mineral 
Leasing  Act,  and,  within  30  days  after  the  request  of  the 
Secretary  of  the  Interior,  to  file  rate  schedule  and  tariff 
for  the  transportation  of  gas  as  such  common  carrier  with 
any  regulatory  agency  having  jurisdiction  over  sudi  trans¬ 
portation,  as  the  Secretary  may  prescribe.” 

A  copy  of  said  letter  of  August  18, 1950,  is  attached  hereto 
as  Exldbit  A,  and,  by  reference,  is  incorporated  herein  and 
made  a  part  hereof. 

7.  Between  August  18,  1950,  and  about  December  29, 
1950,  upon  proper  applications  duly  filed,  each  of  which 
said  applications  contained  the  aforesaid  stipulation  quoted 
above  in  paragraph  6,  defendant  issued  to  plaintiff  formal 
notices  of  authority  to  construct  and  oi)erate  parts  of  plain- 
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tiff’s  San  Jnan  Basin  line  throngh  and  across  approxi¬ 
mately  23  miles  of  public  lands  of  the  United  States  in 
New  Mexico  and  Arizona.  Said  notices  are  hereinafter 
referred  to  as  plaintiff’s  formally  issued  rights-of-way. 
Belying  upon  said  formally  issued  ri^ts-of-way,  upon 
defendant’s  aforesaid  decision  and  determination  and  upon 
the  above-mentioned  letter  of  August  18, 1950  (Exhibit  A), 
plaintiff  thereafter  committed  itself  to  expend  approxi¬ 
mately  Forty-Five  Million  Dollars  ($45,000,000.00),  and 
actually  expended  approximately  Forty  Million  Dollars 
($40,000,000.00),  in  duly  and  lawfully  constructing 
293  approximately  558  miles  of  its  San  Juan  Basin  line, 
consisting  of  approximately  419  miles  of  main  line 
extending  to  a  point  m  Mohave  C!ounty,  Arizona,  approxi¬ 
mately  32  miles  from  the  western  terminus  of  said  line,  and 
approximately  139  miles  of  branch  and  gathering  lines. 
Approximately  one  mile  of  said  main  line  and  approxi¬ 
mately  23  miles  of  said  branch  and  gathering  lines  were 
constructed  through  and  across  public  lands  of  the  United 
States.  Further  relying  upon  said  formally  issued  rights- 
of-way,  decision,  determination  and  letter  (Exhibit  A), 
plaintiff  reasonably  and  lawfully  entered  into  commitments 
to  purchase  natural  gas  from  ibie  producers  and  to  trans¬ 
port  and  sell  the  same  through  its  San  Juan  Basin  line  to 
the  Southern  Union  Gas  Company  and  the  Pacific  Gas  & 
Electric  Company  beginning  January  1,  1952,  or  upon  the 
completion  of  said  line  if  completed  prior  to  January  1, 
1952. 

8.  Approximately  16  miles  of  the  uncompleted  32  miles 
of  plaintiff’s  San  Juan  Basin  main  pipe-line  must  be  con¬ 
structed  through  and  across  public  lands  of  the  United 
States  in  Mohave  County,  Arizona.  On  or  about  August 
28, 1950,  plaintiff  duly  filed  with  defendant  in  proper  form 
an  application  for  pipe-line  ri^ts-of-way  authorizing  plain¬ 
tiff  to  construct  its  San  Juan  Basin  main  pipe-line  through 
and  across  said  16  miles  of  public  lands.  Said  application 
contained  the  stipulation  quoted  above  in  x)aragraph  6,  was 
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dated  August  25,  1950,  and  was  assigned  by  defendant  the 
serial  number  and  designation  Arizona  0449. 

I  9.  Subsequently,  plaintiff  duly  filed  with  defendant  in 
proper  form  applications  for  pipe-line  rights-of-way  for 
i  plaintiff’s  San  Juan  Basin  line  authorizing  the  construction 
of  a  gathering  line,  a  plant  line,  a  gathering  system  and  a 
plant  through,  across  and  on  public  lands  of  the  United 
States  in  San  Juan  Coxmty,  New  Mexico.  Said  applications 
contained  the  stipulation  quoted  above  in  paragraph  6,  and 
are  identified,  were  dated  and  filed  by  plaintiff,  and  were 
I  assigned  serial  numbers  by  defendant,  as  follows: 

I  294  Applicatioii  Application  Serial 

Facilities  Dated  Filed  Number 

Gathering  Line  October  31,1950  November  3, 1950  New  Mexico  04116 

Plant  Line  February  19,  1951  February  19, 1951  New  Mexico  04969 

I  Gathering  System  February  28,  1951  February  28, 1951  New  Mexico  05050 

Plant  Site  March  2,  1951  March  2, 1951  New  Mexico  05057 

10.  By  letter  dated  March  22,  1951,  a  copy  of  which  is 
attached  hereto  as  Exhibit  B,  and,  by  reference,  is  incor- 
I  porated  herein  and  made  a  part  hereof,  defendant,  acting 
I  by  and  through  Dale  E.  Doty,  Assistant  Secretary  of  the 
Interior,  advised  plaintiff,  through  plaintiff’s  attorney, 
Allen  R.  Gr ambling,  that  none  of  plaintiff’s  then  pending 
applications  for  rights-of-way  for  plaintiff’s  San  Juan 
Basin  line  namely,  the  aforesaid  applications  Arizona  0449, 
New  Mexico  04116,  New  Mexico  04969,  New  Mexico  05050 
I  and  New  Mexico  05057,  would  be  granted  unless  plaintiff 
executed  and  filed  with  defendant  in  connection  with  each 
of  said  pending  applications  a  certain  proposed  stipulation 
I  referred  to  in  said  letter  (Exhibit  B),  a  copy  of  which  said 
proposed  stipulation  is  attached  hereto  as  Exhibit  C,  and, 

!  by  reference,  is  incorporated  herein  and  made  a  part  hereof. 
For  reasons  hereinafter  stated  in  paragraphs  12,  13,  and 
18,  plaintiff  has  refused  to  execute  said  proposed  stipula¬ 
tion  (Exhibit  C)  in  connection  with  said  pending  applica- 
,  tions,  and  because  of  plaintiff’s  refusal  defendant  has 
'  refused  formally  to  grant  plaintiff’s  said  pending  applica¬ 
tions. 
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11.  Acting  by  and  through  the  said  Dale  E.  Doty  and 
others,  defendant  has  also  threatened  to  institute  proceed¬ 
ings  to  cancel,  annul  and  declare  forfeited  plaintiff’s 
formally  issued  rights-of-way  if  plaintiff  makes  any  use  of 
plaintiff’s  San  Juan  Basin  line  without  first  executing  and 
filing  with  defendant  the  aforesaid  proposed  stipulation 
(Exhibit  C)  in  connection  with  said  formally  issued  rights- 
of-way.  For  reasons  hereinafter  stated  in  paragraphs  12, 

IJ  and  18,  plaintiff  has  refused  to  execute  said  pro- 
295  posed  stipulation  (Exhibit  C)  in  connection  with 

said  formally  issued  rights-of-way,  and  because  of 
defendant’s  said  threat  plaintiff  has  been  and  is,  and  unless 
granted  judicial  relief  will  continue  to  be,  unable  to  use  any 
part  of  plaintiff’s  San  Juan  Basin  line. 

12.  The  effect  of  said  proposed  stipulation  (Exhibit  C) 
would  be  to  require  plaintiff  (a)  to  agree,  upon  the  request 
of  any  shipper  of  natural  gas,  to  construct  at  a  possible 
cost  of  many  millions  of  dollars  additional  pipe-line  facili¬ 
ties  whenever,  in  the  opinion  of  the  Federal  Power  Com¬ 
mission,  it  would  be  in  the  interest  of  the  public  convenience 
and  necessity  for  plaintiff  so  to  do;  and  (b)  to  submit  to 
defendant,  and  obtain  defendant’s  approval  of,  any  rate 
schedule  or  tariff  proposed  by  plaintiff  in  respect  of  plain¬ 
tiff’s  transportation  of  natural  gas  as  a  common  carrier, 
notwithstanding  the  fact  that  the  Natural  Gas  Act  grants 
to  the  Federal  Power  Commission  exclusive  jurisdiction 
over  such  rates  and  tariffs. 

13.  Defendant  has  no  right  or  authority  to  require  plain¬ 
tiff  to  execute  the  aforesaid  proposed  stipulation  (Exhibit 
C)  or  to  agree  to  the  terms,  conditions  and  obligations 
therein  contained.  Defendant’s  refusal,  as  above  alleged  in 
paragraph  10,  formally  to  grant  plaintiff’s  above-mentioned 
pending  applications  for  pipe-line  rights-of-way  notwith¬ 
standing  defendant’s  previous  considered  decision  and 
determination  that  such  applications  would  be  granted  on 
terms  then  and  now  agreeable  to  plaintiff,  as  above  alleged 
in  paragraph  6,  and  defendant’s  threat,  as  above  alleged  in 
paragraph  11,  to  institute  proceedings  to  cancel,  annul  and 
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declare  forfeited  plaintiff^s  formally  issned  rights-of-way 
unless  plaintiff  executes  and  files  with  defendant  the  said 
proposed  stipulation  (Exhibit  C)  are  unreasonable,  arbi¬ 
trary,  unauthorized,  an  abuse  of  discretion,  in  excess  of 
defendant's  authority,  unwarranted,  unlawful,  illegal  and 
contrary  to  the  public  interest. 

14.  A  substantial  quantity  of  the  natural  gas  to  be 
296  transported  and  sold  through  plaintiff’s  San  Juan 
Basin  line  is  urgently  needed  in  the  San  Francisco 
Bay  area  of  California  for  national  defense  purposes.  The 
construction  and  operation  of  said  line,  and  the  transporta¬ 
tion  and  sale  of  the  natural  gas  proposed  to  be  transported 
and  sold  through  said  line,  are,  and  have  been  determined 
by  the  Federal  Power  Commission  to  be,  in  the  public 
interest,  and  are,  and  have  been  determined  by  the  Federal 
Power  Commission  to  be,  required  by  the  public  convenience 
and  necessity. 

15.  Unless  plaintiff  is  permitted  to  complete  and  operate 
its  San  Juan  Basin  line,  representing  an  outlay  to  date  of 
approximately  Forty  Million  Dollars  ($40,000,000.00)  and 
commitments  to  expend  an  additional  Five  Million  Dollars 
($5,000,000.00),  said  line  will  be  virtually  valueless  and  the 
total  of  said  sums  may  be  lost  Defendant’s  refusal  to 
permit  plaintiff  to  operate  the  completed  portion  of  plain¬ 
tiff’s  San  Juan  Basin  line  is  presently  causing  plaintiff  to 
hufTer  substantial  daily  losses,  and  if  said  line  is  not 
promptly  completed,  plaintiff  will  suffer  a  loss  of  net  in¬ 
come  in  the  amount  of  approximately  Three  Thousand 
Dollars  ($3,000.00)  per  day  beginning  November  1,  1951, 
plaintiff  may  also  be  subject  to  breach  of  contract  actions 
by  the  Pacific  Gas  &  Electric  Company,  the  Southern  Union 
Gas  Company  and  others,  plaintiff’s  financial  worth  and 
standing  and  its  ability  to  perform  its  obligations  and 
duties  as  a  natural-gas  company  may  be  seriously  inpaired 
and  jeopardized,  and  plaintiff  will  suffer  great,  immediate 
and  irreparable  loss  and  damage. 

16.  Plaintiff  desires,  and  is  ready,  willing  and  able,  im¬ 
mediately  to  oi)erate  the  completed  portion  of  its  San  Juan 
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Basin  line  and  to  complete  the  constmction  of  the  remain¬ 
der  of  said  line  and  place  said  line  in  fnll  operation  by 
September  1,  1951.  Bnt  plaintiff  cannot  operate  the  com¬ 
pleted  portion  of  said  line  without  subjecting  itself  to  a 
proceeding  by  defendant  to  cancel,  annul  and  declare  for¬ 
feited  plaintiff  ^s  formally  issued  rights-of-way,  as  above 
alleged  in  paragraph  11,  and  plaintiff  cannot  com- 
297  plete  the  construction  of  said  line  or  place  the  same 
in  full  operation  unless  and  until  defendant  formally 
grants  to  plaintiff  the  pipe-line  rights-of-way  requested  in 
plaintiff’s  pending  applications  referred  to  above  in  par¬ 
agraphs  8,  9  and  10. 

17.  Plaintiff  desires,  and  is  ready,  willing  and  able,  and 
plaintiff  has  repeatedly  offered  and  hereby  again  offers,  to 
comply  with  all  provisions  of  the  Natural  Gas  Act  and  the 
Mineral  Leasing  Act  governing  plaintiff’s  duties  and  obli¬ 
gations  in  the  construction  and  operation  of  plaintiff’s  San 
Juan  Basin  line. 

18.  Plaintiff  has  done  and  performed  all  things  and 
conditions  precedent  to  entitle  it  to  formal  issuance  of  the 
pipe-line  rights-of-way  requested  in  plaintiff’s  pending 
applications  above  mentioned  in  paragraphs  8,  9  and  10  and 
to  entitle  plaintiff  to  operate  the  completed  portion  of 
plaintiff’s  San  Juan  Basin  line.  Defendant  has  no  right 
or  authority  to  withhold  or  to  refuse  formally  to  issue 
said  pipe-line  rights-of-way,  and  no  right  or  authority  to 
institute  proceedings  to  cancel,  annul  and  declare  forfeited 
plaintiff’s  formally  issued  rights-of-way  if  plaintiff  oper¬ 
ates  the  completed  portion  of  said  line  without  executing 
and  filing  with  defendant  the  aforesaid  proposed  stipula¬ 
tion  (Exhibit  C). 

Whebbfoee,  plaintiff  demands  that: 

L  Defendant  be  ordered,  directed  and  required  prelimin¬ 
arily  during  the  pendency  of  this  action  and  permanently 
upon  final  hearing  to  grant  plaintiff’s  pending  pipe-line 
rights-of-way  applications  referred  to  above  in  paragraphs 
8,  9  and  10  without  requiring  plfiintiff  to  execute  and  file 
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■with  defendant  the  above-mentioned  proposed  stipnlation 
(Exhibit  C)  or  any  other  stipulation  or  agreement  imposing 
upon  plaintiff  terms,  conditions  or  obligations  not  contained 
in  the  stipulation  quoted  above  in  paragraph  6. 

n.  Defendant  be  enjoined  preliminarily  during  the  pen¬ 
dency  of  this  action  and  permanently  upon  final  hearing 
from  instituting  any  proceedings  or  taking  any  other 
298  action  to  cancel,  annul  and  declare  forfeited  plain¬ 
tiff’s  formally  issued  rights-of-way  in  the  event  that  » 
plaintiff  operates  its  San  Juan  Basin  line  without  executing 
and  filing  with  defendant  in  connection  with  said  formally 
issued  rights-of-way  the  above-mentioned  proposed  stipu¬ 
lation  (Exhibit  C)  or  any  other  stipulation  or  agreement 
imposing  upon  plaintiff  terms,  conditions  or  obligations 
not  contained  in  the  stipulation  quoted  above  in  para¬ 
graph  6. 

in.  The  Court  adjudge  and  declare  that: 

(a)  Upon  the  execution  and  filing  of  plaintiff’s  pending 
applications  referred  to  above  in  paragraphs  8,  9  and  10, 
plaintiff  became  and  is  entitled  to  formal  issuance  of  the 
pipe-line  rights-of-way  requested  in  said  pending  applica^ 
tions,  and  plaintiff  became  and  is  entitled  to  operate  the 
completed  portion  of  plaintiff’s  San  Juan  Basin  line. 

(b)  Defendant  has  no  right  to  demand  or  require  plain¬ 
tiff  to  execute  in  connection  with  all  or  any  part  of  plain¬ 
tiff’s  San  Juan  Basin  line  the  aforesaid  proposed  stipula¬ 
tion  (Exhibit  C)  or  any  other  stipulation  or  agreement 
imposing  upon  plaintiff  terms,  conditions  or  obligations 
not  contained  in  the  stipulation  quoted  above  in  para¬ 
graph  6. 

(c)  Defendant  has  no  right  to  demand  or  require 
plaintiff  to  execute  the  aforesaid  proposed  stipulation  (Ex¬ 
hibit  C),.  or  any  other  stipulation  or  agreement  imposing 
upon  plaintiff  terms,  conditions  or  obligations  not  contained 
in  the  stipulation  quoted  above  in  paragraph  6,  as  a  condi¬ 
tion  precedent  to  defendant’s  formally  granting  plaintiff’s 
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pending  pipe-line  rights-of-way  applications  referred  to 
above  in  paragraphs  8,  9  and  10. 

(d)  Defendant  has  no  right  to  institute  proceedings  or 
to  take  any  other  action  to  cancel,  annul  and  declare  for¬ 
feited  plaintiff’s  formally  issued  rights-of-way  in  the  event 
that  plaintiff  operates  its  San  Juan  Basin  line  without 
executing  the  aforesaid  proposed  stipulation  (Exhibit  C) 

or  any  other  stipulation  or  agreement  imposing  upon 
299  plaintiff  terms,  conditions  or  obligations  not  con¬ 
tained  in  the  stipulation  quoted  above  in  para¬ 
graph  6. 

(e)  Defendant  has  no  authority  to  require  plaintiff  to 
assume  in  connection  with  all  or  any  part  of  plaintiff’s  San 
Juan  Basin  line  either  of  the  obligations  set  forth  above 
in  paragraph  12. 

(f)  Defendant’s  refusal  formally  to  grant  plaintiff’s 
pending  applications  for  pipe-line  rights-of-way  and  his 
threat  to  institute  proceedings  to  cancel,  annul  and  declare 
forfeited  plaintiff’s  formally  issued  rights-of-way,  as  above 
alleged  in  paragraphs  10  and  11,  are  unreasonable,  arbi¬ 
trary,  unauthorized,  an  abuse  of  discretion,  in  excess  of  de¬ 
fendant’s  authority,  unwarranted,  unlawful,  illegal  and  con¬ 
trary  to  the  public  interest. 

IV.  The  Court  grant  to  plaintiff  such  other,  further,  spe¬ 
cial  and  general  relief  as  may  be  proper. 

Hogan  &  Haetson 
By  Howard  Boyd 

\  Joseph  J.  Smith,  Je. 

810  Colorado  Building, 

1341  G  Street,  Northwest 
Washington  5,  D.  C. 

Jones,  BLaedie,  Grambling  &  Howelij 
By  Aluen  R.  Grambling 
Bassett  Tower 
El  Paso,  Texas 

Attorneys  for  Plaintiff 
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Filed  May  1 1951 

Exhibit  A. 


UNITED  STATES  DEPARTMENT  OF  THE  INTEEIOB 

Bureau  of  Land  Management 
Washington  25,  D.  C. 

In  reply  refer  to: 
‘‘DLrJNW'^ 

New  Mexico  0161 
Aug.  18  1950 

Allen  R.  Grambling,  Esq. 

Bassett  Tower 
El  Paso,  Texas 

My  dear  Mr.  Grambling : 

This  is  in  reply  to  your  letter  of  August  17  in  connection 
with  the  common  carrier  stipulation  required  by  my  de¬ 
cision  of  July  21  under  the  right-of-way  application  of  the 
El  Paso  Natural  Gas  Company,  bearing  the  above  serial 
number. 

You  advise  me  in  your  letter  that  the  company  will  file 
the  common  carrier  stipulation  as  modified  in  the  conver¬ 
sations  between  yourself  and  the  Chief  Counsel  of  this  Bu¬ 
reau  which  reads  as  follows : 

*‘The  applicant  agrees  to  operate  the  pipe  line  as  a  com¬ 
mon  carrier  in  accordance  with  the  provisions  of  the  Min¬ 
eral  Leasing  Act,  and,  within  30  days  after  the  request  of 
the  Secretary  of  the  Interior,  to  file  rate  schedule  and  tariff 
for  the  transportation  of  gas  as  such  common  carrier  with 
any  regulatory  agency  having  jurisdiction  over  such  trans¬ 
portation,  as  the  Secretary  may  prescribe.” 

This  stipulation  is  in  compliance  with  the  requirements 
of  that  decision.  When  this  stipulation  is  filed  in  this  case 
and  in  Phoenix  083253,  Phoenix  046067  and  Las  Cruces 
064867,  it  will  constitute  compliance  with  that  part  of  the 
decision  of  July  21  calling  for  the  filing  of  such  a  stipula¬ 
tion.  This  form  of  stipulation  will  also  be  satisfactory  as 


compliance  with  the  common  carrier  stipulation  require¬ 
ment  in  connection  with  the  applications  which  the  El  Paso 
Natural  Gas  Company  proposes  to  file  for  the  San  Juan 
Basin  Pipe  Line  which  will  cross  public  domain  and  na¬ 
tional  forest  lands. 

You  request  that  the  time  for  the  filing  of  the  tariff  and 
rate  schedule  prescribed  in  the  decision  of  July  21  in  these 
four  cases  be  extended  for  a  period  of  60  days  from  the 
date  the  stipulation  is  filed  in  each  of  these  cases,  or  prior 
to  the  time  gas  is  first  transported  through  the  lines,  which¬ 
ever  is  later.  You  also  request  this  extension  of  time  in 
connection  with  the  proposed  San  Juan  Basin  Pipe  Line  ap¬ 
plication. 

301  In  accordance  with  your  request  the  extension  is 
hereby  granted  and  action  will  be  taken  by  the  offices 

authorized  to  issue  such  rights-of-way  in  accordance  with 
this  letter. 

Sincerely  yours, 
s/Maeion  Clawson 
Director 

302  Filed  May  1  1951 

Exhibit  B. 

UNITED  STATES  DEPARTMENT  OF  THE  INTERIOR 
OFFICE  OF  THE  SECRETARY 

Washington  25,  D.  C. 

Mar  22  1951 
Air  MaU 
Special  Delivery 

My  dear  Mr.  Grambling : 

There  is  enclosed  a  copy  of  the  common  carrier  stipula¬ 
tion  for  natural  gas  pipelines  crossing  the  public  lands 
which  has  been  adopted  by  this  Department  after  consulta¬ 
tion  with  the  Federal  Power  Commission,  which  approved 
the  stipulation. 


It  will  be  necessary  for  the  El  Paso  Natural  Gas  Com¬ 
pany  to  sign  and  file  this  stipulation  in  connection  with 
each  of  its  pending  applications  before  any  further  permits 
or  rights-of-way  can  be  granted.  Also,  a  rate  schedule  in 
conformity  with  section  (b)  of  the  stipulation  should  be 
submitted  with  the  Secretary  of  the  Interior  within  30  days 
from  the  receipt  of  this  letter.  No  favorable  action  will 
be  taken  on  any  of  the  Company’s  applications  until  a  sat¬ 
isfactory  rate  schedule  is  submitted. 

Upon  the  signing  and  filing  of  the  stipulation  as  required, 
however,  the  Company  may  deliver  gas  through  the  San 
Juan  pipeline  to  the  city  gate  stations  of  Arizona  communi¬ 
ties.  This  permission  is  not  to  be  construed  as  authority 
to  construct  the  portion  of  line  covered  by  application  Ari¬ 
zona  0449  or  by  any  other  application  for  this  or  any  other 
pipeline  for  which  rights-of-way  or  permissions  to  construct 
have  not  been  granted. 

Sincerely  yours, 

(sgd)  Dale  E.  Doty 
Assistant  Secretary  of  the  Interior 

Mr.  Allen  R.  Grumbling 
Attorney  at  Law 
Seventh  Floor  Bassett  Tower 
El  Paso,  Texas 

Enclosure 

303  Exhibit  0. 

COMMON  CARRIER  STIPULATION 

(a)  The  applicant  agrees  that  it  will  operate  the  pipe 
line  as  a  common  carrier  in  accordance  with  the  provisions 
of  the  Mineral  Leasing  Act  and  pertinent  regulations  here¬ 
tofore  or  hereafter  adopted  thereunder  and  that,  in  accord¬ 
ance  with  this  obligation,  it  will  transport  natural  gas  for 
others,  whether  such  gas  is  produced  from  government 
lands  or  not,  at  reasonable  rates  and  subject  only  to  such 
conditions  as  may  be  determined  by  the  Secretary  of  the 
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Interior  pursuant  to  paragraph  (b)  of  this  stipulation,  not 
to  be  inconsistent  with  this  obligation.  The  applicant 
agrees  to  provide  common  carrier  transportation  service 
requested,  including  firm  service,  under  rates  schedules  or 
tariffs  filed  in  accordance  with  paragraph  (b)  of  the  stipu¬ 
lation,  wherein  the  rates  and  charges  for  common  carrier 
transportation  shall  not  exceed,  at  the  time  of  initial  filing 
of  the  schedules  or  tariffs  with  the  regulatory  agency  hav¬ 
ing  jurisdiction  over  such  transportation,  the  component 
transportation  cost  element  or  charge  in  rates  and  charges 
for  the  sale  of  natural  gas  by  applicant  under  filed  tariffs 
involving  transportation  for  substantially  comparable  serv¬ 
ice  and  distances  via  the  same  pipe  line.  When  any  request 
for  the  transportation  of  natural  gas  is  made,  the  appli¬ 
cant  agrees  promptly,  or  within  such  time  as  may  be  fixed 
by  the  Secretary,  to  file  with  any  regulatory  agency  having 
jurisdiction  over  such  matter  an  application  for  issuance 
of  authority  to  the  applicant  (1)  to  transport  such  gas,  if 
an  application  for  such  authority  is  required  by  the  law 
applicable  to  such  agency  or  by  the  rules  or  regulations  of 
such  agency,  and,  if  necessary,  (2)  to  increase  the  capacity 
of  its  pipe  line  sufficiently  to  enable  the  applicant  to  pro¬ 
vide  for  the  transportation  of  the  natural  gas  proposed 
for  shipment,  provided  that  the  prospective  shipper 
304  shall  join  in  any  request  for  increasing  the  capacity 
of  the  pipe  line  and  provided  that  the  prospective 
shipper  shall  advise  the  applicant  in  writing  that  at  any 
hearing  upon  such  application  it  shall  have  the  burden  of 
showing  an  adequate  gas  supply,  markets,  and  other  rele¬ 
vant  facts  necessary  to  establish,  consistent  with  applicable 
law,  the  economic  feasibility  of  the  facilities  and  invest¬ 
ment  required  to  provide  necessary  added  capacity  and  to 
justify  the  issuance  of  authority  for  the  construction  of 
such  facilities.  If  the  increased  capacity  is  authorized,  the 
applicant  agrees  to  proceed  diligently  to  provide  the  in¬ 
creased  capacity  for  the  common  carrier  transportation  as 
authorized. 
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(b)  The  applicant  further  agrees,  within  30  days  from 
the  date  of  a  request  by  the  Secretary  of  the  Interior,  to 
submit  to  the  Secretary  a  rate  schedule  or  tariff  for  the 
transportation  of  natural  gas  as  a  common  carrier  and, 
within  15  days  from  the  date  when  the  applicant  is  notified 
by  the  Secretary  that  such  schedule  or  tariff  is  not  incon¬ 
sistent  with  the  applicant’s  obligation  to  transport  gas  as 
a  common  carrier,  to  file  such  rate  schedule  or  tariff  with 
any  regulatory  agency  having  jurisdiction  over  such  trans¬ 
portation,  as  the  Secretary  may  prescribe.  If  the  Secre¬ 
tary  determines  that  the  rate  schedule  of  tariff  or  any  part 
thereof  is  inconsistent  with  the  applicant’s  obligation  to 
transport  gas  as  a  common  carrier,  the  applicant  shall, 
within  15  days  after  receipt  of  notice  of  such  determination, 
submit  to  the  Secretary  a  revised  schedule  or  tariff  which 
shall  be  consistent  with  its  obligation  to  transport  gas  as  a 
common  carrier.  Such  rate  schedule  or  tariff  shall  include 
the  agreement  of  the  applicant  set  forth  in  paragraph  (a) 
of  this  stipulation,  to  transport  natural  gas  as  a  common 
carrier  or  to  provide  such  additional  capacity  in  its  pipe 
line  as  may  be  needed  for  the  transportation  of  natural  gas 
whenever  its  capacity  for  common  carrier  transportation  is 
inadequate.  Any  amendment  to,  or  revision  of,  a  rate 
schedule  or  tariff  shall  be  handled  in  accordance  with  the 
procedure  prescribed  in  this  paragraph. 

305  (c)  None  of  the  specific  provisions  of  this  stipu¬ 

lation  shall  be  construed  to  limit  in  any  way  the  ob¬ 
ligation  of  the  applicant  to  operate  its  pipe  line  as  a  com¬ 
mon  carrier  in  accordance  with  the  provisions  of  the  Min¬ 
eral  Leasing  Act  and  pertinent  regulations  heretofore  or 
hereafter  adopted  under  that  act  or  any  other  obligation 
imposed  on  the  applicant  by  such  act  or  regulations,  and 
any  violation  of  such  obligation,  including  the  specific  obli¬ 
gations  contained  in  this  stipulation,  shall  be  ground  for 
the  cancellation  of  the  grant  of  the  right-of-way,  as  pro¬ 
vided  in  the  Mineral  Leasing  Act. 

•  ••••••••• 
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306  Filed  May  24  1951 

PlaintifTs  Motion  for  Preliminary  Injnnction. 

By  its  attorneys,  plaintijff  El  Paso  Natural  Gas  Company 
moves  the  Court  for  a  preliminary  injunction  ordering,  di¬ 
recting  and  requiring  defendant  Oscar  L.  Chapman,  his 
agents,  representatives,  assistants,  attorneys,  subordinates, 
privies  and  all  persons  in  active  concert  or  participation 
with  them,  pending  the  final  hearing  and  determination  of 
this  cause : 

(a)  To  grant  plaintiff’s  pending  pipeline  rights-of-way 
applications  referred  to  in  paragraphs  8,  9  and  10  of  plain¬ 
tiff’s  complaint  in  this  action  without  requiring  plaintiff  to 
execute  and  file  with  defendant  the  proposed  stipulation 
identified  in  paragraph  10  of  plaintiff’s  said  complaint  or 
any  other  stipulation  or  agreement  imposing  upon  plain¬ 
tiff  terms,  conditions  or  obligations  not  contained  in  the 
stipulation  quoted  in  paragraph  6  of  plaintiff’s  complaint. 

(h)  To  institute  no  proceedings  and  take  no  other  action 
to  cancel,  annul  or  declare  forfeited  plaintiff’s  formally 
issued  rights-of-way  referred  to  in  paragraph  7  of  plain¬ 
tiff’s  complaint  in  this  action  in  the  event  that  plaintiff  op¬ 
erates  its  San  Juan  Basin  line  without  executing  and  filing 
with  defendant  in  connection  with  the  said  formally  issued 
rights-of-way  above-mentioned  proposed  stipulation  or  any 
other  stipulation  or  agreement  imposing  upon  plaintiff 
terms,  conditions  or  obligations  not  contained  in  the  stipu¬ 
lation  quoted  in  paragraph  6  of  plaintiff’s  complaint. 

307  As  grounds  for  this  motion  plaintiff  shows  that : 

1.  In  the  absence  of  an  order  by  this  Court  re¬ 
quiring  defendant  to  do  so,  defendant  will  not  grant  plain¬ 
tiff’s  aforesaid  pending  pipeline  rights-of-way  applicatons 
unless  plaintiff  executes  and  files  with  defendant  the  above- 
mentioned  proposed  stipulation. 
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2.  Unless  restrained  by  this  Court  defendant  will  insti¬ 
tute  proceedings  to  cancel,  annul  and  declare  forfeited 
plaintiff’s  aforesaid  formally  issued  rights-of-way  in  the 
event  that  plaintiff  operates  its  San  Juan  Basin  line  with¬ 
out  executing  and  filing  with  defendant  in  connection  with 
said  formally  issued  rights-of-way  the  above-mentioned 
proposed  stipulation. 

3.  Such  action  by  defendant  is  unreasonable,  arbitrary, 
unauthorized,  an  abuse  of  discretion,  in  excess  of  defend¬ 
ant’s  authority,  unwarranted,  unlawful,  illegal,  contrary  to 
the  public  interest,  harmful  to  the  national  defense  effort 
and  will  result  in  immediate,  great  and  irreparable  loss 
and  damage  to  plaintiff  as  more  particularly  set  forth  in 
paragraphs  13,  14  and  15  of  plaintiff’s  complaint  in  this 
action. 

4.  If,  upon  final  determination  of  this  action,  including 
any  judgment  or  order  entered  pursuant  to  any  decision 
rendered  on  appeal  or  certiorari,  it  is  adjudged  that  de¬ 
fendant  is  authorized  to  require  plaintiff  to  execute  and 
file  with  defendant  the  aforesaid  proposed  stipulation,  or 
any  part  thereof,  in  connection  with  any  public  lands 
crossed  or  occupied,  or  to  be  crossed  or  occupied,  by  any 
part  of  plaintiff’s  San  Juan  Basin  line,  plaintiff  agrees 
promptly  to  execute  and  file  with  defendant  said  proposed 
stipulation,  or  part  thereof,  as  the  case  may  be,  in  respect 
of  all  public  lands  as  to  which  defendant  shall  be  adjudged 
to  be  authorized  to  require  plaintiff  to  execute  and  file  said 

proposed  stipulation  or  part  thereof. 

308  5.  The  issuance  of  a  preliminary  injunction  as 

herein  prayed  will  not  cause  undue  inconvenience  or 
loss  to  defendant,  but  will  prevent  harm  to  the  public  in¬ 
terest  and  the  national  defense  effort  and  irreparable  in¬ 
jury  to  plaintiff,  and  such  injury,  if  any,  as  defendant  may 
sustain  may  be  adequately  indemnified  by  security  and  will 
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be  completely  remedied  by  plaintiff’s  execution  of  the 
aforesaid  proposed  stipulation,  or  part  thereof,  at  the  time 
and  in  the  circumstanecs  stated  in  the  preceding  paragraph 


4  hereof. 

Hogan  &  Haetson 

By  Howard  Boyd 

Joseph  J.  Smith,  Je. 

810  Colorado  Building 

1341  G  Street,  Northwest 
Washington  5,  D.  C. 

Jones,  ELaedie,  Geambling  &  Howell 

•  • 

By  Allen  R.  Grambling 

Bassett  Tower 

El  Paso,  Texas 

Attorneys  for  Plaintiff 

•  •••••• 

424 

Filed  Jun  8  1951 

Amendment  to  Complaint. 

Pursuant  to  Rule  15(a)  of  the  Federal  Rules  of  Civil 
Procedure,  plaintiff  hereby  amends  paragraph  I  of  the 
prayers  for  relief  in  its  complaint  to  read  as  follows : 

I  (a)  Defendant  be  ordered,  directed  and  required  pre¬ 
liminarily  during  the  pendency  of  this  action  and  perma¬ 
nently  upon  final  hearing  to  grant  plaintiff’s  pending  pipe¬ 
line  rights-of-way  applications  referred  to  above  in  para¬ 
graphs  8,  9  and  10  without  requiring  plaintiff  to  execute 
and  file  with  defendant  the  above-mentioned  proposed 
stipulation  (Exhibit  C)  or  any  other  stipulation  or  agree¬ 
ment  imposing  upon  plaintiff  terms,  conditions  or  obliga¬ 
tions  not  contained  in  the  stipulation  quoted  above  in  para¬ 
graph  6. 
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(b)  Defendant  be  enjoined  preliminarily  during  the 
pendency  of  this  action  and  permanently  upon  final  hear¬ 
ing  from  withholding  issuance  of  the  rghts-of-way  referred 
to  above  in  paragraphs  8, 9  and  10  because  of  plaintiff  ^s  re¬ 
fusal  to  execute  and  file  with  the  defendant  the  above-men¬ 
tioned  proposed  stipulation  (Exhibit  C). 

(c)  Defendant  be  enjoined  preliminarily  during  the 
pendency  of  this  action  and  permanently  upon  final  hear¬ 
ing  from  withholding  issuance  of  the  rights-of-way  referred 
to  above  in  paragraphs  8,  9  and  10  because  of  plain¬ 
tiff’s  refusal  to  execute  and  file  with  the  defendant 

1 425  any  stipulation  or  agreement  imposing  upon  plaintiff 
,  terms,  conditions  or  obligations  not  contained  in  the 
stipulation  quoted  above  in  paragraph  6. 

(d)  Defendant  be  enjoined  preliminarily  during  the 
pendency  of  this  action  and  permanently  upon  final  hearing 
from  withholding  the  rights-of-way  referred  to  above  in 
paragraphs  8,  9  and  10  because  of  plaintiff’s  refusal  to 
sign  any  stipulation  or  agreement  imposing  upon  plaintiff 
an  obligation  to  increase  the  capacity  of  its  pipe  line  or  to 
seek  permission  to  do  so  from  any  regulatory  body. 

(e)  Defendant  be  enjoined  preliminarily  during  the 
pendency  of  this  action  and  permanently  upon  final  hearing 
from  imposing  upon  plaintiff  as  a  condition  to  issuance  of 
the  rights-of-way  referred  to  above  in  paragraphs  8,  9  and 
10  an  agreement  that  plaintiff  will  under  any  circumstances 
increase  the  capacity  of  its  pipe  line  or  seek  permission  to 
do  so  from  any  regulatory  body. 

(f)  Defendant  be  enjoined  preliminarily  during  the 
pendency  of  this  action  and  permanently  upon  final  hear¬ 
ing  from  any  attempt  to  impose  upon  plaintiff  as  a  condi¬ 
tion  to  issuance  of  the  rights-of-way  referred  to  in  para- 
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graphs  8,  9  and  10,  the  obligations  set  forth  above  in  para¬ 
graph  12. 

Hogan  &  Haetson 
By  Howard  Boyd 
JosiiPH  J.  Smith,  Jr. 

810  Colorado  Building 
1341  G  Street,  Northwest 
Washington  5,  D.  C. 

Jones,  Hardie,  Grambling  &  Howell 
By  Allen  R.  Grambling 
Bassett  Tower 
El  Paso,  Texas 
Attorneys  for  Plaintiff 


427  Filed  Jun  12  1951 

IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

El  Paso  Natural  Gas  Company,  Plaintiff, 

V. 

Oscar  L.  Chapman,  Secretary  of  the  Interior,  Defendant, 
City  of  Flagstaff,  Arizona 
City  of  Williams,  Arizona 
City  of  Winslow,  Arizona 
Southern  Union  Gas  Company 
Irderveners 

Civil  Action  No.  1793-51 

Answer  to  Complaint  of  £1  Paso  Natural  Gas  Company. 

Defendant,  answering  the  complaint  of  El  Paso  Natural 
Gas  Company,  alleges  as  follows: 

First  Defense 

The  complaint  fails  to  state  a  claim  upon  which  relief 
can  be  granted. 
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Second  Defense 

This  is  a  suit  against  the  United  States  and  for  that  rea¬ 
son  this  Court  is  without  jurisdiction. 

Tried  Defense 

The  United  States  is  an  indispensable  party  to  this  ac¬ 
tion  but  has  not  consented  to  be  sued. 

Foueth  Defense 

1.  Defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegations  that 
the  matter  in  controversy  exceeds  the  value  of  three  thou¬ 
sand  dollars  ($3,000.00)  exclusive  of  interest  and  costs,  and 
alleges  that  the  remaining  allegations  in  paragraph  1  of  the 
complaint  are  conclusions  of  law  requiring  no  answer,  and 
that  therefore  they  are  neither  admitted  nor  denied. 
428  2.  Defendant  admits  the  allegations  contained  in 

paragraphs  2,  3  and  4  of  the  complaint. 

3.  Defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  to  the  truth  of  the  allegations  con¬ 
tained  in  the  first  sentence  of  paragraph  5  of  the  complaint. 
Defendant  denies  that  only  approximately  50  miles  of  pub¬ 
lic  lands,  including  forest  lands,  will  be  crossed  by  the  main 
line  and  branch  and  gathering  lines.  Defendant  states  that 
that  portion  of  paragraph  5  relating  to  defendant’s  au¬ 
thority  to  issue  rights-of-way  for  natural  gas  pipe  lines  con¬ 
stitutes  a  conclusion  of  law  requiring  no  answer  and  is 
therefore  neither  admitted  nor  denied.  Defendant  denies 
each  and  every  remaining  allegation  contained  in  para¬ 
graph  5  of  the  complaint. 

4.  Defendant  denies  each  and  every  allegation  contained 
in  paragraph  6  of  the  complaint,  except  that  a  letter  dated 
August  18,  1950,  was  sent  by  Marion  Clawson  to  Allen  R. 
Grambling. 

5.  Defendant  denies  the  allegations  contained  in  the  first 
three  sentences  of  paragraph  7  of  the  complaint.  Defend¬ 
ant  denies  that  only  approximately  24  miles  of  the  lines 
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were  constructed  across  public  lands.  Defendant  is  with¬ 
out  knowledge  or  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  remaining  allegations  in  paragraph  7. 

6.  Defendant  admits  the  allegations  contained  in  para¬ 
graphs  8  and  9  of  the  complaint. 

7.  Defendant  admits  the  allegations  contained  in  para¬ 
graph  10  except  that  defendant  has  no  knowledge  or  infor¬ 
mation  sufficient  to  form  a  belief  as  to  the  truth  of  that 
portion  of  this  paragraph  relating  to  the  reasons  why- 
plaintiff  has  refused  to  execute  the  stipulation.  Defendant 
alleges  that,  prior  to  the  institution  of  this  action,  the  de¬ 
fendant  withdrew  the  form  of  stipulation  set  out  in  the  let¬ 
ter  dated  March  22,  1951,  and  which  appears  as  Exhibit  C 
to  the  complaint.  The  defendant  alleges  that,  as  well 
known  to  plaintiff,  the  form  of  stipulation  was  discussed 

with  representatives  of  plaintiff’s  and  a  re-sdsed  form 
429  was  discussed  with  said  representatives  before  the 
institution  of  this  suit.  By  letter  dated  May  29, 1951, 
the  revised  form  was  sent  to  the  plaintiff  and  the  revised 
form  has  been  transmitted  to  the  field  offices  of  the  De¬ 
partment  of  the  Interior.  A  copy  of  the  revised  stipulation 
is  attached  hereto  as  Exhibit  A.  The  defendant  alleges 
that,  prior  to  the  institution  of  this  suit,  plaintiff  knew  that 
the  March  22  form  of  stipulation  had  been  withdrawn  and 
that  a  revised  stipulation  would  be  offered. 

8.  Defendant  denies  the  allegations  contained  in  para¬ 
graph  11  of  the  complaint  except  that  plaintiff  has  refused 
to  execute  the  proposed  stipulation. 

9.  Paragraph  12  of  the  complaint  purports  to  summarize 
or  characterize  the  contents  of  the  March  22  stipulation. 
Since  the  stipulation  speaks  for  itself  and  is  part  of  the 
complaint,  defendant  denies  the  allegations  of  this  para¬ 
graph  of  the  complaint.  Moreover,  this  stipulation  has 
been  superseded  by  the  revised  stipulation  as  alleged  in 
paragraph  7  hereof. 

10.  Defendant  denies  each  and  every  allegation  con¬ 
tained  in  paragraph  13  of  the  complaint. 
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11.  Defendant  is  without  information  sufficient  to  form 
a  belief  as  to  the  truth  of  the  allegations  contained  in  the 
first  sentence  of  paragraph  14  of  the  complaint.  Defendant 
admits  that  the  plaintiff  has  obtained  from  the  Federal 
Power  Commission  a  certificate  of  public  convenience  and 
necessity  in  connection  with  the  San  Juan  Basin  line. 

12.  Defendant  denies  the  allegation  in  paragraph  15  of 
the  complaint  to  the  effect  that  he  is  refusing  to  permit 
plaintiff  to  operate  the  completed  portion  of  the  San  Juan 
line  and  that  he  is  causing  plaintiff  to  suffer  losses.  De¬ 
fendant  is  without  information  sufficient  to  form  a  belief  as 
to  the  truth  of  the  remaining  allegations  in  this  paragraph. 

13.  Defendant  denies  that  plaintiff  desires  to  operate  the 
completed  portion  of  its  pipe  line  and  defendant  is 

430  without  information  sufficient  to  form  a  belief  as  to 
the  truth  of  the  remaining  allegations  in  the  first 
sentence  in  paragraph  16.  Defendant  admits  that  that 
part  of  the  San  Juan  Basin  pipe  line  which  is  not  now  con¬ 
structed  cannot,  in  the  absence  of  advance  permission  to 
construct,  be  built  over  and  across  public  lands  without  the 
grant  of  the  pipe  line  rights-of-way  referred  to  in  para¬ 
graph  16  of  the  complaint.  Defendant  denies  each  and 
every  remaining  allegation  in  paragraph  16. 

14.  Defendant  denies  the  allegations  contained  in  para¬ 
graphs  17  and  18. 

Fifth  Defense 

1.  Defendant  alleges  that  in  June,  1950,  there  were  pend¬ 
ing  in  the  Department  of  the  Interior  applications  New 
Mexico  0161  and  Phoenix  086067,  filed  by  plaintiff,  for  a 
right-of-way  of  over  186  miles  of  public  land  in  Arizona  and 
New  Mexico  under  section  28  of  the  Mineral  Leasing  Act, 
as  amended,  for  a  gas  pipe  line  known  as  the  “Northern 
California’’  line.  The  applications  stated  that  they  were 
made  for  pipe  lines  to  be  used  for  common  carrier  purposes 
pursuant  to  the  provisions  of  the  Statute.  At  that  time, 
however,  the  Department  of  the  Interior  received  informa- 
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tion  which  indicated  that  the  plaintiff  through  two  of  its  re¬ 
sponsible  officers,  had  taken  the  position  on  the  hearing  for 
a  certificate  of  convenience  and  necessity  for  the  San  Juan 
pipe  line,  that  it  would  not  operate  as  a  common  carrier 
until  a  Supreme  Court  decision  had  determined  that  it  had 
to  file  a  common  carrier  rate  schedule  with  the  Federal 
Power  Commission.  Accordingly,  on  June  16, 1950,  the  de¬ 
fendant  advised  the  Federal  Power  Commission  that  he 
thereafter  intended  to  require  a  stipulation  for  the  filing  of 
common  carrier  rates  to  avoid  any  difficulty  on  that  point. 
Plaintiff’s  representatives  objected  to  this  requirement  in 
a  conference  in  the  office  of  the  Director  of  the  Bureau  of 
Land  Management  on  June  19,  1950,  but  were  told  that 
the  Bureau  would  not  accede  to  plaintiff’s  position. 

2.  The  Regional  Administrator  of  the  Bureau  of  Land 

Management,  by  his  decision  of  July  5, 1950,  in  con- 
431  nection  with  aforesaid  pipe  line  applications  New 

Mexico  0161  and  Phoenix  086067,  then  required  the 
filing  of  a  stipulation  by  El  Paso  in  the  language  set  forth 
in  the  defendant’s  letter  of  June  16,  1950,  to  the  Federal 
Power  Commission.  Upon  appeal  to  him  from  that  de¬ 
cision,  the  Director  of  the  Bureau,  by  his  decision  of  July 
21,  1950,  reaffirmed  the  requirement  for  a  common  carrier 
stipulation  as  required  by  the  Regional  Administrator  and 
also  called  upon  the  plaintiff  to  file  the  rate  schedule  within 
the  time  limit  specified  in  the  decision.  The  Director  in  that 
decision  also  warned  that  a  continued  refusal  by  pipe  line 
rght-of-way  holders  to  transport  oil  or  gas  as  common  car¬ 
riers  would  result,  in  the  future,  in  the  refusal  to  approve 
additonal  rights-of-way  for  such  holders. 

3.  Plaintiff,  through  its  attorney,  Allen  R.  Grambling, 
filed  an  appeal  dated  August  1, 1950,  from  that  decision  and 
then  came  to  Washington  to  confer  with  representatives  of 
the  Department  of  the  Interior  in  connection  with  that  ap¬ 
peal.  The  plaintiff’s  attorney  stated  that  quick  action  was 
necessary  because  the  plaintiff  had  secured  a  right-of-way 
across  the  Navajo  Indian  Reservation  and  its  construction 
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crews  were  ready  to  leave  the  Indian  Reservation  and  move 
out  across  the  public  domain  and  the  national  forest  lands, 
as  soon  as  authority  was  obtained  from  the  Bureau.  He 
'  urged  the  position  of  the  plaintiff  that  the  common  carrier 
requirement  had  been  modified  so  that  it  constituted  only 
a  common  purchaser  provision  confined  to  Government- 
owned  lands.  When  representatives  of  the  Department  re¬ 
fused  to  agree,  he  asked  only  that  two  minor  changes  be 
made  in  the  stipulation  to  clarify  its  meaning. 

4.  Plaintiff’s  attorney  submitted  a  letter  dated  August 
17,  1950,  stating  that  the  company  would  file  the  slightly 
revised  stipulation  in  the  pending  cases  as  well  as  in  the 
future  applications  to  be  filed  for  the  proposed  San  Juan 
line  across  the  public  lands,  including  the  national  forest, 
and  asked  for  an  extension  of  time  to  file  a  rate  schedule 
and  for  a  reply  to  complete  his  records.  The  reply  dated 
August  18, 1950,  was  dictated  in  the  presence  of  plaintiff’s 
attorney  and,  referring  to  the  conversations,  stated  that  the 
slightly  modified  stipulation  would  represent  compliance 

with  the  stipulation  required  by  the  July  21,  1950 
432  decision  so  far  as  the  pending  cases  were  concerned 

and  would  be  acceptable  for  the  proposed  San  Juan 
line  applications,  including  those  covering  national  forest 
lands.  Although  the  pipe  line  has  since  been  constructed 
across  80  miles  of  national  forest  lands,  no  application  for 
such  lands  has  been  filed  with  any  field  office  of  the  Depart¬ 
ment  of  the  Interior.  The  exchange  of  letters  rendered 
moot  the  August  1, 1950  appeal  of  El  Paso. 

5.  Under  date  of  October  19,  1950,  plaintiff’s  attorney, 
Mr.  Grambling,  advised  the  Chief  Counsel  of  the  Bureau  of 
Land  Management,  that  he  had  filed  a  common  carrier 
schedule  pursuant  to  the  common  carrier  stipulation  in  con¬ 
nection  with  the  applications  New  Mexico  0161  and  Phoenix 
086067  and  enclosed  copies  of  his  letter  to  the  Federal 
Power  Commission  and  the  schedule  filed  with  such  letter. 
In  the  letter  to  the  Federal  Power  Commission,  as  well  as 
in  the  rate  schedule,  the  schedule  was  specifically  limited 
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to  the  transportation  of  gas  produced  from  Government 
lands,  and,  even  then,  only  if  plaintiff  first  refused  to  buy 
the  gas.  This  schedule  violated  the  common  carrier  stipu¬ 
lation,  and  the  plaintiff’s  representative  was  so  advised 
orally  in  November,  1950,  when  he  came  in  to  discuss  a  de¬ 
velopment  contract  involving  gas  deposits  in  Government 
lands  in  the  San  Juan  Basin.  The  Department,  in  its  letter 
of  January  26, 1951,  advised  plaintiff  that  it  would  consider 
the  use  of  the  pipe  line  covered  by  applications  New  Mexico 
0161  and  Phoenix  086067  under  the  October  19,  1950  rate 
schedule  to  be  a  breach  of  the  common  carrier  stipulation. 
The  field  offices  of  the  Bureau  of  Land  Management  had 
already  received  instructions  not  to  process  any  further  ap¬ 
plications  for  the  plaintiff. 

6.  As  a  result  of  defendant’s  letter  of  January  26,  1951, 
representatives  of  the  plaintiff  came  in  for  the  purpose  of 
discussing  an  acceptable  schedule  in  connection  with  the  gas 
pipe  line  for  the  applications  mentioned  above,  which,  ac¬ 
cording  to  a  prospectus  of  the  plaintiff,  is  to  be  integrated 
in  its  operation  with  the  San  Juan  Pipe  line  when 

the  latter  is  completely  constructed.  Subsequent  to 
433  these  discussions  defendant,  in  order  to  obtain  ef¬ 
fective  compliance  with  the  provision  of  the  Mineral 
Leasing  Act,  informed  plaintiff  by  letter  of  March  22, 1951, 
that  before  any  additional  rights-of-way  would  be  granted, 
it  would  be  necessary  for  plaintiff  to  file  the  revised  stipu¬ 
lation  attached  to  that  letter  in  connection  with  the  pending 
applications.  Field  offices  of  the  Bureau  of  Land  Manage¬ 
ment  were  also  instructed  that  said  stipulation  would  be 
required  in  all  pending  gas  pipe  line  cases. 

7.  Plaintiff,  through  its  representatives,  subsequent  to 
March  22,  1951,  renewed  discussions  with  respect  to  the 
form  of  the  stipulation,  and  representatives  of  the  Federal 
Power  Commission  participated  in  the  conferences.  As  a 
result  of  these  discussions,  the  form  of  stipulation  under 
consideration  was  changed  considerably  from  the  March  22, 
1951  form  and  representatives  of  the  plaintiff  were  advised 
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that  the  March  22,  1951  stipulation  would  be  withdrawn 
and  a  new  form  of  stipulation  proffered.  At  the  last  con¬ 
ference  in  the  office  of  the  Chief  Counsel  of  the  Bureau  of 
Land  Management  on  April  19,  1951,  plaintiff’s  attorney, 
Mr.  Grambling,  stated  that  the  plaintiff  could  not  sign  the 
revised  stipulation  then  under  consideration  and  that  the 
plaintiff  would  bring  suit  against  the  defendant.  He  stated 
that  plaintiff  could  not  afford  to  be  a  common  carrier  since 
independent  producers,  having  very  substantial  quantities 
of  natural  gas  under  their  control,  had  already  indicated 
they  would  refuse  to  sell  their  gas  to  plaintiff  because  they 
would  be  able  to  ship  it  over  the  San  Juan  line,  when  com¬ 
pleted,  under  the  common  carrier  provision. 

8.  Plaintiff,  although  it  knew  that  the  March  22,  1951 
stipulation  had  been  revised  and  would  be  superseded,  pro¬ 
ceeded  to  reject  that  stipulation  and  bring  this  suit.  Sub¬ 
sequently,  on  May  29,  1951,  the  stipulation  which  had  been 
under  discussion  on  April  19, 1951,  with  two  minor  revisions 
further  protecting  the  plaintiff,  was  formally  submitted  to 

plaintiff  but  has  not  been  accepted.  This  revised 
434  stipulation  is  attached  hereto  as  Exhibit  A.  Previ¬ 
ously,  by  instructions  of  May  22, 1951,  the  Bureau  of 
Land  Management  instructed  its  field  offices  to  require  that 
stipulation  in  all  pending  cases  for  gas  pipe  line  rights-of- 
way. 

9.  Plaintiff  has  been  advised  that  if  plaintiff  wishes,  sub¬ 
ject  to  and  pending  the  outcome  of  this  suit,  plaintiff  may 
put  into  operation  that  part  of  the  pipe  line  which  was 
completed  as  of  May  1,  1951,  even  though  plaintiff  lacks 
rights-of-way  for  substantial  portions  of  such  pipe  line 
from  the  defendant.  In  addition,  at  a  preliminary  hearing 
held  in  this  case,  defendant  offered  to  stipulate  with  plain¬ 
tiff  that  if  plaintiff  would  execute  the  stipulation  of  May  29, 
1951,  and  operate  under  the  stipulation  until  there  was  a 
final  decision  in  this  case  defendant  would  issue  the  rights- 
of-way  and,  thus  permit  completion  of  the  line,  but  would 
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not  advance  or  rely  npon  snch  action  as  determining  or 
mooting  the  issues  in  this  cause. 

Whebefoee,  defendant  demands  that  the  complaint  be 
dismissed  with  costs  to  defendant. 

Geoege  Moeeis  Fay 
United  States  Attorney 
Ross  O’Donoghue 
Assistant  United  States  Attorney 
Waltee  H.  Wilxaams 

Attorney,  Department  of  Justice 
Thos.  L.  McKevitt 
Attorney,  Department  of  Justice 
Department  of  Justice  Building 
Room  2139 

•  *•••••••• 


584  Filed  Jun  8  1951 

UNITED  STATES  DISTEICT  COUET  FOE  THE  DISTEICT  OF  COLUMBU 

El  Paso  Natueal  Gas  Company,  Plaintiff, 

V. 

Oscae  L.  Chapman,  Defendant. 

Civil  Action  No.  1793-51 

Pretrial  Proceedings. 

Statement  of  Natuee  of  Case: 

Plaintiff ^s  Statement: 

This  is  an  action  for  injunction  and  declaratory  judg¬ 
ment.  The  controversy  relates  to  the  extent  of  the  defend¬ 
ant’s  authority  with  respect  to  the  issuance  and  modifica¬ 
tion  of  pipe  line  rights-of-way  over  public  lands  provided 
for  by  Section  28  of  the  Mineral  Leasing  Act  30  IJ.S.C.  185. 
Plaintiff  is  a  natural  gas  company  engaged  in  the  transpor¬ 
tation  and  sale  of  natural  gas  through  pipe  lines.  It  has 
received  a  certificate  from  the  Federal  Power  Commission 
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for  the  constniction  of  such  a  line  portions  of  which  must 
cross  public  lands.  Plaintiff  challenges  as  unreasonable, 
arbitrary,  unauthorized,  an  abuse  of  discretion,  in  excess 
of  defendant’s  authority,  unwarranted,  unlawful,  illegal 
and  contrary  to  the  public  interest : 

1.  Defendant’s  refusal  formally  to  issue  to  plaintiff  the 
pipe  line  rights-of-way  requested  in  plaintiff’s  application 
referred  to  in  paragraphs  8  and  9  of  plaintiff’s  complaint. 

2.  Defendant’s  threat  to  modify  and  to  institute  pro¬ 
ceedings  to  cancel,  annul  and  declare  forfeited  plaintiff’s 
formally  issued  rights-of-way  referred  to  in  paragraph  7 
of  the  complaint. 

Defendant’s  Contentions: 

Defendant  contends  (1)  that  the  court  lacks  jurisdiction 
because  this  is  a  suit  against  the  United  States;  (2)  that  the 
court  lacks  jurisdiction  because  the  United  States  is  an  in¬ 
dispensable  party  defendant;  (3)  that  the  complaint  fails 
to  state  a  claim  upon  which  relief  can  be  granted ;  (4)  that 
the  issuance  of  rights-of-way  across  public  lands 
585  under  Section  28  of  the  Mineral  Leasing  Act  (30 
U.S.C.  185)  is  a  discretionary  function  of  the  Sec¬ 
retary  of  the  Interior  and  therefore  his  action  is  not  sub¬ 
ject  to  judicial  review  or  control  by  mandatory  injunction ; 
(5)  that  the  action  of  the  Secretary  of  the  Interior  in  re¬ 
quiring  the  plaintiff  to  sign  a  stipulation  in  form  transmit¬ 
ted  to  the  plaintiff  by  the  defendant  in  a  letter  dated  May 
29,  1951,  is  not  arbitrary  or  capricious  or  beyond  his  au¬ 
thority  under  the  Mineral  Leasing  Act;  (6)  that  the  letter 
of  August  18,  1950,  from  the  Director  of  the  Bureau  of 
Land  Management  referred  to  in  paragraph  6  of  the  com¬ 
plaint  did  not  constitute  the  issuance  of  rights-of-way;  (7) 
that  the  letter  of  August  18,  1950,  was  written  in  connec¬ 
tion  with  settling  an  appeal  from  a  decision  of  the  Director 
of  the  Bureau  of  Land  Management  dated  July  21,  1950, 
which  decision  gave  notice  that  a  continued  refusal  by  pipe 
line  right-of-way  holders  to  transport  gas  as  common  car- 
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riers  would  result  in  refusal  to  approve  additional  ri^ts- 
of-way  for  such  holders;  (8)  that  by  reason  of  explana¬ 
tions  of  the  defendant’s  position  made  to  representatives 
of  the  plaintiff  prior  to  August  18,  1950,  and  by  reason  of 
the  notice  in  an  opinion  of  the  Director  of  the  Bureau  of 
Land  Management  dated  July  21,  1950,  plaintiff  knew  that 
its  refusal  to  act  as  a  common  carrier  would  result  in  more 
effective  stipulations  or  even  in  denial  of  subsequent  appli¬ 
cations  for  a  right-of-way,  and  that  plaintiff  subsequently 
indicated  that  it  did  not  intend  to  act  as  a  common  carrier ; 
(9)  that  the  provisions  of  the  stipulation  of  May  29,  1951, 
offered  to  the  plaintiff  by  the  defendant  are  necessary  to 
effectuate  the  provisions  of  Section  28  of  the  Mineral  Leas¬ 
ing  Act ;  and  (10)  that  under  equitable  principles  plaintiff 
is  not  entitled  to  relief. 

586  Stipulations:  By  agreement  of  counsel  for  the 
respective  parties,  present  in  Court,  it  is  ordered 
that  the  subsequent  course  of  this  action  shall  be  governed 
by  the  following  stipulations  unless  modified  by  the  Court 
to  prevent  manifest  injustice: 

The  parties  agree  that  the  affidavits  of  J.  S.  Moulton, 
Homer  R.  Ross,  R.  E.  Mittelstaedt  and  Paul  L.  Beck,  filed 
in  support  of  plaintiff’s  motion  for  preliminary  injunction, 
and  the  affidavit  of  John  Babbitt,  initialed  by  counsel,  shall 
be  admitted  in  evidence  to  the  extent  that  the  statements 
therein  contained  would  be  admissible  if  the  affiants  were 
present  to  testify,  reserving  to  the  parties  the  right  to  ob¬ 
ject  to  all  or  any  portion  of  said  affidavits  on  any  grounds 
available  except  the  personal  absence  of  the  affiants. 

The  defendant  will  file  its  answer  by  June  12, 1951. 

The  defendant  will  produce  at  the  trial  the  following: 

The  documents  referred  to  in  the  last  two  sentences  of 
paragraph  8  of  the  complaint. 

The  documents  referred  to  in  paragraph  9  of  the  com¬ 
plaint. 

The  map  and  legend  initialed  by  counsel  shall  be  admit¬ 
ted  in  evidence. 
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The  genuineness  and  accuracy  of  the  following  docu¬ 
ments  is  conceded  and  copies  thereof  shall  be  admissible  in 
evidence  to  the  extent  that  the  originals  would  be  so  ad¬ 
missible  if  produced  and  properly  identified : 

(a)  All  exhibits  attached  to  the  complaint  and  to  the 
affidavits  heretofore  filed. 

(b)  The  prospect!  of  the  plaintiff  and  P.G.&E.  filed  with 
the  S.E.a 

(c)  The  prospectus  filed  by  the  plaintiff  with  the  F.P.C. 

(d)  The  transcript  of  proceedings  before  the  F.P.C. 
which  culminated  in  the  certificate  relating  to  the  pipe  line 
in  question. 

Walteb  M.  Bastian, 
Pretrial  Justice. 

Attorneys  authorized  to  act : 

Howakd  Boyd, 

Joseph  J.  Smith, 

Ajllen  B.  Grambling, 

Plaintiff. 

Hubert  Schneider,  Attorney  for  Intervenors. 

Thos.  L.  McEjevitt, 

Boss  O’Donoghue, 

Defendant. 
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587  Filed  Jun  26  1951 

IN  THE  UNITED  STATES  DISTRICT  COUET 
FOB  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  1793-51 
El  Paso  Natural  Gas  Company,  Plaintiff, 

V. 

OsCAE  L.  Chapman,  Secretary  of  the  Interior,  Defendant.. 
City  of  Flagstaff,  Abizona 
City  of  Williams,  Arizona 
City  of  Winslow,  Abizona 
SouTHEEN  Union  Gas  Company 
Interveners 

Stipulation. 

Wheeeas,  Judge  T.  Alan  Goldsborongh  died  during  the 
course  of  the  trial  of  the  above  entitled  cause  but  after  all 
parties  had  rested  in  the  introduction  of  evidence ; 

Now,  THEBEFOBE,  it  is  Stipulated  and  agreed  that  the 
Judge  hereafter  assigned  to  hear  the  case  may  proceed  on 
the  record  as  made  before  Judge  T.  Alan  Goldsborongh 
prior  to  his  death. 

Dated:  June  18,  1951. 

Hogan  &  Habtson 
By  Howard  Boyd 

Joseph  J.  Smith,  Jb. 

Attorneys  for  Plaintiff 
810  Colorado  Building 
Washington,  D.  C. 

Hubeet  Schneidee 
Attorney  for  Interveners 
815  15th  Street,  N.  W. 
Washington,  D.  C. 

Geobge  Moebis  Fay 
United  States  Attorney 
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588  Boss  O’Donoghxje 

Assistcmt  United  States  Attorney 
Waltee  H.  Williams 
Attorney,  Department  of  Justice 
Thos.  L.  McEIevitt 
Attorney,  Department  of  Justice 
Department  of  Justice  Building 
Boom  2139 


440  Filed  Jun  28  1951 
Findings  and  Conclusions. 

Findings  op  Fact. 

1.  Plaintiff  is  a  corporation  organized  and  existing  un¬ 
der  the  laws  of  the  State  of  Delaware.  It  is  engaged  in  the 
transportation  of  natural  gas  in  interstate  commerce  and 
in  the  sale  in  interstate  commerce  of  natural  gas  for  pur¬ 
poses  of  re-sale.  It  is  a  natural  gas  company  within  the 
meaning  of  the  Natural  Gas  Act  (15  U.  S.  C.  717  et  seq.). 
Plaintiff  possesses  the  qualifications  specified  in  Section  1 
of  the  Mineral  Leasing  Act  (30  TJ.  S.  C.  181)  authorizing 
it  to  accept  rights-of-way  provided  for  in  Section  28  of  the 
Mineral  Leasing  Act  (30  U.  S.  C.  185). 

2.  Pursuant  to  an  application  theretofore  made,  the  Fed¬ 
eral  Power  Commission  on  July  14,  1950,  issued  to  plain¬ 
tiff  a  certificate  of  public  convenience  and  necessity  under 
the  Natural  Gas  Act  (Plaintiff’s  Exhibit  3)  authorizing 
plaintiff  to  construct  and  operate  pipe  line  facilities,  here¬ 
inafter  referred  to  as  plaintiff’s  San  Juan  Basin  Line,  for 

for  the  transportation  and  sale  of  natural  gas  from 

441  the  San  Juan  Basin  in  San  Juan  County,  New  Mex¬ 
ico,  to  the  Southern  Union  Gas  Company  at  Gallup, 

New  Mexico,  and  at  the  towns  of  Holbrook,  Winslow,  Flag¬ 
staff,  Williams,  Prescott,  Seligman  and  Eangman  in  Ari¬ 
zona,  and  to  the  Pacific  Gas  &  Electric  Company  at  a  point 
near  the  Arizona-Califomia  state  line  in  Mohave  County, 
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Arizona.  The  course  of  plaintiff’s  San  Jan  Basin  Line  as 
authorized  by  the  Federal  Power  Commission  is  shown  on 
the  map  introduced  in  evidence  and  marked  Plaintiff’s  Ex¬ 
hibit  la.  Certain  portions  of  the  line  must  cross  public 
lands  for  which  rights-of-way  are  needed. 

3.  By  letter  dated  June  16, 1950  (Plaintiff’s  Exhibit  2a), 
supported  by  a  legal  memorandum  (Plaintiff’s  Exhibit  2b), 
defendant  informed  the  Federal  Power  Commission,  which 
was  then  considering  plaintiff’s  application  for  a  certificate 
of  convenience  and  necessity,  that  in  his,  the  defendant’s, 
opinion,  primary  jurisdiction  to  enforce  the  common  car¬ 
rier  provision  of  the  Mineral  Leasing  Act  had  been  trans¬ 
ferred  to  the  Federal  Power  Commission  by  the  Natural 
Gas  Act.  Defendant  requested  that  the  Federal  Power 
Commission  impose  common  carrier  conditions  upon  the 
operation  of  plaintiff’s  San  Juan  Basin  Line. 

4.  The  Federal  Power  Commission  considered  the  afore¬ 
said  request  of  the  defendant,  together  with  an  application 
of  an  intervener  and  the  evidence  submitted  in  support  of 
the  same,  and  found  that  it  was  not  in  the  public  interest 
to  allocate  any  portion  of  plaintiff’s  San  Juan  Basin  Line 
to  common  carrier  transportation  of  natural  gas. 

5.  In  the  aforesaid  letter  of  June  16, 1950,  the  defendant 
personally  stated,  and  by  a  decision  of  July  21, 1950  (Plain¬ 
tiff’s  Exhibit  4),  and  a  letter  of  August  18,  1950,  (Plain¬ 
tiff’s  Exhibit  6)  defendant,  through  his  authorized  repre¬ 
sentative,  informed  the  plaintiff,  tiiat  compliance  with  the 
common  carrier  provision  of  the  Mineral  Leasing  Act 

would  be  fulfilled  by  the  execution  by  plaintiff  of  a 
442  stipulation  containing  substantially  the  wording  of 

that  provision  of  the  statute.  The  precise  words  of 
said  stipulation  were  set  out  in  the  aforesaid  letter  of  Au¬ 
gust  18, 1950,  and  defendant,  through  his  authorized  repre¬ 
sentatives,  thereafter  informed  the  plaintiff  that  all  ne^ed 
rights-of-way  over  public  lands  for  the  construction  of 
plaintiff’s  San  Juan  Basin  Line  would  be  issued  upon  the 
filing  of  said  stipulation  with  the  defendant  and  upon  plain- 
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tiff’s  compliance  with  other  requirements  not  here  in  issue 
and  with  which  plaintiff  has  complied. 

6.  In  accordance  with  the  statement  and  representations 
made  by  the  defendant  as  described  in  paragraph  5  hereof, 
plaintiff  executed  said  stipulation  and  filed  the  same  with 
the  defendant,  and,  as  the  progress  of  construction  required, 
applied  for  certain  rights-of-way  over  public  lands  which 
were  promptly  granted.  In  reliance  upon  the  aforesaid 
statement  by  the  defendant  in  his  letter  of  June  16,  1950, 
upon  the  aforesaid  representations  made  by  his  authorized 
representative  in  the  decision  of  July  21, 1950,  and  letter  of 
August  18,  1950,  and  upon  the  rights-of-way  issued  to  it, 
plaintiff  expended  approximately  $40,000,00p.00  in  con¬ 
struction  of  its  San  Juan  Basin  Line,  which  is  now  complete 
except  for  a  small  but  vital  portion,  as  shown  on  the  afore¬ 
said  map.  As  to  such  unconstructed  portion  which  must 
cross  public  lands,  defendant  now  refuses  to  issue  rights- 
of-way  unless  plaintiff  agrees  to  assume  certain  obligations 
now  demanded  by  defendant  but  which  were  not  disclosed  to 
the  plaintiff  until  plaintiff  had  almost  completed  its  line  and 
expended  approximately  $40,000,000.00  in  so  doing. 

7.  By  telegram  dated  March  12, 1951  (Plaintiff’s  Exhibit 
9),  received  after  plaintiff  had  exx)ended  approximately 

$40,000,000.00  in  the  construction  of  its  San  Juan 
443  Basin  Line,  defendant,  acting  through  his  authorized 

representative,  informed  the  plaintiff  that  he  in¬ 
tended  to  change  the  terms  upon  which  rights-of-way  would 
be  granted  and  that  unless  plaintiff  agreed  to  accept  the 
new  terms  (which  were  not  then  disclosed)  plaintiff  would 
not  be  permitted  to  operate  the  completed  portions  of  its 
line. 

8.  By  letter  dated  March  22,  1951  (Plaintiff’s  Exhibit 
10a),  defendant,  through  his  authorized  representative, 
informed  plaintiff  that  unless  plaintiff  signed  a  stipulation 
(Plaintiff’s  Exhibit  10b)  which  accompanied  said  letter  and 
accepted  the  conditions  therein  contained,  the  remaining 
rights-of-way  needed  for  the  completion  of  plaintiff’s  San 
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Juan  Basin  Line  would  not  be  granted.  The  conditions 
which  the  defendant  sought  to  impose  upon  the  plaintiff 
would  have  required  the  plaintiff,  under  certain  conditions, 
to  build  new  and  additional  pipe  lines  and  to  accord  to  the 
defendant  certain  control  over  rates  of  transportation. 

9.  By  letter  dated  May  29, 1951  (Defendant’s  Exhibit  5), 
about  four  weeks  after  this  action  was  institued,  defendant 
informed  the  plaintiff  that  he  had  further  revised  the  con¬ 
ditions  upon  which  he  would  issue  rights-of-way,  and  that 
unless  these  conditions  as  set  out  in  the  proposed  stipula¬ 
tion  (Defendant’s  Exhibit  5)  which  accompanied  his  letter, 
were  accepted  by  the  plaintiff,  the  remaining  rights-of-way 
needed  for  the  completion  of  plaintiff’s  San  Juan  Basin 
Line  would  not  be  granted.  Although  this  further  attempt 
by  defendant  to  revise  the  terms  upon  which  he  had  agreed 
to  issue  rights-of-way  did  not  undertake  to  repose  control 
in  him  over  rates  of  transportation,  it  did  provide  that 

plaintiff,  by  accepting  its  terms,  under  certain  con- 
444  ditions  and  regardless  of  plaintiff’s  wishes,  would 

build  additional  pipe  lines  for  common  carrier  pur¬ 
poses  equivalent  in  capacity  to  its  entire  present  system, 
which  would  represent  an  outlay  of  approximately  $300,000,- 
000.00. 

10.  Of  plaintiff’s  authorized  San  Juan  Basin  main  line  of 
451  miles,  plaintiff  has  completed  all  except  32  miles,  16  of 
which  must  cross  public  lands.  Of  its  authorized  brandi 
and  gathering  lines  of  170  miles,  plaintiff  has  completed  all 
except  38  miles,  a  small  portion  of  which  must  cross  public 
lands.  Defendant  has  considered  plaintiff’s  applications 
for  rights-of-way  over  those  public  lands  and  has  decided 
that  plaintiff  is  qualified  to  receive  said  rights-of-way,  that 
it  is  in  the  public  interest  to  issue  said  rights-of-way;  and 
defendant  is  willing  to  issue  the  rights-of-way  except  for 
plaintiff’s  refusal  to  accept  the  conditions  specified  in  para¬ 
graphs  8  and  9  hereof,  relating  to  the  construction  of  new 
facilities  and  the  control  of  rates. 
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Conclusions  op  Law 

1.  After  considering  plaintiff’s  proposal  to  build  its  San 
Juan  Basin  Pipe  Line,  as  it  related  to  rights-of-way  over 
public  lands,  the  defendant  fully  exercised  and  exhausted 
his  discretion  when  he  decided  and  concluded  that  the  com¬ 
mon  carrier  obligation  of  the  Mineral  Leasing  Act  would 
be  fulfilled  by  plaintiff’s  execution  and  filing  of  the  form  of 
stipulation  contained  in  the  letter  to  the  plaintiff  of  August 
18,  1950  (Plaintiff’s  Exhibit  6).  Since  plaintiff  has  exe¬ 
cuted  and  filed  said  form  of  stipulation  it  is  now  entitled 
to  have  the  rights-of-way  referred  to  in  its  pending  applica¬ 
tions. 

2.  The  demands  of  the  defendant  as  a  condition  to  the 
issuance  of  rights-of-way,  contained  in  the  letters  of  March 
22, 1951  (Plaintiff’s  Exhibit  10a)  and  May  29, 1951  (Defen¬ 
dant’s  Exhibit  5),  to  the  extent  that  they  would  enlarge 

the  obligations  assumed  by  the  plaintiff  in  the  stipu- 

445  lation  set  forth  in  the  letter  of  August  18,  1950 
(Plaintiff’s  Exhibit  6),  are,  in  view  of  the  conclusions 

set  forth  in  paragraph  1  hereof,  beyond  the  authority  of 
'  the  Secretary  to  exact  from  the  plaintiff  and  are  arbitrary, 
capricious  and  an  abuse  of  discretion. 

Walteb  M.  Bastian 
Judge, 

June  28,  1951. 

446  Filed  Jun  28  1951 

Final  Injunction 

This  cause  came  on  for  final  hearing  at  this  term,  and  in 
consideration  of  the  evidence  therein  presented  and  the  find¬ 
ings  of  fact  and  conclusions  of  law  entered  in  the  cause,  it 
is  by  the  Court  this  28th  day  of  June  1951, 

Adjudged,  Cedebed  and  Decreed  : 

I  1.  That  within  ten  days  from  the  date  hereof,  the  defend¬ 
ant  shall  grant  all  of  plaintiff’s  pending  applications  for 


rights-of-way  over  and  on  public  lands  for  the  main,  branch 
and  gathering  lines,  and  plant  sites  of  plaintiff’s  San  Juan 
Basin  Pipe  Line,  as  authorized  by  the  certificate  (Plaintiff’s 
Exhibit  3)  dated  July  14,  1950  and  issued  by  the  Federal 
Power  Commission,  and  as  shown  on  the  map  and  legend 
(Plaintiff’s  Exhibits  la  and  lb)  including  applications 
known  as  New  Mexico  04116,  New  Mexico  04969,  New  Mex¬ 
ico  05050,  New  Mexico  05057  and  Arizona  0449. 

2.  That  defendant,  his  agents,  servants,  employees  and 
attorneys,  and  all  persons  in  active  concert  or  participation 
with  them,  be,  and  they  hereby  are  enjoined  from  re- 
447  quiring  the  plaintiff,  as  a  condition  to  the  issuance 
of  rights-of-way  over  public  lands  for  plaintiff’s  said 
San  Juan  Basin  Pipe  Line,  to  sign  or  file  any  form  of  stipu¬ 
lation  other  than  that  contained  in  the  letter  of  August  18, 
1950  (Plaintiff’s  Exhibit  6)  and  reading  as  follows: 

“The  applicant  agrees  to  operate  the  pipe  line  as  a  com¬ 
mon  carrier  in  accordance  with  the  provisions  of  the  Min¬ 
eral  Leasing  Act,  and,  within  30  days  after  the  request  of 
the  Secretary  of  the  Interior,  to  file  rate  schedule  and  tariff 
for  the  transportation  of  gas  as  such  common  carrier  with 
any  regulatory  agency  having  jurisdiction  over  such  trans¬ 
portation,  as  the  Secretary  may  prescribe.” 

Walter  M.  BAsnAir, 

Judge. 


June  28th  1951. 
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454  Civil  Dodicet 

United  States  District  Court  for  the  District  of  Colninbia 
Parties 

El  Paso  Natural  Gas  Company  v.  1.  Oscar  L.  Chapman, 
Secretary  of  the  Interior,  City  of  Flagstaff,  City  of 
Winslow,  Town  of  Williams,  Ariz.,  Intervener. 
Southern  Union  Gas  Co.,  Intervener. 

Attorneys 

Hogan  &  Hartson,  1341  G  St,  N.  W.,  Thomas  L.  Mc- 
Kevett,  Dept,  of  Justice,  George  Morris  Fay,  Boss 
O’Donoghue,  U.  S.  Courthouse. 

Number  1793-51 


Action  for  Injunction  and  for  Declaratory  Judgment 


Date 

Account 

Eeo’d 

1951 

May  1 

Boyd 

10.00 

‘‘  15 

Morgan 

5.00 

“  21 

Morgan,  Jr. 

5.00 

455 

Civil  Dodnet 

United  States  District  Court  for  the  District  of 

Columbia 

Date  Proceedings  Fees 

1951  Deposit  for  cost  bj  10.00 

May  1  Complaint,  appearance — ^Ezhibits  “A”  “B”  “C”  Served 
5-4-51 

**  1  Snmmons,  copies  (1)  and  copies  (1)  of  Complaint  issued 

D.  A.  5-1-51 

B.  B.  876899 — Atty.  Gen.  Served  5-3-51 
**  15  Motion  of  city  of  Flagstaff,  the  city  of  Winslow,  &  Town  of 

Williams,  Arizona,  for  leave  to  intervene ;  exhibit 
(eomplt.  of  intervention) ;  P  &  A ;  mailed  5-1^51 ;  app. 
of  WTiiteford,  Hart  Cannody  &  Wilson,  of  interveners; 

M.  C.  5-15-51  filed 

15  Deposit  by  Jo  V.  Morgtm,  Jr.  filed  5.00 

21  Motion  of  Southern  Union  Gas  Co.  for  leave  to  intervene; 

(app.  of  Whiteford,  Hart,  Carmody  &  Wilson  for  inter- 
venor) ;  Exhibit;  memo  of  P  &  A;  mailed  5-21-51;  M.  C. 
5-21-51  filed 


(t 

ti 
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Ma7  21  Deposit  of  Jo  Morgan,  Jr^  $5.00  * 

**  24  Pl^tiff’s  teplj  to  motion  of  city  of  Flagstaff,  dty  of 

Winskm,  etc.;  mailed  5-24^1  filed 

*•  24  Plaintiff  ^s  i^ly  to  motion  of  Southern  Union  Gas  Co.  for 
leaye  to  intervene;  mailed  5<24-51  filed 

**  24  Motion  of  pltf.  for  preliminary  injunction;  mailed  5-24-51; 

P  &  A;1^  C.  5-^51  filed 

**  28  Affidavit  of  Paul  Kayser  in  support  of  pltf ’s  motion  for 

preliminaTy  injunction;  Exhibits  A  thru  E;  mailed 
5-28-51  filed 

**  28  Motion  of  So.  Union  Gas  Co.  for  a  preliminary  injunction; 

notice;  P  &  A;  served  5-28  51;  hL  C.  5-28-51  filed 

**  28  Motion  of  Flagstidf,  Town  of  WQlian^  City  of  'Winslow,' 

Arixona  for  a  preliminary  injunction;  notice  P  &  A; 
served  5-28-51 ;  ^  a  5-28-51 

•*  31  Affidavits  (4);  s^ved  5-31-51  in  support  of  pltffs*  motion 
N  for  prelindsazy  injunction.  filed 

June  1  Appearance  of  Jo  V.  Morgan,  Jr.  for  intervenors.  City  of 
flagstaff,  Town  of  Wi^ams,  City  of  'Winslow  A  South¬ 
ern  Union  Gas  Co.  filed 

**  1  Oert.  of  additional  ser;  mailed  5-31-51;  Exhibit.  filed 

**  1  P  A  A  of  deft,  in  opposition  to  pltf’s  motion  for  prelimi¬ 
nary  injunction;  mailed  5-1-51.  filed 

**  5  Supplemental  memo,  of  pltf.  In  support  of  motion  for  pre¬ 

liminary  injunction;  served  6-4-51. 

5  Affidavit  of  Jacob  N.  Wasserman  in  opposition  to  pltff’s 
motion  for  preliminary  injunction;  served  6-5-51;  Ex¬ 
hibit.  (Letters)  filed 

**  5  Appearance  of  Thomas  L.  McEevitt  (Dept,  of  Justice)  for 

deft.  filed 

**  5  Defendant's  P  A  A  in  opposition  to  motion  to  intervene  by 

Cities  of  Flagstaff,  window  A  Town  of  Williams,  Ari¬ 
zona;  served  6-5-5L  filed 


Civil  Docket 

Dbtrict  Court  of  the  United  States  for  the 
District  of  Columbia 


El  Paso  Natural  Gtes  Company  v.  Chapman,  C.  A.  No. 
1793-51,  Supplemental  Page  No.  1 

Date  Proceedings  Fee 

1951 

June  .5  P  A  A  of  deft,  in  opposition  to  motion  to  intervene  filed  on 
behalf  of  Union  Co.;  served  6-5-5L  filed 

**  S  P  A  A  of  de^  in  opposition  to  motion  for  temporary  in¬ 
junction  filed  on  bdialf  of  Union  Oil  Co.;  served 

6-5-5L  filed 

**  5  P  A  A  of  deft,  in  opposition  to  motion  for  temporary  in¬ 

junction  filed  on  behalf  of  proposed  intervener  Cfity  of 
Flagstaff,  Cfity  of  Window  A  Town  of  Williams,  Ari¬ 
zona;  served  6-5-5L  filed 

‘t  7  Summons,  copies  (3)  and  eojaes  (3)  of  intervenor’s  complt. 
issued. 

**  7  Summons,  copies  (3)  and  copies  (3)  of  intervenor’s  complt. 

issued. 
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Jono  5 
“  7 


“  8 
“  8 
“  12 

“  12 
“  12 

“  12 

“  12 
“  13 

“  14 

“  15 

“  25 

“  26 

“  26 
28 

“  28 
“  29 
Julj  2 
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Hearing  Begun ;  Bespited  to  10  a.  m.  tomorrow.  Gk>lds- 
borough,  J. 

Hearing  resumed;  respited  to  10  n-m.  tomorrow.  Golds- 

borou£^  J. 

Hearing  resumed;  respited  to  June  18th,  1951,  at  10:00 
aan.,  reported  by  M.  A.  Deeds.  Goldsborough,  J. 
Defendant’s  supplemental  memorandum;  served  6-25-5L 

,  filed 

Stipulation  that  Judge  assigned  to  case  may  proceed  on 
record.  filed 

Brief  of  Amicus  Curiae.  filed 

Findings  of  fact  and  conclusions  of  law.  Bastian,  J.  (N) 
Final  decree  for  injunction.  Bastian,  J.  (N) 

Exhibit  (1)  filed 

Notice  of  appeal  (copy  mailed  to  Hogan  &  Hartson  &  White- 
ford,  H^,  Carmody  &  Wilson;  Designation  of  Becord 
by  deft;  zoailed  7-2-51  filed 

Order  to  send  original  records  to  Court  of  Appeals.  Mc¬ 

Laughlin,  J. 

Counter-designation  of  record  on  appeal  of  pltf.;  served 

7-3-5L  filed 

Supplemental  Designation  of  record  for  the  purpose  of  a 

motion  for  a  stay  pending  appeal;  mailed  7-3-51.  filed 
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EXCERPTS  FROM  TESTIMONY  AND  PROCEEDINGS. 


1  Washington,  D.  C., 

June  13,  1951. 

•  •  •  •  •  •  •  •  •  • 

4  PROCEEDINGS 


The  Deputy  Court  Clerk:  El  Paso  Natural  Gas  Company 
1.  Oscar  L.  Chapman,  Civil  Action  No.  1793-51. 

Mr.  Boyd :  Plaintiff  is*  ready. 

Mr.  McKevitt:  Ready. 

The  Court:  Any  pre-trial? 

Mr.  Boyd:  Yes,  Your  Honor,  there  is  a  pre-trial  order.  • 
It  should  be  in  the  file. 

The  Court :  Let  me  look  at  it  a  minute. 

The  Court  would  like  to  hear  a  short  opening  statement 
from  each  side,  if  you  please. 

Mr.  Boyd:  Yes.  Before  we  proceed,  if  Your  Honor 
please,  may  I  introduce  to  the  Court  Mr.  Allen  R.  Gram- 
bling  of  El  Paso,  Texas,  and  move  his  admission  to  the  Bar 
of  this  Court  for  the  purpose  of  this  case.  Mr.  Grambling 
is  a  member  of  the  Bar  of  the  highest  court  of  Texas,  if  the 
Court  please. 

The  Court:  Very  happy  to  have  you,  sir. 

Mr.  Boyd :  If  Your  Honor  please,  I  thought  it  would  be 
helpful  at  the  outset  to  make  an  opening  statement  and,  if 
the  Court  please,  I  thought  it  might  be  in  the  interest  of 
expedition  if  I  made  the  opening  rather  full 

The  Court :  Take  your  own  time,  please,  sir. 

Mr.  Boyd:  Very  well,  sir. 

5  Opentn'g  Statement  on  Behalj*  op  the  Plaintipp 

Mr.  Boyd :  This  case,  I  think,  will  involve  at  its  termina¬ 
tion  largely  legal  questions,  but  it  is  necessary  to  present 
factual  issues  in  order  to  give  rise  to  a  proper  presentation 
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of  those  legal  issues,  and  so  with  Your  Honoris  permission, 
I  will  state  the  facts  perhaps  at  considerable  length,  having 
in  mind  it  will  be  helpful  to  the  Court.  It  will  not  be  neces¬ 
sary  to  review  them  at  length  when  we  reach  the  point  of 
final  argument. 

Your  Honor  please,  the  plaintiff  in  this  case,  El  Paso 
Natural  Gas  Company,  is  a  pipeline  company  engaged  in 
the  transportation  and  sale  in  interstate  commerce  of  na¬ 
tural  gas,  and  as  such  it  comes  under  the  jurisdiction  of  the 
Federal  Power  Commission  pursuant  to  the  terms  of  the 
Natural  Gas  Act  of  1938. 

In  July  of  1950,  at  the  termination  of  a  lengthy  proceed¬ 
ing  before  the  Federal  Power  Commission,  that  agency 
finding  that  it  was  in  the  public  interest,  issued  to  the  plain¬ 
tiff  a  certificate  authorizing  it  to  construct  and  operate  a 
pipeline  for  the  transmission  of  natural  gas,  which  will 
commonly  be  referred  to  throughout  these  proceedings  as 
the  San  Juan  Basin  pipeline. 

Following  the  issuance  of  that  certifiate,  the  plaintiff 
communicated  with  the  defendant,  Oscar  Chapman,  Secre¬ 
tary  of  Interior,  to  determine  under  what  circum- 
6  stances  rights-of-way  would  be  issued  across  the 
public  lands  which  this  pipeline  had  to  traverse  in 
order  to  carry  out  the  authorization  extended  to  it  by  the 
Federal  Power  Commission.  The  Secretary,  by  letter 
through  his  authorized  subordinate,  indicated  the  terms 
upon  which  those  rights-of-way  would  be  granted,  and  the 
plaintiff  then  went  ahead  with  the  construction  of  its  line 
and  has  now  laid  in  the  ground  pipe  at  a  cost  of  $40  mil¬ 
lion,  approximately.  The  line  is  virtually  completed,  if 
Your  Honor  please,  except  for  some  32  miles  at  its  term¬ 
inus,  16  of  which  go  across  alternating  sections  of  govern¬ 
ment-owned  lands.  It  is  waste  lands,  if  the  Court  please. 

The  Court :  Where  is  it  located  in  Texas. 

Mr.  Boyd:  This  map,  if  Your  Honor  please,  has  been 
stipulated  to  by  counsel,  and  would  it  be  helpful  if  I  brought 
it  up  closer  to  Your  Honor. 
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The  Court :  Yes,  I  would  like  to  see  it. 

Mr.  Boyd:  The  line  authorized,  Your  Honor  please, 
by  the  Federal  Power  Commission  was  to  be  roughly  621 
miles  in  length,  451  of  which  were  to  be  main  line  starting 
up  here  in  the  San  Juan  Basin  of  New  Mexico,  and  run¬ 
ning  as  shown  here  by  this  map  through  New  Mexico  across 
Arizona  and  down  to  this  point  near  the  Colorado  River, 
where  it  was  to  tie  in  to  another  line  which  would  proceed 
westward  into  California,  and  as  I  say  the  line  now,  except 
for  the  areas  shown  in  red  here — and  there  is  a 
7  legend  that  explains  the  significance  of  the  different 
elements — is  completed,  the  main  line  is  completed 
except  for  this  32  miles  in  there  which  is  the  terminus 
of  the  line. 

The  Court:  If  you  don’t  mind  my  interrupting  you — 

Mr.  Boyd:  Yes. 

The  Court :  — the  line  has  already  been  completed,  as  I 
understand  it,  through  other  government-owned  lands. 

Mr.  Boyd :  That  is  correct,  sir. 

The  Court :  Without  objection,  I  mean  without  objection 
from  the  Secretary  of  the  Interior. 

Mr.  Boyd:  That  is  correct,  sir.  We  have  gotten  cer¬ 
tificates  of  rights-of-way  from  the  Secretary  in  some  in¬ 
stances,  if  Your  Honor  please.  In  other  instances,  pur¬ 
suant  to  authority  extended  by  a  regulation  by  the  Secre¬ 
tary  to  the  Department  of  Agriculture.  We  have  gotten 
permits  from  the  Department  of  Agriculture  to  cross  the 
national  forest  lands  and  so  we  have,  if  Your  Honor  please, 
up  to  this  point  constructed  the  line,  the  main  line,  all  ex¬ 
cept  for  32  miles  without  objection,  if  the  Court  please, 
from  the  Secretary  of  the  Interior. 

If  Your  Honor  please,  notwithstanding  the  prior  decis¬ 
ion  of  the  Secretary  of  Interior  that  it  was  in  the  public 
interest  as  found  by  the  Federal  Power  Commission  to  con¬ 
struct  this  line,  and  notwithstanding  his  prior  decision  that 
rights-of-way  would  be  issued  to  us  upon  the  signing  of 
a .  certain  stipulation  which  was  then  and  still  is 
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8  agreeable  to  us,  the  Secretary  has  now  asserted  that 
those  rights-of-way  will  not  be  issued  which  we  must 

have  in  order  to  traverse  16  miles  of  government-owned 
land  unless  we  agree  to  conditions  which,  if  the  Court 
please,  we  contend  to  be  illegal  and  contrary  to  the  statu¬ 
tory  authority  of  the  Secretary  to  impose. 

This  suit,  if  the  Court  please,  is  one  for  declaratory  judg¬ 
ment  and  injunction,  to  test  the  authority  of  the  Secretary 
to  impose  those  conditions  upon  us.  We  will  show,  if  the 
Court  please,  now  to  get  a  little  bit  more  into  the  details  of 
this  case,  that  there  was,  as  indicated  earlier,  a  lengthy 
proceeding  lasting  approximately  two  years  before  the 
Federal  Power  Commission  looking  toward  the  issuance  of 
the  certificate  needed  from  that  agency  in  order  to  con¬ 
struct  this  line. 

The  Court:  In  order  to  construct  it  across  any  land? 

Mr.  Boyd:  That  is  right,  sir.  A  pipeline  company  en¬ 
gaged  in  interstate  commerce  is  under  the  plenary  power 
of  the  Federal  Power  Commission  pursuant  to  the  Natural 
Gas  Act,  and  no  such  pipeline  can  be  built  at  all  without 
the  needed  certificate  from  the  Federal  Power  Commission, 
and  there  were  these  lengthy  proceedings,  if  the  Court 
please,  before  that  agency. 

In  those  proceedings,  if  Your  Honor  please,  the  defend¬ 
ant,  the  Secretary  of  Interior,  participated  by  writing  a 
letter  to  the  Conunission,  which  we  will  offer  and  introduce 
in  evidence,  in  which  he  said  that  since  the  passage  of  the 
Natural  Gas  Act  in  ’38,  primary  jurisdiction  to  en- 

9  force  the  common  carrier  obligation  existing  in  the 
Mineral  Leasing  Act,  had  been  transferred  to  the 

Federal  Power  Commission,  and  that  that  primary  juris¬ 
diction  looking  toward  the  imposition  of  that  obligation, 
should  be  exercised  by  the  Federal  Power  Commission. 
And  the  Secretary  of  Interior,  the  defendant  in  this  case, 
beseeched  the  Federal  Power  Commission  to  impose  upon 
the  plaintiff  in  this  case  certain  common  carrier  obligations. 
The  Federal  Power  Commission,  charged  with  the  obliga- 
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tion  of  determining  what  is  and  what  is  not  in  the  public 
interest,  rejected  the  application  of  the  Secretary  of  In¬ 
terior  that  certain  common  carrier  obligations  be  imposed 
upon  the  plaintiff. 

The  Court:  As  I  understand  it,  there  is  an  implied  con¬ 
cession  on  the  part  of  the  Secretary  of  the  Interior,  in  his 
letter  to  the  Federal  Power  Commission,  that  the  Federal 
Power  Commission  had  the  authority,  but  he  suggested 
that  they  should  impose  certain  common  carrier  conditions. 

Mr.  Boyd :  That  is  correct,  sir. 

The  Court:  Then  that  letter  was  answered  finally? 

Mr.  Boyd:  I  don’t  know  that  it  was  answered  except  in 
the  form  in  which  the  certificate  was  issued,  the  Federal 
Power  Commission  issued  its  certificate  to  the  plaintiff. 

The  Court :  And  the  Secretary  of  the  Interior  had  knowl¬ 
edge  of  that  certificate? 

Mr.  Boyd:  Oh,  yes,  sir. 

10  The  Court:  Before  any  construction  started? 

Mr.  Boyd :  Yes,  because  we  would  not  be  permitted 
to  start  construction  until  we  had  the  certificate. 

The  Court:  All  right.  Now,  then,  did  the  Secretary  of 
the  Interior  have  this  information  before  any  public  land 
was  crossed? 

Mr.  Boyd:  The  information  as  to  the  terms  of  our  cer¬ 
tificate? 

The  Court:  Yes. 

Mr.  Boyd:  I  am  sure  that  he  did,  if  Your  Honor  please, 
because  he  participated  in  those  proceedings,  and  the  terms 
of  the  certificate  are  a  matter  of  public  record. 

The  Court :  All  right. 

Mr.  Boyd:  So  there  can  be  no  question,  if  Your  Honor 
please,  that  he  had  full  knowledge  of  the  fact  that  the  Fed¬ 
eral  Power  Commission  in  the  terms  of  its  certificate  had 
refused  to  acquiesce  in  his  suggestion  that  certain  common 
carrier  obligations  be  imposed  upon  the  plaintiff,  and  the 
certificate  as  issued,  if  the  Court  please,  recognized  that 
the  gas  to  be  transported  through  this  line  should  be  100 
percent  pursuant  to  contract. 
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Following  the  issuance  of  the  certificate,  if  Your  Honor 
please,  and  before  any  substantial  outlay  of  money  what¬ 
soever  was  made,  representatives  of  the  plaintiff  communi¬ 
cated  by  letter  dated  August  17,  1950,  to  Marion 

11  Clawson,  the  Director  of  the  Bureau  of  Land  Man¬ 
agement,  authorized  subordinate  of  the  defendant  to 

act  in  the  matters  which  he  was  called  upon  to  decide,  in 
which  the  plaintiff  asked  for  a  confirmation  of  the  terms  of 
the  stipulation  which  would  be  required  by  the  Interior  De¬ 
partment  for  the  issuance  of  rights-of-way  by  Interior  for 
the  erection  of  this  line;  and  by  letter  dated  August  18, 
1950,  Mr.  Clawson,  the  Director  of  the  Bureau  of  Land 
Management  acknowledged  that  letter  and  stated  that 
rights-of-way  would  be  issued  when  application  was  made 
therefor,  upon  the  signing  by  plaintiff  of  a  stipulation  which 
was  then  contained  and  set  out  in  his  letter.  That  stipula¬ 
tion,  if  Your  Honor  please,  was  acceptable  to  the  plain¬ 
tiff.  That  stipulation  has  been  signed  by  the  plaintiff  and 
filed  with  the  defendant,  and  on  the  basis  of  that  stipula¬ 
tion,  if  Your  Honor  please,  and  certain  applications  which 
were  made  as  the  occasion  arose,  the  Secretaary  did  issue 
certain  rights-of-way. 

However,  after  many  millions  of  dollars  had  been  spent, 
the  Secretary,  by  letter  dated  March  22,  1951,  addressed 
to  the  plaintiff,  stated  that  unless  the  plaintiff  was  willing 
to  sign  a  new  form  of  stipulation  which  contains  conditions 
which  we  contend  are  beyond  his  authority  to  impose  upon 
us,  no  further  rights-of-way  would  be  granted  and  that  use 
of  the  line  already  completed  would  be  prohibited. 

Since  then,  if  Your  Honor  please,  there  have  been  nego¬ 
tiations  going  on  between  representatives  of  the 

12  plaintiff  and  representatives  of  the  defendant  look¬ 
ing  toward  some  basis  upon  which  this  controversy 

might  be  resolved. 

However,  if  Your  Honor  please,  the  Secretary  insists 
upon  the  agreement  on  the  part  of  the  plaintiff  of  these 
two  conditions  which  we  sincerely  feel  to  be  illegal  and 
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beyond  his  power  to  impose  upon  ns.  Now  in  order  to  un¬ 
derstand,  if  Your  Honor  please,  the  situation  of  those  two 
conditions  which  he  now  seeks  to  impose  upon  us  and  which 
we  resist  on  the  ground  that  it  is  beyond  his  authority  so  to 
do,  I  think  that  it  might  be  well  to  allude  to  the  two  statutes 
which  are  involved  in  this  situation.  One  is  the  so-called 
Mineral  Leasing  Act,  Section  805  of  Title  15,  I  believe. 
Title  30  of  the  U.  S.  Code.  That  statute,  passed  in  1920 
and  amended  in  1935 — and  I  should  emphasize  that  the 
latest  amendment  in  1935  was  prior  to  the  Natural  Gas  Act 
which  was  passed  in  1938,  and  I  emphasize  those  dates  be¬ 
cause  we  will  contend  throughout  the  trial  that  such  au¬ 
thority  as  may  theretofore  have  been  reposed  in  the  Secre¬ 
tary  of  the  Interior  has  by  virtue  of  the  Natural  Gas  Act 
been  transferred  to  the  Federal  Power  Commission  as  rec¬ 
ognized  by  the  Secretary  himself — ^in  the  letter  which  I  re¬ 
ferred  to  earlier  wherein  the  Secretary  wrote  to  the  Fed¬ 
eral  Power  Commission  and  said  in  these  words  that  pri¬ 
mary  jurisdiction  for  enforcement  of  a  common  carrier 
obligation  had  now  been  transferred  to  the  Federal  Power 
Commission. 

The  Mineral  Leasing  Act,  if  the  Court  please,  has 
13  three  significant  provisions:  It  is  therein  provided 
that  the  Secretary  of  Interior  may  issue  rights-of- 
way  across  the  public  lands  for  the  erection  of  oil  or  gas 
pipe  lines,  and  that  such  rights  of  way  as  to  the  land  occu¬ 
pied  by  the  line  itself  and  for  a  distance  of  25  feet  on  either 
side  shall  be  on  such  terms  and  conditions  as  to  survey,  lo¬ 
cations  and  use  as  the  Secretary  may  prescribe,  and  upon 
the  express  condition  that  the  line  be  operated  as  a  com¬ 
mon  carrier. 

I  emphasize,  if  Your  Honor  please,  that  the  conditions 
and  terms  which  are  referred  to  in  the  statute  may  be  pre¬ 
scribed  by  the  Secretary. 

The  Court:  Is  that  in  the  amended  statute? 

Mr.  Boyd:  Yes,  sir,  that  is  in  the  amended  statute  of 
the  common  carrier  obligation,  and  it  is  pursuant  to  the 
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common  carrier  provision  of  the  statute  that  the  Secretary 
in  this  case  conceives  his  authority  to  rest.  And  I  indicate 
to  Your  Honor  that  with  respect  to  that,  Congress  did  not 
indicate  that  there  should  be  any  regulations  or  conditions 
prescribed  by  the  Secretary  in  that  respect.  The  terms  and 
conditions  with  respect  to  which  he  may  prescribe  regula¬ 
tions  are  limited  to  such  things  as  survey,  location,  and  use 
of  the  land- 

The  statute  goes  on  to  provide,  if  Your  Honor  please, 
that  upon  any  breach,  either  of  the  conditions  or  terms  spe¬ 
cified  by  the  Secretary,  or  upon  any  breach  of  the  other 
provisions  of  the  statute,  which  in  our  opinion  clearly 
14  refers  to  the  common  carrier  obligation,  forfeiture 
proceedings  may  be  instituted  in  the  jurisdiction  in 
which  the  pipeline  is  located.  This  pipeline,  as  indicated 
by  the  map,  is  in  Arizona  and  New  Mexico.  The  statute,  as 
we  will  contend,  gives  the  Secretary  no  policing  power,  and 
as  we  will  contend  further,  if  Your  Honor  please,  that  it  is 
the  common  carrier  provision  as  specified  by  Congress,  and 
there  is  no  authorization  on  the  part  of  the  Secretary  to  im¬ 
plement  it,  modify  it,  elaborate  on  it  or  in  any  way  deal 
with  it.  And  such  has  been  the  administrative  interpreta¬ 
tion  of  the  statute  up  until  the  time  that  we  were  asked  to 
assume  additional  obligations  in  this  case. 

Now,  the  latest  amendment  to  that  Act,  if  Your  Honor 
please,  was  in  1935,  and  thereafter  in  1938  Congress  passed 
the  Natural  Gas  Act  and  reposed  the  authority  in  the 
Federal  Power  Commission  for  carrying  out  the  provisions 
of  that  Act.  IJp  to  that  time  natural  gas  companies  were 
not  under  regulatory  supervision  of  any  agency  of  the  Fed¬ 
eral  Government,  but  in  1938  this  Act  was  passed,  and  it 
has  been  said  by  the  Supreme  Court  of  the  United  States 
to  repose  in  the  Federal  Power  Commission  plenary  au¬ 
thority  to  deal  with  natural  gas  pipelines.  That  Act,  how¬ 
ever,  has  one  significant  prohibition  in  it:  It  is  therein 
provided  in  Section  7(a)  that  the  Federal  Power  Commis¬ 
sion  in  the  administration  of  the  Natural  Gas  Act,  is  pro- 
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hibited  from  requiring  any  certificate  holder  from  enlarging 
its  pipeline. 

15  The  Court :  Say  that  over  again — prohibited  from 
what? 

Mr.  Boyd;  Prohibited  from  requiring  any  natural  gas 
pipeline  company  from  enlarging  its  line. 

The  Court;  In  other  words,  they  can^t  compel  the  pipe¬ 
line  company  to  enlarge  the  line ;  that  is  what  you  mean? 

Mr.  Boyd ;  That  is  correct,  sir,  or  build  additional  facil¬ 
ities.  The  section,  if  Your  Honor  please,  is  Section  717 
(f )  (a),  of  Title  15  of  the  U.  S.  Code,  and  it  might  be - 

The  Court;  U.  S.  Code  Annotated,  you  mean? 

Mr.  Boyd;  Yes — ^well,  in  both.  Your  Honor  please,  and 
it  is  therein  provided;  and  since  one  of  the  obligations 
which  the  Secretary  of  the  Interior  now  attempts  to  im¬ 
pose  upon  us  is  an  obligation  under  some  circumstance  to 
enlarge  our  line  at  a  cost  which - 

The  Court;  You  mean  to  enlarge  the  pipe? 

Mr.  Boyd;  Well  that — or  at  least  to  enlarge  our  facili¬ 
ties;  it  wouldn’t  be  a  question  of  enlarging  the  pipe  itself, 
but  rather  building  an  entirely  new  pipeline,  enlarging  our 
facilities. 

The  Court ;  I  got  it. 

Mr.  Boyd;  And  since  one  of  the  obligations  which  the 
Secretary  of  the  Interior  now  attempts  to  impose  upon  us 
under  certain  conditions  is  the  obligation  to  build  a  new 
pipeline  the  size  of  our  present  line,  which  would  repre¬ 
sent  an  outlay  of  money  anywhere  in  the  neighbor- 

16  hood  of  forty  to  a  hundred  million  dollars - 

The  Court;  You  mean  just  across  this  16  miles? 

Mr.  Boyd ;  No,  the  obligation  which  he  wants  to  impose 
upon  us  would  be  an  obligation  under  some  circumstances 
to  duplicate  this  entire  line. 

The  Court ;  I  see. 

Mr.  Boyd ;  And  since  that  is  so  clearly  prohibited  to  the 
the  Federal  Power  Commission,  which  is  the  agency  en¬ 
dowed  with  plenary  power  over  natural  gas  companies,  I 
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'  think  that  it  might  be  helpful  to  Your  Honor  if  I  read  the 
provisions  of  the  Act  of  Congress  that  deals  with  that.  It 
is  there  stated: 

“Whenever  the  Commission  after  notice  and  opportunity 
'  for  hearing  finds  such  action  necessary  or  desirable  in 
the  public  interest,  it  may  by  order  direct  a  natural  gas 
company  to  extend  or  improve  its  transportation  facilities 

to  establish  physical  connection’’ - 

The  Court:  Is  that  in  the  ’38  Act? 

Mr.  Boyd:  Yes,  sir. 

The  Court :  Go  ahead. 

Mr.  Boyd:  - “to  establish  physical  connection  of  its 

transportation  facilities  with  the  facilities  of  and  sell  nat¬ 
ural  gas  to  any  person  or  municipality  engaged  or  legally 
authorized  to  engage  in  the  local  distribution  of  nat- 
17  ural  or  artificial  gas  to  the  communities  im¬ 
mediately  adjacent  to  such  facilities  or  to  ter¬ 
ritories  served  by  such  natural  gas  company  if  the 
Commission  finds  that  no  undue  burden  will  be  placed 
upon  such  natural  gas  company  thereby,  provided 
that  the  Commission  shall  have  no  authority  to  com¬ 
pel  the  enlargement  of  transportation  facilities  for  such 
purposes,  or  to  compel  such  natural  gas  company  to  estab¬ 
lish  physical  connection  or  sell  natural  gas  when  to  do  so 
would  impair  its  ability  to  render  adequate  service  to  its 
customers.” 

This  Act,  as  I  have  earlier  indicated,  except  for  certain 
express  provisions,  gives  the  Federal  Power  Commission 
plenary  power  to  deal  with  natural  gas  companies,  and  in 
this  particular  case  the  certificate  that  has  been  issued  is 
under  circumstances  where  we  are  to  transport  in  the  line 
100  percent  only  gas  pursuant  to  contract,  and  there  is  no 
space  left  for  common  carrier  transportation. 

However,  the  Secretary  of  Interior,  by  his  letter  of  March 
22, 1951,  after  we  had  spent  many  millions  of  dollars  in  the 
erection  of  the  line,  sent  to  us  a  proposed  stipulation  which 
he  said  would  have  to  be  signed  by  the  plaintiff  before 
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either  he  would  permit  us  to  use  so  much  of  the  line  as  had 
already  been  constructed,  or  before  he  would  issue  those 
rights-of-way  over  public  lands  which  would  be  needed 
by  us. 

That  stipulation,  if  Your  Honor  please,  contains 

18  two  conditions  which  are  put  in  issue  in  this  case; 
One,  the  stipulation,  if  signed  by  the  plaintiff,  would 

have  accorded  to  the  Secretary  of  Interior  certain  powers 
with  respect  to  rates  and  tariffs  which  we  contend  are  by 
statute  exclusively  reposed  in  the  Federal  Power  Commis¬ 
sion;  and  two,  the  stipulation,  if  agreed  to  by  us,  would 
have  required  the  plaintiff  under  certain  circumstances,  to 
build  an  additional  line  at  a  cost  of  many  millions  of  dollars. 

The  Secretary  has  indicated  that  he  conceives  his  author¬ 
ity  to  impose  those  obligations  upon  us  pursuant  to  the 
common  carrier  language  of  the  Mineral  Leasing  Act.  The 
stipulation  which  we  have  heretofore  signed  and  filed  with 
the  plaintiff,  which  stipulation  is  the  one - 

The  Court:  Filed  with  the  defendant. 

Mr.  Boyd :  I  mean  filed  with  the  defendant — ^which  stipu¬ 
lation  is  the  one  which  the  defendant  said  would  be  accept¬ 
able  to  him  as  complies  with  the  common  carrier  obligation, 
provided  that  the  plaintiff  would  operate  its  line  as  a  com¬ 
mon  carrier  within  the  meaning  of  the  Mineral  Leasing 
Act,  so  that  we  are  agreeable,  if  Your  Honor  please,  to 
assuming  the  obligation  of  a  common  carrier  within  the 
meaning  of  the  Mineral  Leasing  Act,  whatever  that  may  be. 
And  for  reasons  which  I  will  elaborate  on  briefly,  we  con¬ 
tend  that  there  is  no  obligation  to  enlarge  the  line  or  dupli¬ 
cate  it,  as  is  now  being  sought. 

19  The  Court:  Is  it  your  theory  that  the  1938  Act 
repeals  by  implication  certain  portions  of  the  1935 

Act? 

Mr.  Boyd:  That  is  one  of  many  theories,  if  Your  Honor 
please.  We  contend,  if  Your  Honor  please,  that  first  of  all 
the  Secretary,  under  the  circumstances  of  this  case  as  they 
will  be  developed  in  the  evidence,  has  actually  granted  to 
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us  the  rights-of-way  which  we  need  and  is  now  only  arbi¬ 
trarily  withholding  formal  evidence  thereof. 

The  Court :  That  helps  you  insofar  as  a  court  of  equity 
is  concerned.  He  makes  the  point  here,  apparently,  that 
you  are  suing  the  United  States  and  you  have  no  right  to 
sue  him  without  the  consent.  You  thought  about  that,  I  sup¬ 
pose? 

Mr.  Boyd:  Yes,  sir,  we  have  explored  that  and  we  are 
satisfied,  if  Your  Honor  please,  that  it  has  no  merit  as 
applied  to  this  particular  case.  If  the  Court  should  find 
that  there  has  not  already  been  a  grant  of  these  rights-of- 
way,  we  will  contend,  if  Your  Honor  please,  that  at  least 
the  Secretary  may  and  should  now  be  enjoined  from  at¬ 
taching  to  the  issuance  of  any  right-of-way  the  terms  and 
conditions  set  out  in  his  demand  of  March  22, 1951,  for  the 
reason  that  with  respect  to  rates  over  which  he  undertakes 
to  exercise  some  control  by  this  stipulation  that  he  demands 
of  us,  that  power  is  now  exclusively  reposed  in  the  Federal 
Power  Commission. 

I  might  say,  if  Your  Honor  please,  that  as  I  now  read 
the  pleadings,  the  Secretary  at  least  inferentially 
20  concedes  that  he  has  no  authority  to  impose  upon  us 
an  obligation  to  recognize  in  him  authority  over  rates 
because  by  virtue  of  the  terms  of  a  proposed  stipulation 
tendered  to  us  after  the  suit  had  been  filed,  by  letter  dated 
May  29  of  this  year,  the  stipulation  as  I  read  it  does  not 
undertake  to  repose  in  the  Secretary  any  power  over  the 
fixing  of  rates  and  tarijffs. 

Now  we  contend,  if  Your  Honor  please,  that  he  should 
be  enjoined  from  attaching  as  a  condition  to  the  issuance 
of  a  right-of-way  the  assumption  on  our  part  of  an  obliga¬ 
tion  to  build  a  new  line  or  additional  facilities,  however  you 
want  to  characterize  it,  for  the  reason  that  Congress  itself 
in  the  Act  specified  the  obligation  that  must  be  assumed  by 
one  seeking  a  right-of-way  when  it  stated  that  the  rights- 
of-way  should  be  granted  upon  the  express  condition  that 
the  line  would  be  operated  as  a  common  carrier,  and  we 
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have  agreed  to  that  condition  and  have  filed  a  stipulation  in 
conjunction  with  the  applications  made  by  us. 

We  contend,  if  Your  Honor  please,  that  Congress  in  using 
that  term  “common  carrier’^  in  the  Mineral  Leasing  Act, 
since  it  did  not  otherwise  define  the  term,  used  it  in  its 
common  law  sense,  and  we  will  establish,  I  am  sure,  to  Your 
Honor’s  satisfaction,  by  Supreme  Court  authority,  that 
there  was  no  obligation  on  the  part  of  a  common  carrier,  at 
common  law,  to  enlarge  his  facilities  in  order  to  accommo¬ 
date  traffic  beyond  his  capacity  to  serve. 

21  The  Court:  Do  you  concede  that  a  permit  is  nec¬ 
essary  from  the  Secretary  of  the  Interior  to  com¬ 
plete  your  line? 

Mr.  Boyd :  The  answer  to  that  is  yes,  if  the  Court  should 
find  contrary  to  our  contention,  that  the  right-of-way  has 
already  been  granted.  We  take  the  position  that  the  right- 
of-way  has  already  been  granted. 

The  Court :  By  whom? 

Mr.  Boyd:  By  the  Secretary,  if  Your  Honor  please,  and 
we  ask  Your  Honor,  pursuant  to  the  declaratory  judgment 
feature  of  our  complaint,  to  so  declare;  and  we  ask  Your 
Honor  to  require  him  to  issue  the  formal  evidence  of  that 
grant. 

However,  as  I  say,  if  Your  Honor  please,  that  if  you 
should  feel  otherwise,  that  the  right-of-way  has  not  already 
been  granted,  then  of  course  we  need  such  a  grant  in  order 
to  complete  our  line.  I  might  say  that  the  geography  of 
the  situation  is  such  that  it  is  not  possible  for  us  to  cir¬ 
cumvent  the  government-owned  lands. 

The  Court:  Now,  then,  assuming  that  the  Court  reaches 
the  conclusion  that  the  authority  has  not  already  been 
granted  you  so  far  as  this  16  miles  is  concerned,  if  it  is  16 
miles,  what  are  the  limitations,  if  any,  of  the  authority  of 
the  Secretary  of  the  Interior  to  decline  to  grant  you  a 
permit? 

Mr.  Boyd:  Under  the  circumstances  of  this  case,  we  don’t 
think  there  are  any,  if  Your  Honor  please,  for  this  reason : 
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We  will  establish  to  Your  Honor’s  satisfaction,  and 

22  I  feel  that  it  is  conceded  in  the  pleadings,  that  the 
Secretary  has  already  decided  that  we  should  have 

these  rights-of-way,  and  that  the  only  reason  which  now 
prevents  the  issuance  of  the  rights-of-way  is  our  refusal  to 
'accept  the  two  conditions  which  we  contend  to  be  beyond 
his  authority  to  impose. 

The  Court:  What  you  mean  is  that  in  your  opinion  his 
action  is  arbitrary  and  capricious  and  therefore  beyond  his 
authority;  that  is  what  you  meant 

Mr.  Boyd:  That  is  correct,  sir. 

The  Court :  All  right. 

Mr.  Boyd:  We  will  establish  also,  if  Your  Honor  please, 
that  for  some  31  years  the  Secretary  of  Interior  never  rec¬ 
ognized  in  himself  the  power  to  impose  conditions  of  the 
nature  which  he  now  asserts  we  must  assume  before  he  will 
issue  a  right-of-way.  We  will  show,  if  the  Court  please, 
that  by  virtue  of  his  own  regulations,  he  indicated  that  the 
only  condition  in  respect  of  the  common  carrier  obligation 
should  be  assumed  in  the  terms  of  the  statute,  which  we 
have  already  done  and  are  perfectly  willing  to  do.  And  we 
will  show,  if  Your  Honor  please,  that  that  regulation  is  in 
force  today  and  remains  unmodified,  and  yet  the  Secretary 
is  not  willing  to  follow  his  own  regulation  in  the  matter. 

We  shall  contend,  moreover,  if  Your  Honor  please,  that 
the  obligation  which  the  Secretary  now  attempts  to  impose 
upon  us  would  be  contrary  to  public  policy. 

23  And  so,  if  Your  Honor  please,  for  the  reasons  that 
I  have  indicated,  we  strongly  feel  that  the  Court 

should  first  declare  that  the  rights-of-way  have  already 
been  granted,  and  only  the  formal  evidence  thereof  has 
been  withheld. 

We  ask  if  Your  Honor  does  not  accept  that  view  of  our 
contention,  that  you  at  least  enjoin  him  from  attaching 
these  conditions  which  we  contend  to  be  unlawful,  and  that 
Your  Honor  thereafter  direct  him  to  issue  the  right-of-way 
for  the  reason  that  as  we  will  show  by  the  evidence,  he  has 
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already  concluded  that  we  are  entitled  to  it  except  for  our 
refusal  to  accept  these  unlawful  conditions. 

We  will  establish  during  the  course  of  the  testimony  that 
this  line,  completed  to  the  point  that  I  have  already  indi¬ 
cated,  has  branch  lines  that  extend  down  in  five  communi¬ 
ties  in  Arizona,  and  that  the  citizens  of  those  communities 
have,  at  great  expense  in  anticipation  of  the  receipt  of  this 
gas,  converted  the  facilities  in  their  homes  to  accept  this 
gas. 

We  will  show,  if  Your  Honor  please,  that  as  established 
in  the  proceedings  before  the  Federal  Power  Commission, 
there  is  grave  need  for  this  gas  in  the  San  Francisco  area 
of  California  which,  as  Your  Honor  probably  well  knows, 
is  busy  at  this  very  moment  in  the  war  effort  by  way  of 
the  industries  which  are  in  operation  there,  and  this  gas 
is  in  dire  need  out  there,  if  Your  Honor  please,  to  operate 
those  industries  which  presently  are  using  fuel  oil  as 
24  a  substitute  fuel  in  a  quantity  which  is  the  equivalent 
of  about  25,000  barrels  a  day,  to  what  this  gas  would 
accomplish  if  it  were  made  available  out  on  the  Pacific 
Coast. 

We  will  show  also,  if  Your  Honor  please,  that  we  have 
contracts  that  require  us  to  act  by  January  1,  1951  and  as 
a  matter  of  fact,  ’52,  and  the  certificate  issued  by  the  Fed¬ 
eral  Power  Commission  requires  that  we  complete  this  line 
by  that  date. 

The  Court:  You  will  have  trouble  getting  past  the  Su¬ 
preme  Court  by  that  time,  won’t  you? 

Mr.  Boyd:  We  are  hopeful,  if  Your  Honor  please,  if 
Your  Honor  should  declare  that  we  are  entitled  to  these 
rights-of-way,  that  the  Secretary  will  at  least  then  accept  a 
proposal  which  we  have  heretofore  made  to  him,  namely, 
let  us  go  ahead  and  complete  the  line  and  serve  the  war 
effort  and  litigate  about  this  thing  later.  He  has  countered 
with  a  proposal  which  on  its  face  offers  the  same  proposi¬ 
tion  but  which,  when  analyzed,  includes  terms  which  I  don’t 
think  anyone  in  their  right  mind  would  ask  us  to  accept. 
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But  in  any  event,  we  think  that  it  is  within  the  power  of 
this  Court,  if  Your  Honor  please,  to  direct  him  to  act  and 
to  withhold  any - 

'  The  Court:  What  I  said  was  simply  facetious.  I  just 
didn’t  exactly  see  how  you  could  get  through  the  Supreme 
Court  by  that  time,  that  is  all. 

Mr.  Boyd:  We  recognize  that,  if  Your  Honor 

25  please,  and  the  evidence  will  show  at  a  minimum  it 
will  take  about  seven  weeks  in  which  to  complete  this 

line,  once  we  get  authority  so  to  do. 

The  Court:  Only  about  seven  weeks? 

Mr.  Boyd:  I  say  at  a  minimum,  that  was  an  estimate 
that  was  made  some  months  ago  when  conditions  were  more 
favorable. 

Now  we  will  show,  if  Your  Honor  please,  that  by  Novem¬ 
ber — 

The  Court:  When  did  you  start  it? 

Mr.  Boyd:  We  started  the  line  about  July  30,  1950. 

Mr.  Paul  Kayser :  August  1st. 

'  The  Court:  You  have  been  stopped  until  you  are  within 
seven  weeks  of  completion? 

'  Mr.  Boyd :  That  is  correct,  although  on  March  22  we  were 
informed  that  unless  we  signed  this  stipulation,  that  we 
could  not  operate  the  line  as  already  completed,  and  that 
no  further  rights-of-way  would  be  granted  to  us,  but  it  is 
my  understanding  that  at  that  date  we  were  not  then  cross¬ 
ing  government-owned  lands  so  we  could  go  ahead  with 
such  construction  as  we  were  then  working  on  without  en¬ 
countering  the  point  of  breach  of  conditions  which  the  Sec¬ 
retary  threatened  us  with. 

The  Court:  All  right. 

Mr.  Boyd :  We  will  show  also,  if  Your  Honor  please,  that 
I  unless  we  get  some  prompt  relief,  we  will  by  November 
^  first  of  this  year  start  suffering  net  losses  of  ^,000  a  day. 

Mr.  Whiteford :  Your  Honor  pleases,  Mr.  Schneider 

26  of  our  firm  and  I  appear  for  four  intervenors,  three 
of  them  being  cities  that  were  certified  by  the  Power 
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Commission,  and  Mr.  Boyd  referred  to  the  fact  that  from 
their  main  pipeline,  lines  had  been  carried  to  other  cities 
in  Northern  Arizona. 

The  Court ;  Mr.  Whiteford,  if  your  remarks  will  be  some¬ 
what  extended,  there  are  reasons  why  I  have  to  adjourn 
today  at  4:00  o’clock,  and  it  is  eleven  minutes  of  four.  I 
wonder  if  we  hadn’t  better  wait  until  tomorrow  morning. 

Mr.  Whiteford:  All  right,  sir. 

The  Court :  I  presume  you  had  rather  not  be  interrupted 
in  what  you  have  to  say. 

Mr.  Whiteford:  No,  sir;  I  think  ten  minutes  will  satisfy 
all  I  need  to  say,  in  view  of  Mr.  Boyd’s  very  comprehen¬ 
sive  statement. 

The  Court:  Proceed,  sir. 

Opening  Statement  on  Behalf  of  the  Inteevenees. 

Mr.  Whiteford:  The  three  cities  for  which  we  are  ap¬ 
pearing  are  Flagstaff,  Williams  and  Winslow,  and  they  are 
typical  of  some  four  more  similarly  situated  but  which  have 
not  intervened.  We  have  intervened  also  on  behalf  of  the 
Southern  Union  Gas  Company,  which  is  the  company  that 
has  installed  the  equipment  in  the  streets  of  the  various 
cities  in  Northern  Arizona  and  has  been  certificated  as  a 
public  utility  to  serve  those  cities  in  Northern  Arizona. 

The  Southern  Union  Gas  Company  commenced  its 
27  work  shortly  after  what  we  believe  is  the  certificate 
in  the  letter  of  August  19, 1950.  They  have  expended 
more  than  a  million  dollars  in  these  towns,  putting  in  the 
necessary  street  services.  The  towns  themselves  and  their 
inhabitants,  the  public,  if  you  please,  of  Northern  Arizona, 
the  suppliers  have  invested  at  least  $200,000  in  order  to 
have  these  towns  in  equipment  ready  to  be  installed  in  the 
public  buildings,  in  the  schools,  in  the  hospitals,  and  in 
houses  as  well. 

When  we  think  of  Arizona,  we  always  think  of  heat,  but 
it  isn’t  so  in  this  locality.  Their  winters  are  as  severe  and 
more  severe  than  ours.  It  will  be  necessary  that  these 
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cities,  these  public  institutions,  the  two  colleges  that  are 
involved  as  branches  of  the  University  of  Arizona,  shall  use 
this  summer  period  in  which  to  install  this  equipment  be¬ 
fore  the  students  come  back.  It  will  be  necessary  for  them 
to  put  this  gas  equipment  in  this  summer  in  the  public 
housing  authority  in  the  cities,  particularly  of  Flagstaff, 
at  great  expense.  It  must  be  done  this  summer,  because 
the  conversion  can’t  be  made. 

We  had  gone  ahead  on  the  supposition,  and  we  believe 
properly  so,  that  the  Secretary  had  granted  permits  for  the 
construction  of  this  line,  and  as  late  as  March  15  of  this 
year,  a  celebration  was  prepared  in  Flagstaff  to  turn  on 
the  natural  gas.  The  Governor  was  to  be  there  at  the  cele¬ 
bration. 

On  the  12th  of  March,  the  Secretary  of  the  Interior  sent 
his  telegram  to  the  El  Paso,  the  plaintiff  here,  be- 
28  cause  of  the  pressure  of  the  communities  and  the 
public  in  this  area,  that  El  Paso  could  turn  on  the 
gas  so  that  our  towns  could  use  it,  provided  El  Paso  would 
sign  the  stipulation  that  Mr.  Boyd  has  referred  to,  but  if 
they  wouldn’t  sign  it,  they  would  have  to  turn  the  gas  off 
again. 

Now  that  is  the  situation  that  we  have  been  in  ever  since. 
It  is  true  that  our  cities  will  only  take  6  percent  of  this  17 
million  cubic  feet  a  day,  it  is  a  pure  incident,  no  pipeline 
would  ever  have  been  built  to  serve  these  cities  because  pri¬ 
marily  the  gas  is  to  go  to  California,  and  yet  the  Power 
Commission,  under  the  section  that  was  read  to  Your 
Honor,  ordered  by  reason  of  public  convenience  and  neces¬ 
sity  the  extension  of  this  line  to  these  six  or  eight  cities 
whose  names  you  will  hear  in  these  proceedings. 

Our  permit  from  the  Southern  Union  Gas  Company,  for 
that  company,  was  gotten  by  reason  of  public  elections  in 
some  of  these  towns.  They  had  to  have  municipal  elections 
to  allow  this  public  utility  to  have  its  certificate  to  do  busi¬ 
ness  in  those  cities  and  make  distribution  of  gas.  That 
permit  expires  in  all  those  towns  on  January  1, 1952,  and  if 
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we  don’t  get  the  gas  turned  on,  we  can’t  get  the  instru¬ 
mentalities  in  the  houses  and  public  buildings.  If  we  don’t 
get  it  done  by  the  first- of  January,  1952,  our  permits  will 
expire  and  we  will  have  to  have  municipal  elections  all  over 
again  at  great  expense  and  difficulty  to  do  this. 

29  Now  it  appears  in  the  pleadings  that  they  say, 
“Well,  we  are  perfectly  willing  to  stipulate  with  the 

plaintiff  that  you  can  get  some  gas.  ’  ’  But  that,  in  the  face 
of  the  telegram  of  March  12, 1951,  is  simply  an  empty  ges¬ 
ture,  and  it  is  a  death-bed  repentance  on  the  part  of  the 
Secretary  because  we  didn’t  even  get  that  suggestion  until 
we  filed  this  suit  and  intervened  in  this.  And  we  say  there 
is  a  critical  emergency  in  behalf  of  the  public  out  in  Ari¬ 
zona  and  in  behalf  of  the  war  effort  as  it  goes  on  in  Cali¬ 
fornia. 

It  is  perfect  folly  to  say  that  this  El  Paso  Gas  Company 
can  serve  these  little  communities  and  not  go  ahead  to  the 
West  Coast.  Our  rates  are  fixed  by  the  Public  Utilities 
Commission.  El  Paso  cannot  furnish  us  gas  out  of  a  $40 
million  pipelien  investment,  and  we  only  use  6  percent  of  it, 
and  sell  it  to  us  at  a  rate  that  will  induce  or  make  appro¬ 
priate  a  conversion  from  oil  and  coal.  It  won’t  be  possible 
to  put  a  single  gas  burner  in. 

So  therefore  we  urge  upon  Your  Honor  that  this  is  really 
as  we  view  the  case,  it  is  a  pure  ministerial  act  that  is  now 
required  of  the  Secretary  of  the  Interior  to  hand  El  Paso 
a  piece  of  paper,  and  he  says  “I  won’t  hand  it  to  you  until 
you  hand  me  another  one  with  certain  conditions  in  it.” 

The  Court :  I  ought  to  know,  but  I  don’t  happen  to  know, 
has  the  Secretary  of  the  Interior,  as  an  individual,  changed 
since  the  beginning  of  this  construction?  Has  there 

30  been  any  change? 

Mr.  I^iteford;  No,  sir. 

The  Court:  I  presume  it  will  be  developed  during  the 
trial,  but  I  am  just  wondering  what,  if  the  situation  is  as 
you  have  described  it  and  I,  of  course,  assume  it  is,  I  am 
just  wondering  what  is  back  of  it,  what  it  means,  what  is 
the  interpretation  of  it? 
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Mr.  Whiteford:  I  would  like  to  know  it,  but  I  have  an 
opinion. 

The  Court:  I  see. 

Mr.  Whiteford;  And  that  opinion  I  would  put  in  this 
sense:  that  certain  preconceived  ideas  of  control  that  the 
Secretary  of  the  Interior  and  those  under  him  want  to  exer¬ 
cise  over  natural  gas  pipelines,  instead  of  letting  the  Power 
Commission  handle  it.  There  are  some  theories  of  theirs 
behind  it. 


31  Washington,  D.  C., 

June  14,  1951. 

34  PROCEEDINGS 

The  Court:  Proceed,  gentlemen. 

Mr.  Boyd:  Should  I  proceed  with  the  evidence,  if  Your 
Honor  please? 

Mr.  McKevitt:  No,  I  would  like  to  make  an  opening 
statement 

Opening  Statement  on  Behalf  op  the  Defendant. 

Mr.  McKevitt:  Your  Honor  please,  the  essential  question 
in  this  case  is  whether  the  Secretary  of  the  Interior,  having 
been  directed  to  require  that  any  pipeline  crossing  public 
lands  be  a  common  carrier,  has  the  power  to  effectively  en¬ 
force  that  requirement.  The  case  has  its  basis  in  Section  28 
of  the  Mineral  Leasing  Act  originally  passed  in  1920. 

(The  Court  sent  the  Marshal  for  his  secretary.) 

The  Court :  Proceed,  sir,  please. 

Mr.  McKevitt :  As  I  stated,  your  Honor,  the  case  has  its 
basis  in  Section  28  of  the  Mineral  Leasing  Act,  and  because 
of  its  importance  I  would  like  to  read  that. 

The  Court:  Just  take  your  own  time,  sir,  take  it  easy. 

Mr.  McKevitt;  All  right.  It  says  that  rights-of-way 
through  the  public  land,  including  the  forest  reserves  of  the 
United  States,  may  be  granted  by  the  Secretary  of  the  In- 
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terior  for  pipeline  purposes  for  the  transportation  of  oil  or 
natural  gas  to  any  applicant  possessing  the  qualifications 
provided  in  Section  181  of  this  title  to  the  extent  of  the 
ground  occupied  by  the  said  pipeline  and  25  feet  on 

35  each  side  of  the  same  under  such  regulations  and 
conditions  as  to  survey,  location,  application  and  use 

as  may  be  prescribed  by  the  Secretary  of  the  Interior  and 
upon  the  express  condition  that  such  pipeline  shall  be  con¬ 
structed,  operated  and  maintained  as  common  carriers. 

Later  on  in  the  same  section  it  states : 

“Provided  further  that  no  right-of-way  hereafter  be 
granted  over  said  lands  for  the  transportation  of  oil  or 
natural  gas  except  under  and  subject  to  the  provisions, 
limitations  and  conditions  of  this  section. 

Over  and  beyond  that.  Your  Honor,  in  Section  32  of  the 
Mineral  Leasing  Act,  it  states  that : 

“The  Secretary  of  the  Interior  is  authorized  to  prescribe 
necessary  and  proper  rules  and  regulations,  and  to  do  any 
and  all  things  necessary  to  carry  out  and  accomplish  the 
purpose  of  the  preceding  sections  of  the  Act.^’ 

Consequently,  that  means.  Your  Honor,  that  the  only 
authority  vested  in  any  government  official  to  grant  a  right- 
of-way  over  the  public  lands  for  a  pipeline  purpose  is  that 
vested  in  the  Secretary  of  the  Interior  in  this  Act,  and  Con¬ 
gress  has  quite  specifically  required  that  he  make  as  a 
condition  to  a  right-of-way  an  agreement  that  the  one  using 
it  will  act  as  a  common  carrier.  In  other  words,  it  is  a  quid 
for  the  quo,  the  owner  of  the  pipeline  gets  free  use  of 
public  lands,  but  in  return  for  that.  Congress  re- 

36  quired  that  he  agree  to  act  as  a  common  carrier. 

I  might  add  that  this  Mineral  Leasing  Act  was 
passed  in  1920,  amended  in  1935,  and  the  language  I  just 
read  is  from  the  amendment  of  1935.  However,  that  Min¬ 
eral  Leasing  Act  has  been  subsequently  amended  recently, 
3946  and  1948,  and  these  sections  have  not  been  changed. 
There  is  still  the  requirement  in  there  that  one  building  a 
pipeline  and  knowing  that  he  has  to  cross  public  lands 
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knows  that  he  will  have  to  act  as  a  common  carrier,  and  if 
he  proceeds  with  any  other  idea  in  mind,  asking  for  a 
certificate  of  necessity  from  the  Federal  Power  Commis¬ 
sion,  he  knows  nnless  he  wants  to  act  as  a  common  carrier, 
he  shouldn’t  start  out  to  build  the  line. 

Now  to  get  up  to  this  particular  case.  Your  Honor,  as 
you  will  note  on  the  map,  the  El  Paso,  the  plaintiff,  already 
has  constructed  two  lines  known  generally  as  the  Southern 
and  California.  They  run  from  the  Permian  Basin  in 
Texas  and  connect  with  the  California  connection. 

Now  in  connection  with  one  of  those  lines,  the  plaintiff 
had  an  application  for  a  right-of-way  pending;  it  had  al¬ 
ready  been  constructed  on  an  advance  permit,  but  his  right- 
of-way  question  was  before  the  Secretary.  In  connection 
with  that  application,  it  was  brought  to  the  Secretary’s 
attention  that  two  of  the  officers  of  this  company  in  testi¬ 
fying  before  the  Federal  Power  Commission  had  stated 
almost  categorically  that  they  would  not  run  their  lines  as 
a  common  carrier  unless  they  were  made  to  do  so  by 
37  an  act  of  Congress.  In  other  words,  that  although 
they  were  applying  for  a  pipeline  right-of-way  across 
public  lands,  they  had  no  intention  of  acting  as  a  common 
carrier.  Consequently,  the  Secretary  tried  to  devise  a  way 
to  make  this  requirement  something  more  than  mere  words, 
a  mere  statement  that  they  would  act  as  a  common  carrier. 
So  he  first  decided  that  the  best  way  to  make  it  effective 
would  be  in  addition  to  having  them  state  that  they  would 
act  as  a  common  carrier,  to  also  have  them  specifically 
agree  to  file  a  rate  schedule  with  the  Federal  Power  Com¬ 
mission. 

Along  that  line,  the  Secretary  wrote  to  the  Federal 
Power  Commission  and  stated  that  hereafter  he  would 
require  that  anyone  seeking  a  right-of-way  across  public 
lands  would  have  to  not  only  state  he  would  act  as  a  common 
carrier,  which  would  be  mere  words,  but  also  he  would 
have  to  file  this  rate  schedule. 

Thereafter,  officials  of  the  plaintiff  immediately  jumped, 
they  came  in  to  talk  about  that  and  to  state  that  in  their 
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opinion  tMs  common  carrier  requirement  would  apply  only 
to  government  lands  and  required  only  that  they  require 
such  oil  as  they  didn^t  want  to  purchase — 

The  Court:  How  is  that? 

Mr.  McKevitt:  That  their  common  carrier  obligation 
under  the  Act,  despite  the  broad  language  of  it,  they  said 
would  apply  only  to  requiring  them  to  carry  gas  produced 
from  government-owned  lands  and  then  only  such 

38  gas  as  they  might  themselves  refused  to  purchase.  In 
other  words,  they  said,  “If  we  agree  to  purchase  this 

gas  from  other  producers  in  the  field,  we  don’t  have  to 
allow  them  to  use  our  line  as  common  carrier.”  That  was 
their  interpretation  of  it,  a  very,  very  narrow  interpretation 
of  a  common  carrier  requirement. 

The  Court:  You  will  have  to  clarify  that  because  I 
don’t  understand  it.  They  said  that  who  couldn’t  have  the 
use  of  it  as  a  common  carrier? 

Mr.  McKevitt :  Well,  of  course,  the  people  who  are  inter¬ 
ested  as  common  carriers  are  the  other  people  who  are 
producing  gas  in  the  area,  or  all  people  who  are  producing 
gas  say  in  any  area  in  Texas  or  in  Colorado.  Now,  as  a 
common  carrier,  these  people  of  course  can  take  their  gas, 
transport  it  through  the  common  carrier  line,  and  sell  it 
in,  say,  California. 

The  Court:  I  see. 

Mr.  McKevitt:  But  this  plaintiff  could  say,  “No,  we 
don’t  feel  our  common  carrier  requirement  would  make  us 
let  anybody  put  the  gas  through  there.  We  say  it  is 
limited  to  these  two  by  these  narrow  qualifications :  One,  that 
it  only  applies  to  gas  produced  on  government-owned  land” 
which,  of  itself,  cuts  down  the  obligation  tremendously,  and 
secon^y,  they  said,  “It  only  refers  to  such  gas  as  we  might 
refuse  to  buy.”  In  other  words,  that  “we  will  buy  the  gas, 
then  we  don’t  have  to  take  it  as  a  common  carrier.” 

The  whole  point  being,  Your  Honor,  that  this  com- 

39  pany  has  not  wanted  to  be  a  common  carrier  and  has 
at  all  times  tried  to  cut  down  any  possibility  that  it 

will  ever  have  to  become  a  common  carrier. 
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Now  after  those  discussions,  Your  Honor,  there  was  a 
discussion  with  respect  to  the  construction  of  the  San  Juan 
line  which  at  this  point  hadn’t  even — I  don’t  think  there 
had  been  any  particular  construction  started,  and  they 
wanted  to — 

The  Court :  You  mean  there  hadn’t  been  any  construction 
started  at  all? 

Mr.  McKevitt:  I’d  say  that  there  hadn’t  been  any  con¬ 
struction  over  the  areas,  over  the  public  lands  areas,  there 
certainly  hadn’t  been  any  construction  there. 

The  Court:  All  right. 

Mr.  McKevitt:  And  in  connection  with  discussing  this 
letter  and  requirement  of  the  Secretary,  they  wanted  to  get 
a  little  different  requirement  for  the  San  Juan  line.  How¬ 
ever,  the  Secretary  wouldn’t  change,  and  a  letter  of  August 
18  was  written  which  in  effect  repeats  what  he  said  to  the 
Federal  Power  Commission,  in  other  words,  that  any  pipe¬ 
line  crossing  public  lands  in  the  future  would  have  to  agree 
not  only  to  be  a  common  carrier,  but  to  file  this  rate 
schedule,  which  at  that  time  was  thought  might  do  the  job 
of  making  them  actually  become  common  carriers. 

Thereafter,  I  think  perhaps  to  be  chronologically 
40  certain,  shortly  after  that  the  company  filed  appli¬ 
cations  on  certain  parts  of  the  San  Juan  line.  Now, 
as  to  two  or  three  of  them  up  near  the  New  Mexico  side, 
they  asked  for  advanced  permits  to  construct,  which  simply 
amounts  to  this :  When  you  are  applying  for  a  right-of-way 
to  the  man  in  the  field,  you  can,  if  you  want  to,  take  the 
chance  of  getting  advance  permits  to  construct  subject  to 
whatever  may  happen  thereafter;  in  fact  the  grant  may 
never  even  be  made,  you  may  have  to  pull  it  up,  but  they 
got  an  advance  permit  on  two  or  three  of  these  areas. 
However,  they  didn’t  ask  for  advance  permits  on  what  is 
today  the  crucial  area  in  this  lawsuit,  the  16-odd  miles 
over  on  the  Arizona  side  of  New  Mexico.  I  think  I  might 
point  that  out. 

In  other  words,  there  were  some  small  areas  of  public 
land  as  pointed  out  on  some  of  these  numbers  here,  and 
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with  respect  to  those,  they  asked  for  advance  permits.  With 
respect  to  this  one  down  here,  over  here,  there  was  no  ad¬ 
vance  permit  requested.  As  a  result,  of  course,  with  ad¬ 
vance  permits  they  could  go  ahead  and  construct,  and 
ultimately  two  of  these  in  which  they  had  advance  permits 
there  was  actual  right-of-way — 

The  Court:  Why  didn^t  they  ask  for  advance  permits  on 
this  last  line? 

Mr.  McKevitt:  I  don’t  know.  Your  Honor,  why  it  wasn’t 
requested,  and  as  I  will  show,  by  the  time  they  did  ask  for 
it  on  November  29,  the  situation  had  changed. 

41  The  Court:  November  when? 

Mr.  McKevitt ;  November  29, 1950,  they  did  ask  for 
advance  permits. 

The  Court:  What  had  changed? 

Mr.  McKevitt:  The  situation  as  I  wish  to  explain  now. 

After  the  August  18  letter  was  written,  some  of  these 
advance  permits  were  given  the  company  in  October  in  con¬ 
nection  with  one  of  its  other  lines;  this  Northern  Califor¬ 
nia  line  filed  this  rate  schedule  which  had  been  required  by 
the  Secretary  and  which  the  Secretary  thought  would  take 
care  of  the  situation,  and  in  this  rate  schedule,  once  more 
and  despite  the  understanding  of  the  Secretary’s  concept 
of  a  common  carrier,  they  agreed  only  to  take  gas  from 
government-owned  lands  and  again  only  to  take  gas  which 
they  had  refused  to  purchase,  an  entirely  unsatisfactory, 
almost  a  negation  of  the  common  carrier  requirement. 

Consequently,  at  that  point  it  became  quite  obvious  that 
mere  words  weren’t  going  to  do  the  job  as  far  as  making  a 
company  become  a  common  carrier  that  didn’t  want  to 
become  a  common  carrier.  Then  in  about  November,  the 
representatives  of  the  company  were  informally  advised 
that  rate  schedule  was  unsatisfactory,  and  thereafter  when 
they  did  apply  for  an  advance  permit  on  this  other  area,  it 
was  refused,  an  indication  that  these  people  were  not  going 
to  carry  out  the  requirement  as  the  Secretary  had  then 
framed  it.  Consequently,  in  January  of  1951,  the 

42  plaintiffs  were  then  officially  notified  that  this  rate 
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schedule  they  had  filed  on  the  other  line  was  entirely  un¬ 
satisfactory,  and  that  it  showed  that  as  long  as  they 
were  acting  that  way  they  were  not  complying  with  the 
conditions  of  these  permits  and  the  type  of  language  which 
originally  was  intended  to  go  in  the  permits. 

Thereafter,  the  matter  was  subject  to  quite  a  few  dis¬ 
cussions,  and  by  about  February  it  was  determined  that 
instead  of  trying  to  work  out  this  rate  schedule  satisfac¬ 
torily,  that  the  stipulation,  the  original  stipulation,  would 
be  enlarged.  Now,  the  original  stipulation,  originally  all 
these  people  had  to  file  was  a  statement  they  would  become 
a  common  carrier  as  required  by  the  Mineral  Leasing  Act, 
and  they  would  file  that  rate  schedule.  However,  in  March 
the  Secretary,  in  order  to  make  this  common  carrier  pro¬ 
vision  effective,  made  more  definite  requirements  in  con¬ 
nection  with  the  permits. 

Now  in  a  letter  on  March  22,  1951,  this  first  form  of 
stipulation  was  sent  to  the  plaintiff.  They  found  that  quite 
unsatisfactory,  and  came  in  for  numerous  discussions  be¬ 
tween  March  of  ’51  and  about  May,  during  which  time  the 
entire  form  of  the  stipulation  was  entirely  changed,  many 
of  the  conditions  were  taken  out,  some  added  and  changed, 
and  although  this  suit  was  filed  on  May  1, 1952,  at  that  time 
the  plaintiff  well  knew  that  the  stipulation  was  going  to  be 
changed.  In  fact,  the  stipnlations  attached  to  the 
43  complaint  in  this  case  have  nothing  to  do  with  it, 
because  on  May  29  the  stipulation  which  is  now 
required  by  the  Secretary  was  sent  to  these  plaintiffs, 
after  it  had  been  cleared  with  the  Federal  Power  Commis¬ 
sion,  and  incidentally,  that  stipulation  at  all  points,  the 
stipulation  has  never  been  applied  only  to  this  plaintiff, 
whenever  the  stipulation  was  made,  it  was  sent  out  to  the 
field  as  a  general  condition  to  be  required  of  any  applicant 
for  a  right-of-way  across  the  public  domain.  And  I  might 
add.  Your  Honor,  that  the  Federal  Power  Commission  has 
no  power  to  grant  rights-of-way  over  the  public  domain, 
and  as  I  read  the  Act,  they  have  no  power  in  connection 
with  requiring  it  to  be  common  carriers. 
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The  Court:  No  power  to  decide  that  they  should  be 
common  carriers  or  shall  not  be  common  carriers! 

Mr.  McKevitt:  They  can’t  require  them;  however,  they 
can  make  common  carrier  rates  upon  application  for  the 
transportation  of  gas.  As  I  read  it,  they  have  no  specific 
power  in  themselves  to  require  that  a  gas  line  itself  become 
a  common  carrier. 

The  Court:  I  thought  these  plaintiffs  didn’t  want  to  be 
a  carrier. 

Mr.  McKevitt:  They  don’t  want  to  be  a  carrier.  Your 
Honor,  but  in  order  to  cross  the  public  lands  they  have  to 
be  a  common  carrier. 

The  Court :  No,  but  wait  a  minute.  Is  it  your  view 
44  that  the  Federal  Power  Commission  has  no  right  to 
say  that  they  don’t  have  to  be  common  carriers — 
they  don’t  want  to  be  common  carriers — and  does  the 
Federal  Power  Commission  have  a  right  to  say  or  decide 
whether  or  not  they  should  be  common  carriers?  What 
do  you  say  about  that? 

Mr.  McKevitt:  No,  Your  Honor.  Take,  for  instance,  a 
line  that  did  not  cross  any  public  lands.  With  respect  to 
that  type  of  line  the  Federal  Power  Commission  could  not 
require  them  to  become  common  carriers. 

The  Court:  But  they  don’t  want  to  be  common  carriers, 
as  I  understand  it. 

Mr.  McKevitt:  I  understand — 

The  Court:  WTiat  is  the  point  you  are  making  now?  I 
don’t  understand  it.  You  say  the  Federal  Power  Commis¬ 
sion  has  no  power  to  require  them  to  be  common  carriers. 
Do  you  mean  to  say  the  Federal  Power  Commission  has  the 
power  to  say  they  don’t  need  to  be  common  carriers,  is 
that  what  you  mean? 

Mr.  McKevitt :  No ;  for  instance,  the  Federal  Power  Com¬ 
mission,  when  a  line  such  as  this  has  a  right-of-way  upon 
an  agreement  to  become  a  common  carrier,  then  the  Federal 
Power  Commission — ^which  itself  has  not  made  them  become 
a  common  carrier,  they  become  a  common  carrier  because 
they  crossed  public  lands,  under  this  other  section  of  the 
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Act, — then  the  Federal  Power  will  establish  their 
rates. 

45  The  Court :  What  you  mean  is,  that  it  is  your  view 
that  they  become  common  carriers  without  any  or¬ 
der  from  anybody,  is  that  what  you  mean? 

Mr.  McKevitt:  No,  Your  Honor,  they  become  common 
carriers  whenever  they  want  to  cross  public  lands,  as  I  say, 
the  quid  pro  quo. 

The  Court :  That  is  what  I  am  talking  about. 

Mr.  McKevitt :  That  is  right,  that  is  when  they  become 
common  carriers. 

The  Court :  Is  that  an  order  of  the  Secretary  of  Interior, 
or  anybody,  the  law  makes  them  common  carriers  as  soon 
as  they  cross  public  lands?  Is  that  what  you  say? 

Mr.  McKevitt:  They  can’t  cross  public  lands  without 
getting  the  right  from  the  Secretary.  This  Act,  as  you  may 
recall,  doesn’t  say  they  must  cross  public  lands;  it  simply 
says  the  Secretary  may  issue  a  permit;  now  if  they  come 
in  and  ask  for  this  permit  from  the  Secretary  and  get  it,  of 
course  then  the  condition  is  that  they  become  common 
carriers. 

The  Court :  That  is  my  understanding  of  what  you  say, 
but  as  I  understand  it,  your  position  is  that,  although  they 
were  required  to  become  common  carriers  automatically  by 
the  law  as  far  as  public  lands  are  concerned,  the  Secretary 
of  the  Interior  reached  the  conclusion  that  probably  they 
were  trying  to  evade  that  provision  of  the  law,  and  there¬ 
fore  he  made  it  specific.  Is  that  what  you  say? 

46  Mr.  McKevitt :  That  is  right.  Your  Honor,  that  is 
precisely  it. 

Your  Honor,  we  are  going  to  get  into  this  more  in  detail 
later,  but - 

The  Court :  I  am  only  trying  to  find  out  your  position, 
that  is  all,  sir,  your  point  of  view. 

Mr.  McKevitt:  That  is  right.  Now  the  essence  of  this 
complaint  here,  of  course,  is  that  the  Secretary,  despite  the 
fact  that  the  granting  of  this  is  discretionary,  and  despite 
the  fact  he  has  the  right  to  make  regulations,  the  essence  of 
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this  complaint  is  the  Secretary’s  action  here  is  being  ar¬ 
bitrary. 

The  Court:  Did  what? 

Mr.  McKevitt :  The  essence  of  this  complaint  is  the  Sec¬ 
retary ’s  action  is  arbitrary. 

The  Court:  As  I  understand  their  position,  it  is  that 
he  led  them  to  believe  that  they  didn’t  have  to  be  common 
carriers  and  allowed  them  to  spend  $40  million  or  there¬ 
abouts,  and  that  then  at  the  tail  end  of  the  proposition,  he 
decided  that  they  had  the  bull  by  the  tail,  that  they  couldn’t 
hold  on  and  they  couldn’t  let  go,  and  that  therefore  he  was 
in  a  position  to  act  arbitrarily  and  compelled  them  to 
comply.  Now  that  is  my  understanding  of  what  you  say. 
Is  that  right? 

Mr.  Grambling:  Correct,  sir. 

Mr.  McKevitt:  Well,  Your  Honor,  I  don’t  think 
47  that  he  stated — 

The  Court :  I  mean,  that  is  their  position.  I  don’t 
say  they  are  right.  Isn’t  that  their  position? 

Mr.  McKevitt:  Well,  I  don’t  think  it  is,  exactly,  because 
there  is  no  question  that  the  Secretary  in  the  August  18th 
letter  required  it  as  a  condition  of  a  right-of-way,  that  they 
agree  to  become  a  common  carrier.  Isn’t  that  correct? 

Mr.  Boyd:  If  Your  Honor  please,  our  position,  very 
briefly,  is  this :  that  we  have  always  been  willing  to  comply 
with  the  common  carrier  obligation  of  the  Mineral  Leasing 
Act,  whatever  it  may  be,  but  we  say  in  this  particular  case 
the  Federal  Power  Commission,  having  found  and  so  stated 
in  its  certificate,  that  it  was  not  in  the  public  interest  for 
us  to  operate  this  line  as  a  common  carrier,  we  cannot,  of 
course,  under  the  circumstances  of  this  particular  case  so 
agree  to  do. 

Moreover,  our  position  is  that  the  form  of  stipulation 
was  agreed  to  upon  which  the  Secretary  said  he  would 
issue  the  rights-of-way,  and  relying  upon  what  he  said  to 
us  in  that  regard,  we  made  an  outlay  of  some  $40  million, 
and  then  he  said  ‘‘I  am  going  to  change  the  rules  in  the 
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middle  of  the  game,  now  I  demand  additional  reqnirements 
of  yon.’’ 

The  Court :  I  call  it  the  bull  by  the  tail  Am  I  right  or 
wrong? 

Mr.  Boyd:  That  is  exactly  it,  if  the  Court  please. 

48  The  Court;  All  right. 

Mr.  McKevitt:  That  is  right.  Your  Honor,  the 
Secretary  required  that  they  become  common  carriers  and 
found  out  they  didn’t  want  to  become  common  carriers  and 
wouldn’t  become  one.  Therefore,  in  order  to  enforce  the 
act,  it  was  essential  that  he  make  a  more  detailed  require¬ 
ment,  and  I  just  want  to  refer  briefly  now  to  that  require¬ 
ment  which  I  say  they  claim  is  arbitrary. 

Now,  remembering  the  fact  that  by  law  they  are  required 
to  become  common  carriers,  what  the  Secretary  has  asked 
that  they  do  as  a  stipulation  is  simply  this :  that  whenever 
any  request  for  the  transportation  of  natural  gas  is  made 
and  there  is  unused  capacity  in  the  applicant’s  pipeline, 
then  the  applicant  agrees  to  file  with  the  regulatory  agency, 
which  would  be  the  Federal  Power  Commission,  for  author¬ 
ity  to  transport  the  gas.  Now  that  is  the  first  part,  it  re¬ 
fers  to  a  situation  where  there  is  sufficient  capacity  in  their 
line  which  is  already  constructed.  In  such  a  situation,  this 
El  Paso  Company  will  apply  to  the  Federal  Power  Com¬ 
mission  for  authority  to  use  that  additional  space,  or  just 
the  ordinary  common  carrier  pattern;  or  where  no  such 
authority  need  be  obtained  in  advance,  to  file  a  rate 
schedule. 

Now  the  second  part  of  it,  and  probably  the  one  which  we 
will  hear  more  in  this  case  from  the  plaintiff,  the  second 
part  goes  to  this  situation :  Where  there  is  no  actual 

49  unused  capacity  in  the  existing  pipeline  but  never¬ 
theless  you  have  shippers  who  wish  to  use  the  line, 

in  other  words,  the  common  carrier  user,  the  other  shipper, 
the  people  Congress  was  thinking  about  when  they  de¬ 
manded  these  lines  be  common  carrier,  then  in  that  situa¬ 
tion  the  Secretary  requires  that  this  El  Paso  will  file  an 
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application  again  with  the  Federal  Power  Commission  for 
authority  to  construct  additional  facilities  necessary  to 
carry  the  gas  of  the  additional  shipper.  However,  the  mat¬ 
ter  is  well  safeguarded  in  such  an  application.  This  stipu¬ 
lation  puts  the  burden  on  the  new  shipper  to  prove  that  he 
has  the  sales  and  the  contracts  which  would  justify  the  con¬ 
struction  of  this  new  line,  and  in  addition,  he  has  to  agree 
to  use  that  new  line  for  a  period  of  time  which  will  amortize 
the  investment. 

Now  right  there  I  would  say  is  the  most  reasonable  con¬ 
sideration,  it  puts  the  entire  burden  on  the  new  shipper  to 
show  this  new  line  is  necessary,  and  he  agrees  to  use  it. 
There  is  also  a  provision  in  there  that  if  they  can’t  get  the 
financing  as  required  by  the  Federal  Power  Commission, 
the  new  line  won’t  have  to  be  built,  and  all  in  all,  the  stipu¬ 
lation  of  May  29  is  an  entirely  reasonable  one. 

The  Court:  May  29  of  what  year? 

Mr.  McKevitt :  May  29  of  this  year,  ’51. 

Again  the  Secretary  is  faced  with  that  difficult  problem 
of  how  can  I  carry  out  this  provision  of  the  law  that 
50  these  men  have  to  be  common  carriers  when  I  know 
they  don’t  want  to ;  what  is  a  reasonable  way  to  make 
this  line  be  used  for  that  purpose,  to  protect  the  people 
Congress  was  intending  to  protect  here. 

So  I  might  add,  Your  Honor,  that  the  essence  of  the  case 
is  just  this :  The  Secretary  is  trying  to  enforce  the  Act  of 
Congress,  this  company  is  not  willing  to  pay  the  price  en¬ 
acted  by  Congress,  and  that  is  to  act  as  a  real  common  car¬ 
rier  on  these  lines  which  have  been  built  from  these  fields 
into  California. 

I  might  state.  Your  Honor,  there  has  been  some  mention 
of  the  various  offers  that  have  been  made  to  allow  this  line 
to  be  built,  pending  the  disposition  of  this  suit.  Now,  the 
interveners — see,  the  line  has  been  constructed  as  of  now 
to  this  point  (Elingman) — ^the  interveners  are  towns  right 
in  here  along  that  line  and  they  have  come  in  on  the  side  of 
the  plaintiff  objecting  that  the  Secretary  is  the  one  who  is 
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holding  up  this  service  to  their  town.  Our  position  is  the 
interveners  are  on  the  wrong  side  of  the  lawsuit,  it  isn’t  the 
Secretary  that  has  been  holding  this  up,  it  is  the  plaintiffs 
themselves  have  been  holding  up  the  construction  of  the 
completion  of  this  line.  Faced  with  an  act  of  Congress  that 
they  must  act  as  common  carriers,  they  are  simply  refusing 
to  do  it,  and  on  that  basis  the  interveners  have  been  left 
without  service.  But  let  that  go  as  to  whose  side  you 

51  think  is  causing  the  difficulty. 

This  we  have  agreed,  pending  the  suit,  the  line  can 
be  completely  used  as  far  as  constructed,  which  as  we  un¬ 
derstand  w’ould  permit  complete  service  to  the  interveners. 

Mr.  Boyd:  Who  has  agreed? 

Mr.  McKevitt:  We  have  offered. 

Mr.  Boyd;  With  limitations,  yes.  You  said  we  had 
agreed.  I  thought  you  were  conveying  the  notion  to  the 
Court - 

Mr.  McKevitt:  When  I  say  we  have  agreed,  I  mean  we 
have  offered,  pending  determination  of  this  suit,  that  this 
line  be  used,  allowing  the  interveners  to  get  their  gas.  Over 
and  above  that,  we  have  offered,  during  the  pendency  of 
this  suit - 

The  Court:  You  mean  you  offered  to  allow  them  to  do  it 
without  this  stipulation,  this  common  carrier  stipulation, 
pending  the  suit? 

Mr.  McKevitt:  As  far  as  the  constructed  line  is  con¬ 
cerned.  You  see.  Your  Honor,  as  a  matter  of  fact,  in  here 
these  two  rights-of-way  have  actually  been  granted,  there 
is  an  advance  permit  on  another  one  and  a  line  is  actually 
constructed  there,  so  that  pending  the  suit  there  won’t  be 
any  particular  question  raised.  The  question  comes  right 
here  (Kingman),  because  there  has  not  yet  been  either  ad¬ 
vance  permits  or  any  construction  on  that  area. 

Now,  over  and  above  that,  we  have  said  that  if  the 

52  plaintiff  will  sign  this  stipulation  now  and  agree  to 
operate  under  it  while  this  case  takes  its  course, 

which  may  take  two  years,  two  or  three  years  for  all  we 
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know,  we  will  not  advance  that  in  this  suit  as  mooting  the 
case  or  anything  like  that. 

The  Court:  Won’t  do  what? 

Mr.  McKevitt;  We  won’t  advance  it  as  a  situation,  as  an 
act  which  has  mooted  this  case.  In  other  words,  the  differ¬ 
ence  between  our  offers  and  theirs  is  we  simply  say,  “You 
go  ahead  and  sign  the  stipulation,  act  under  it  while  this  case 
is  working  through  the  courts,  then  in  that  way  we  at  least 
save  the  time  for  the  other  common  carrier  applicants  over 
here  who  under  our  stipulation  have  to  go  through  a  lot  of 
work  in  the  Federal  Power  Commission  for  two  or  three 
years,  even,  to  achieve  any  rights  under  our  stipulation.” 
Now,  they  won’t  accept  that. 

The  Court:  You  mean  some  other  common  carrier  wants 
to  go  through  there  ? 

Mr.  McKevitt:  Yes,  there  are  other  common  carriers, 
in  fact  a  lot  of  this  whole  situation  started  when  one  of  the 
other  shippers  here  was  objecting  to  the  Secretary  of  In¬ 
terior  that  El  Paso  was  not  willing  to  act  as  a  common  car¬ 
rier.  One  of  them  is  the  Interstate,  which  is  mentioned  in 
the  Federal  Power  Commission’s  report. 

Now  at  the  time  that  the  certificate  of  necessity  was 
granted  to  El  Paso,  the  Federal  Power  Commission 
53  had  before  it  an  application  by  this  other  shipper  to 
make  them  act  as  common  carrier  to  allocate  20  per¬ 
cent  of  their  line  to  Interstate,  and  the  Federal  Power  Com¬ 
mission  simply  found  at  that  point  Interstate  didn’t  have 
the  firm  commitments  or  agreements  that  would  necessitate 
any  allocation  to  them,  and  consequently,  they  made  no 
allocation  to  Interstate  and  left  to  the  Secretary  of  Interior 
the  matter  of  enforcing  this  common  carrier  requirement. 

Now  there  are  others  and,  of  course,  we  don’t  know  how 
many  others  may  show  up  in  the  next  six  months  who  want 
to  use  this  line  as  a  common  carrier. 

The  Court :  One  of  the  contentions  appears  to  be  that  the 
Act  of  1938,  by  implication,  repealed  certain  portions  of  the 
Act  of  1935,  and  as  to  that  contention,  you  contend  that  in 
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1946  and  1948,  the  1935  Act  was  amended,  leaving  the 
power,  which  you  contend  the  Secretary  of  the  Interior  has, 
in  the  Act,  and  that  there  is  nothing  in  the  contention  that 
the  Act  of  1938  repealed  by  implication  the  Act  of  1935.  Is 
that  one  of  the  things? 

Mr.  McKevitt:  That  is  one  of  my  arguments,  that  is, 
there  is  nothing  to  the  contention.  The  other  one,  of  course, 
is  that  the  two  aren’t  inconsistent.  The  Secretary  was 
given  certain  powers  under  the  Mineral  Leasing  Act,  and 
the  Federal  Power  Commission  was  given  certain  powers 
under  this  Act. 

The  Court:  Is  it  your  contention  that  they  don’t  over¬ 
lap? 

54  Mr.  McKevitt:  I  don’t  feel  that  they  overlap,  no. 

Your  Honor,  I  believe  that  is  about  aU.  I  think  you 
have  the  essence.  Of  course,  there  are  certain  legal  argu¬ 
ments  which  I  think  are  almost  inescapable,  the  first  being 
that  this  Act  makes  it  discretionary  with  the  Secretary  as  to 
whether  or  not  he  is  going  to  grant  the  right-of-way,  and 
any  number  of  cases  state  that  a  mandatory  injunction 
can’t  issue  to  make  the  Secretary  perform  a  discretionary 
act. 

The  Court :  Well,  I  know,  but  the  situation  could  arise — 
and  I  don’t  intimate  that  it  has  arisen  in  this  case  because 
I  know  nothing  about  it — ^but  a  situation  could  arise  where 
the  Secretary  of  the  Interior  had  allowed  the  plaintiff  to 
believe  that  he  would  get  certain  rights,  and  had  led  him  to 
continue  to  believe  it  until  the  last  16  miles  of  the  construc¬ 
tion  was  made,  and  that  therefore  his  action  was  arbitrary 
and  capricious,  and  therefore  void.  I  can  conceive  of  a 
situation  of  that  kind.  I  don’t  know  whether  it  is  in  this 
case  or  not,  but  I  can  conceive  of  it. 

Mr.  McKevitt:  Well,  Your  Honor,  it  isn’t,  definitely,  in 
this  case  because  for  one  thing  the  August  18  letter  said 
nothing  more  than  what  was  applicable  to  everybody,  that 
is,  that  the  Secretary  from  now  on  in  was  going  to  require 
something  more  than  a  simple  statement  of  the  act  of  a  com- 
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mon  carrier;  it  was  going  to  require  on  applications  that 
they  file  this  rate  schedule,  and  the  very  same  day 

55  the  letter  of  August  18  was  written  to  El  Paso — 
they  happened  to  be  interested — the  Director  of  the 

Bureau  of  Land  Management  sent  that  out  as  general  in¬ 
structions  to  all  field  officers  in  the  future,  that  is,  the  type 
to  be  required.  Certainly  at  that  point  there  couldn^t  have 
been  a  permit  granted,  it  was  simply  a  statement  of  posi¬ 
tion,  it  was  going  to  be  required,  because  they  didn^t  even 
know  at  that  point,  the  Secretary  certainly  didn’t,  as  to 
just  where  this  line  was  going  to  go.  It  didn’t  mean  by 
writing  that  letter  he  found  for  other  reasons,  government 
consideration,  after  they  had  filed  a  map  showing  where 
they  were  going  to  go,  there  was  some  other  reason  why 
this  line  shouldn’t  be  granted,  that  he  was  bound  to  grant 
them  a  pipeline  at  alL  So  that  letter  can  never  be  con¬ 
strued  in  any  way  as  a  grant  of  an  actual  permit,  because 
under  the  regulations  of  the  Secretary  these  various  things 
had  to  be  filed,  the  map  and  so  forth,  before  you  could  issue 
one. 

Actually,  all  it  amounts  to  is  they  had  a  general  idea  of 
the  type  and  as  of  that  time  it  was  an  idea  he  was  going  to 
require  a  little  bit  more,  that  he  was  trying  to  get  some 
effective  form  to  make  this  common  carrier  requirement 
mean  something,  and  even  after  he  wrote  that  letter  on  Au¬ 
gust  18,  he  found  out  that  this  very  plaintiff  had  no  inten¬ 
tion  of  acting  as  a  common  carrier,  so  then  he  came  up  to 
what  we  have  now,  the  difference  between  more  de- 

56  tailed  form  stipulation,  which  he  stiU  hopes  will  effec¬ 
tuate  the  common  carrier  situation.  Only  time  will 

tell,  I  guess,  as  to  whether  even  this  will  do  it. 

Mr.  Grambling:  Your  Honor,  may  I  make  one  statement, 
just  an  important  point  that  counsel  has  made. 

I  think  it  is  hardly  within  the  records  and  hardly  a  fair 
statement  to  say  that  that  letter  of  August  18th  was  a  gen¬ 
eral  letter  going  to  all  concerned.  The  letter  of  August  18, 
which  was  directed  to  the  El  Paso  Natural  Gas  Company, 
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provided  specifically  the  terms  of  the  stipulation  that  the  El 
I'aso  Natural  Gas  Company  would  be  required  to  sign.  It 
first  provided  that  upon  the  signing  of  that  letter,  every 
foot  of  government  right-of-way  required  to  construct  this 
line,  the  San  Juan  Basin  line,  with  which  they  were  thor¬ 
oughly  familiar  from  its  beginning  to  its  end,  would  be 
granted  without  the  execution  of  any  further  or  additional 
stipulations. 

Now,  if  there  could  be  a  more  binding  statement  than 
that,  it  cannot  be  that  they  can  brush  off  this  letter  of 
August  18  with  a  statement  that  it  applied  to  all  the  indus¬ 
try.  The  letter  of  August  18  was  directed  to  the  El  Paso 
Natural  Gas  Company.  It  set  out  in  verbatim  the  exact 
terms  of  the  stipulation  and  said  if  we  will  sign  that  stipu¬ 
lation,  the  government  will  grant  you  all  the  right-of-way 
you  need  to  complete  your  right-of-way,  and  they  said  it  at 
a  time  when  they  knew  exatly  how  much  right-of-way  would 
be  required. 

57  Now  that  is  what  we  are  confronting  in  this  law¬ 
suit,  and,  as  Your  Honor  said,  they  have  got  us  with 
a  bull  by  the  tail  and  they  think  they  can  shake  us  off. 

Mr.  McKevitt:  Your  Honor,  there  is  one  more  thing  I 
want  to  point  out,  a  factual  thing  that  may  come  up  later. 
I  think  it  is  something  to  have  in  mind  now. 

As  a  practical  matter,  most  of  this  line  as  it  starts  here, 
it  runs  through  an  Indian  Eeservation.  This  is  the  Navajos, 
and  it  runs  through  New  Mexico  there,  through  into  Ari¬ 
zona.  Now  at  this  point  it  comes  out  and  crosses  some  pub¬ 
lic  lands,  and  at  this  point  I  direct  your  attention  that  this 
is  what  is  known  as  national  forest  lands.  Now,  the  dis¬ 
tinction  of  national  forest  lands  is  that  it  is  public  lands 
which  has  been  withdrawn  for  national  forest  purposes,  and 
when  it  has  been  withdrawn  it  becomes  the  Forest  Service, 
and  of  course,  is  under  the  Department  of  Agriculture. 

However,  you  will  note  that  this  Act  of  Congress,  Sec¬ 
tion  28  of  the  1920  Act,  specifically  states  if  anybody  wants 
a  right-of-way  across  forest  reserve  lands  for  a  pipeline, 
they  have  to  get  it  from  the  Secretary  of  the  Interior,  too. 
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Now,  just  as  a  matter  of  detail,  in  this  case  the  plaintiff 
has  a  permit,  a  revokable  permit,  I  believe,  from  tihe  For¬ 
est  Service  crossing  this  Forest  Service  land,  hut  at  no 
time  has  it  ever  applied  to  .the  Secretary  at  all  for  a  right- 
of-way  across  this  area  where  the  line  has  already  been 
constructed. 

58  I  don’t  know  how  important  it  will  be  later,  but  it 
is  a  factual  detail,  there  is  a  certain  amount  of  this 

forest  reserve  land  involved  in  this  line. 

Mr.  Boyd:  In  regard  to  the  last  point.  Your  Honor 
please,  the  section  on  regulations  authorizes  the  Depart¬ 
ment  of  Agriculture  to  issue  permits  across  the  national 
forest  lands.  We  have  applied  to  the  Secretary  of  Agri¬ 
culture;  they  have  been  granted.  We  haven’t  built  a  foot 
of  line  without  a  permit  so  to  do,  and  in  that  regard,  if  the 
Court  please,  we  filed  exactly  the  same  stipulation  with  the 
Department  of  Agriculture  which  the  Secretary  demanded 
of  us  originally  and  which  we  have  filed  with  the  Secretary, 
and  which  we  are  willing  to  file  now  and  have  filed. 

I  might  say,  if  the  Court  please,  we  are  in  sharp  disagree¬ 
ment  with  Mr.  McKevitt,  both  as  to  the  facts  and  as  to  his 
legal  contentions.  I  thiTik  they  can  be  best  clarified  by  pro¬ 
ceeding  with  the  evidence,  and  we  are  prepared  to  go  ahead, 
if  the  Court  please. 

59  Mr.  Elayser,  will  you  take  the  stand,  please  f 

Thereupon  Paul  Kayser  was  called  as  a  witness  on 
behalf  of  the  plaintiff  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

By  Mr.  Boyd : 

Q.  Mr.  Elayser,  will  you  state  your  full  name,  please  t 
A.  PaulBIayser. 

Q.  Where  do  you  reside?  A.  I  reside  in  Houston,  Texas. 

Q.  You  are  president,  are  you  not,  of  the  El  Paso  Natural 
Gas  Company,  plaintiff  in  this  case?  A.  Yes,  sir,  and  have 
been  since  its  organization  in  1928. 
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Q.  It  was  organized,  was  it,  in  1928  pursuant  to  the  laws 
of  the  State  of  Delaware?  A.  That  is  right. 

Q.  Mr.  Kayser,  are  you  also  president  of  the  Indepen¬ 
dent  Natural  Gas  Association?  A.  Yes,  I  was  elected  presi¬ 
dent  for  this  year.  We  try  to  rotate  the  presidents  each 
year;  I  was  elected  this  past  year. 

Q.  Have  you  also  been  appointed  by  the  Secretary  of 
Interior,  the  defendant  in  this  case,  a  member  of 

60  the  Industry  Advisory  Committee  dealing  with  the 
national  defense  effort?  A.  Yes,  sir,  along  with  the 

chief  executives  of  practically  all  of  the  gas  lines,  pipe¬ 
lines  and  distribution  companies  in  the  United  States ;  that 
industry  conunittee  is  made  up  of  practically  all  of  them 
and  I  happen  to  be  on  it  by  reason  of  being  president  of 
the  El  Paso  Company. 

Q.  Now,  Mr.  Kayser,  directing  your  attention  to  the  San 
Juan  Basin  Pipeline,  did  the  plaintiff  engage  in  proceed¬ 
ings  before  the  Federal  Power  Commission  looking  toward 
the  issuance  to  it  of  a  certificate  authorizing  the  construc¬ 
tion  of  the  line  which  has  been  referred  to  here  as  the  San 
Juan  Basin  Pipeline?  A.  Yes,  sir. 

Q.  Does  this  map  accurately  portray  the  line  with  respect 
to  its  geography,  for  which  you  sought  a  certificate  from 
the  Federal  Power  Commission?  A.  Yes,  sir,  it  is  a  copy 
of  the  identical  map  that  we  filed  with  the  Federal  Power 
Commission  and  we  sketched  in  just  like  it  is  shown  there, 
with  some  slight  variation,  because  as  the  surveys  were 
made,  the  position  of  the  line  was  slightly  changed;  but 
that  same  map,  showing  our  southern  lines  leading  from 
what  is  known  as  the  Permain  Basin  over  in  west  Texas 
and  in  southern  New  Mexico.  That  map  was  presented 
to  the  Federal  Power  Commission  as  the  basis  of  all  the 
discussions  for  the  granting  of  that  certificate. 

61  Q.  Your  southern  lines  are  the  lines  shown  here  to 
which  I  am  now  referring?  A.  Yes,  sir,  a  26-inch 

line  all  the  way  to  serve  southern  California  and  a  30-inch 
line  aH  the  way  to  the  part  near  Needles  to  serve  northern 
California. 


Q.  But  the  project,  which  was  the  subject  of  examination 
by  the  Federal  Power  Commission  in  connection  with  the 
San  Juan  Basin  Line,  is  this  line  to  which  I  am  now  point¬ 
ing,  is  that  correct?  A.  Yes,  sir,  that  is  the  24-inch  line 
leading  from  the  producing  area  in  northwestern  New 
Mexico  and  southwestern  Colorado,  that  is  what  is  known 
as  the  San  Juan  Basin  which  is  a  producing  area  in  that 
area.  It  is  a  24-inch  line  leading  from  that  producing  area 
to  connect  with  the  Pacific  Gas  &  Electric  Company’s  line 
at  the  Colorado  River  for  the  service  principally  of  northern 
California. 

Q.  Do  you  recall  approximately  how  long  the  main  line 
was  to  be,  Mr.  Elayser?  A.  Yes,  it  is  right  at  450  miles, 
I  believe  it  is  exactly  451  miles. 

Q.  In  addition  to  that,  there  were  to  be  certain  branch 
and  gathering  lines,  were  there?  A.  Yes,  there  are  other 
branch  lines,  part  of  which  are  gathering  lines  to  go  to 
various  fields  and  part  of  which  are  to  serve  the 
62  towns  in  northern  Arizona.  They  are  branch  lines, 
all  of  which  aggregate  roughly  170  miles ;  some  GOO- 
odd  miles  of  total  lines. 

Q.  In  general,  your  gathering  lines  are  up  here  where 
I  am  pointing,  where  there  are  gas  deposits?  A.  In  the 
producing  area. 

Q.  The  TTiftiTi  line  of  450  miles  was  to  run  down  here  and 
to  connect  at  the  point  I  am  now  pointing  to,  the  line  al¬ 
ready  constructed  by  the  Pacific  Gas  &  Electric  Company? 
Ai  No,  it  connects  into  our  line  in  Arizona,  we  had  a  SO-inch 
line  that  leads  over  the  river.  It  is  only  17  miles  from  that 
junction  to  the  river,  that  line  belongs  to  us;  all  lines  in 
Arizona  belong  to  us.  We  connect  in  at  the  so-called  middle 
of  the  stream  with  the  Pacific  Gas  &  Electric  Company, 
which  is  the  California  border,  their  fine  comes  to  that 
point  and  they  take  it  from  there  on  up  to  the  bay  region 
of  San  Francisco. 

Q.  What  was  to  be  the  capacity  of  this  line,  Mr.  Kayser  ? 
A.  The  capacity  is  a  24-inch  line  and  the  ultimate  capa- 
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city  of  a  24-inch  line  is  in  the  range  of  250  to  260  million 
cubic  feet  of  gas  on  an  economic  basis  without  the  con¬ 
struction  of  any  additional  loop  or  duplicate  line.  How¬ 
ever,  the  demand  in  California  at  the  time  we  projected  the 
line  was  only  150  million  cubic  feet  from  this  source,  and 
the  demand  for  the  little  towns  in  Arizona  was  in 

63  the  range  of  17  million,  so  we  applied  for  and  ob¬ 
tained  from  the  Federal  Power  Commission  a  cer¬ 
tificate  of  convenience  and  necessity  to  serve  through  this 
line  only  167  million  cubic  feet  of  gas  a  day,  150  million  for 
California  and  17  million  for  the  little  towns. 

Q.  These  little  towns  you  refer  to  are  towns  that  will 
be  served  by  the  branch  line  off  the  main  line  in  Arizona? 
A.  That  is  correct,  the  branch  line  is  already  constructed 
and  there  are  some  six  little  towns.  Flagstaff,  Prescott, 
■Williams,  and  so  forth. 

Q.  Out  of  the  total  capacity  of  167  million  cubic  feet  of 
gas  a  day,  17  million  of  that  is  to  go  to  these  communities 
in  Arizona?  A.  Yes,  17  maximum,  the  average  daily  quan¬ 
tity  is  in  the  range  of  7  or  8  million,  because  they  do  not 
take  the  same  quantity  of  gas  on  the  same  load  factor  as 
California.  However,  the  California  load  factor  is  91  per¬ 
cent,  so  the  great  vast  hulk  of  the  gas  is  transported  to 
California. 

Mr.  Boyd:  At  this  point,  if  the  Court  please,  I  offer 
in  evidence  the  map  which  I  will  ask  to  be  considered  as 
Exhibit  1-A,  and  the  legend  which  is  attached  to  it,  which 
I  will  ask  the  Court  to  consider  as  Exhibit  1-B.  I  might  say 
that  counsel  have  agreed  that  it  may  he  so  admitted  and 
I  think  the  map  is  largely  self-explanatory.  The  line  that 
is  in  controversy  here  is  the  one  shown  here  in  black 
and  by  virtue  of  a  legend  put  here,  the  broken  red 

64  line  is  explained  here  to  represent  the  unconstructed 
portion  of  the  San  Juan  Basin  line.  Just  to  point 

out  the  small  area  that  that  is,  on  the  main  line  it  is  the 
point  to  which  I  am  now  directing  Your  Honor’s  atten¬ 
tion,  which  is  a  total  of  32  miles,  16  of  which  is  represented 
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alternate  sections  of  Govemment-owned  lands,  then 
there  is  a  very  small  area  shown  up  here  in  the  San  Juan 
Basin  area,  if  the  Court  please. 

The  legend  indicates  the  dates  upon  which  we  made  appli¬ 
cations  for  permission  to  cross  the  different  types  of  lands. 
As  has  been  disclosed  to  Your  Honor,  some  of  this  pipe¬ 
line  went  across  Indian  lands  and  we  got  rights-of-way 
from  them,  some  across  national  forest  lands  and  pursuant 
to  a  regulation  issued  by  the  defendant  authorizing  the 
Department  of  Agriculture  to  issue  permits  across  the  na¬ 
tional  forest  lands,  we  applied  to  the  Department  of  Agri¬ 
culture  for  those  permits,  signing  the  stipulation  which  the 
Secretary  had  said  would  suffice,  and  those  i)ermits  were 
issued  to  us  and  the  line  has  been  completed  with  fnH 
authorization  from  all  people  who  have  control  over  the 
lands  involved. 

Mr.  McKevitt:  I  object  to  that  statement.  Your  Honor, 
to  which  counsel  testified. 

Mr.  Boyd :  I  think  the  map  explains  that,  if  Your  Honor 
please,  whidi  they  have  agreed  may  be  admitted  into  evi¬ 
dence.  " 

(Map  was  marked  Plaintiff’s  Exhibit  No.  1-A,  and  legend 
attached  thereto  was  marked  Plaintiff’s  Exhibit  No.  1-B, 
and  received  in  evidence.) 

65  By  Mr.  Boyd: 

Q.  Now,  Mr.  Kayser,  during  the  proceedings  before  tte 
Federal  Power  Commission,  looking  toward  the  issuance  of 
a  certificate  to  you  for  the  erection  of  this  line,  did  the 
Interstate  Gas  Company  intervene,  seeking  that  you  be 
required  to  assume  certain  common  carrier  obligations  t 
A.  Yes,  they  did. 

Q.  And  was  that  intervention  on  behalf  of  Interstate 
considered  by  and  dealt  with  by  the  Commission?  A.  Yes, 
it  was  part  of  the  proceeding,  after  we  had  put  on  our 
evidence  and  the  Pacific  Gas  &  Electric  had  put  on  thmr 
evidence,  attempting  to  show  the  public  convenience  and 
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necessity  which,  of  course,  was  the  issue  in  the  case,  then 
the  intervenors  were  assigned  a  time  and  they  put  on  their 
evidence  and  the  same  was  true  in  the  argument  of  the 
case  before  the  Commission. 

Q.  And  did  the  defendant  in  this  case,  the  Secretary  of 
Interior,  inject  himself  into  those  proceedings  by  addres¬ 
sing  a  letter  to  the  Chairman  of  the  Federal  Power  Com¬ 
mission — 

Mr.  McKevitt:  I  object  to  that  as  a  conclusion,  Your 
Honor.  The  letter  speaks  for  itself. 

Mr.  Boyd:  It  is  a  fact.  Your  Honor. 

The  Court:  Well,  counsel  for  the  plaintiff  hasn’t  under¬ 
taken  yet  to  disclose  the  terms  of  the  letter.  Of  course, 
the  letter  will  have  to  be  produced,  unless  he  can  show  that 
somebody  burned  it  up. 

66  Mr.  Boyd :  We  will  produce  it,  Your  Honor,  I  am 
leading  up  to  that. 

The  Court :  All  right,  sir. 

The  Witness:  Yes,  the  letter  was  filed  as  part  of  the 
proceedings,  from  the  Secretary,  stating  his  position  in  re¬ 
spect  to  the  common  carrier  requirements. 

Mr.  Boyd:  If  the  Court  please,  at  this  time  I  offer  in 
evidence  the  letter  with  the  memorandum  attached,  which  I 
have  marked  as  plaintiff’s  Exhibit  2- A  and  2-B,  and  Your 
Honor  will  observe  from  the  pre-trial  order  that  the  gen¬ 
uineness  of  these  documents  is  conceded  and  by  agreement 
we  are  permitted  to  use  copies  wherever  the  originals  might 
otherwise  have  been  used. 

The  Court:  Is  that  March? 

Mr.  Boyd:  It  is  June  16,  1950,  Your  Honor  please.  I 
offer  these  in  evidence. 

Mr.  McKevitt:  No  objection. 

(Letter  dated  June  16,  1950,  to  Hon.  Mon  C.  Wallgren 
from  the  Secretary  of  the  Interior  was  marked  Plaintiff’s 
Exhibit  No.  2-A  and  received  in  evidence.) 

(Memorandum  attached  to  Exhibit  No.  2-A  was  marked 
Plaintiff’s  Exhibit  No.  2-B  and  received  in  evidence.) 
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Mr.  Boyd:  ’With  the  Courtis  permission,  I  would  like  to 
read  them  now. 

67  The  Court:  I  would  rather  read  them  myself,  I 
get  more  out  of  them. 

Mr.  Boyd:  Very  well.  Would  Your  Honor  like  to  read 
them  now? 

The  Court:  Yes. 

(Plaiutiff^s  Exhibits  Nos.  2-A  and  2-B  were  handed  to 
the  Court.) 

The  Court :  Now,  does  this  memorandum  accompany  the 
letter? 

Mr.  Boyd:  Yes,  sir,  the  letter  refers  to  it,  Your  Honor 
please,  and  it  did  so  accompany  the  letter.  It  is  a  letter 
memorandum  prepared  in  the  Office  of  the  Secretary. 

The  Court:  I  notice  this  memorandum  states,  referring 
to  the  Act  of  June  21, 1938 : 

“Following  this  enactment,  the  Department  took  the 
view  that  the  primary  jurisdiction  to  enforce  the  common 
carrier  provision  had  been  transferred  thereby  to  the  Fed¬ 
eral  Power  Commission.** 

It  speaks  of  the  primary  jurisdiction,  what  does  that  mean? 

Mr.  Boyd:  I  think  the  Secretary  will  have  to  explain 
that,  if  Your  Honor  please. 

The  Court:  All  right. 

Mr.  McKevitt :  I  think  that  will  show,  Your  Honor,  for 
instance,  in  the  stipulation  which  we  are  requiring  now,  all 
the  rates  are  made  by  the  Federal  Power  Commis- 

68  sion,  all  the  details  are  carried  out  by  the  Federal 
Power  Commission  under  the  stipulation  we  are 

working  under  right  now. 

The  Court:  Primary  jurisdiction  might  mean  the  same 
jurisdiction  that  the  court  has,  which  is  subject  to  appeal. 
I  don*t  know  whether  that  is  what  it  means  or  not. 

Mr.  McKevitt:  No,  it  wasn*t  in  that  sense.  Your  Honor. 
The  Court:  What  does  it  mean? 

Mr.  McKevitt:  Just  simply  that  your  basic — ^well,  such 
as  over  rates,  where  most  of  your  detailed  arguments  are 
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going  to  come,  would  be  in  the  Federal  Power  Commission. 
For  instance,  yon  see,  before  this  time,  the  Secretary  him¬ 
self,  in  order  to  carry  ont  this  common  carrier  provision, 
would  have  to  go  into  all  those  details  and  there  are  a  lot 
of  them,  as  to  rate  schedules  and  the  type  of  tariffs  to  be 
filed. 

The  Court:  Now,  in  the  letter,  the  third  paragraph,  the 
statement  was  made : 

“We  propose  that  in  connection  with  any  oil  and  gas 
pipe  line  right-of-way  grant  issued  hereafter,  the  applicant 
will  be  required  to  file  the  following  stipulation.  . 

That  is,  the  stipulation  is  to  be  a  common  carrier,  but  it 
appears  on  the  face  of  the  letter  to  be  simply  a  suggestion 
made  by  the  Secretary  of  the  Interior  to  the  Federal  Power 
Commission. 

Mr.  McKevitt :  It  seems  to  me,  it  is  a  matter  of  in- 
69  formation  he  is  telling  the  Federal  Power  Commis¬ 
sion  what  he  is  going  to  require,  it  doesn’t  say  much 
more  than  that. 

The  Court:  All  right 

By  Mr.  Boyd: 

Q.  Now,  Mr.  Kayser,  with  respect  to  the  statement  in 
the  Secretary’s  letter  that  he  proposes  to  exact  from  any¬ 
one  seeking  a  right-of-way,  an  agreement  in  the  terms  set 
out  in  his  letter,  is  that  form  acceptable  to  the  plaintiff  in 
this  case?  A.  Yes,  sir,  the  situation  prior  to  that  letter 
was  that  we  simply  filed  a  stipulation  when  we  got  a  right- 
of-way,  in  the  exact  language  of  the  Mineral  Leasing  Act 
which  does  not  say  anything  about  filing  the  tariff  with 
anybody.  But  when  we  saw  this  letter,  we  saw  of  course 
that  there  was  an  additional  requirement  that  we  would 
file  a  tariff. 

The  Court:  Requirement  or  suggestion,  because  the 
position  of  the  plaintiff  is,  as  I  understand  it,  that  the  ulti¬ 
mate  decision  is  with  the  Federal  Power  Commission. 

Mr.  Boyd :  That  is  correct,  sir. 
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The  Witness:  Yes,  but  in  order,  as  a  practical  matter 
with  us  to  get  a  right-of-way — 

The  Court:  To  keep  everybody  sweet,  you  mean? 

The  Witness :  I  wouldn ’t  want  to  go  that  far. 

The  Court:  Go  ahead. 

The  Witness :  But  in  order  to  get  a  right-of-way, 

70  we  had  to  file  a  stipulation,  we  had  been  filing  one 
which  was  in  the  language  of  the  statute.  Now,  the 

Secretary  in  effect  is  announcing  to  us,  as  well  as  to  the 
Commission,  and  that  is  the  way  we  took  it,  that  if  you 
get  any  more  rights-of-way,  you  are  going  to  have  to  sign 
this  stipulation  which  says  that  you  will  file  a  tariff  cover¬ 
ing  common  carriage  with  the  Federal  Power  Commission. 
Now,  we  gave  it  a  great  deal  of  careful  consideration  and 
we  decided  that  that  was  something  that  we  were  willing  to 
do.  We  were  willing  to,  and  considered  that  the  statute 
of  the  Natural  Gas  Act  placed  the  jurisdiction  there,  and 
we  were  willing  to  submit,  of  course,  to  the  Federal  Power 
Commission  whatever  jurisdiction  there  was  and  whatever 
obligations  there  were  in  respect  to  common  carriers  and 
we  therefore, — that  stipulation  was  satisfactory,  except  in 
certain  small  particulars.  For  instance,  it  says  we  would 
be  required  to  file  a  stipulation  that  covered  the  carriage 
of  oil  and  gas.  Well,  we  do  not  carry  oil,  so  it  had  to  be 
clarified  to  that  extent. 

The  Court :  Is  it  your  statement  you  signed  a  stipulation 
agreeing  to  act  as  a  common  carrier  in  accordance  with  that 
suggestion? 

The  Witness:  We  followed  that  stipulation  exactly,  ex¬ 
cept  with  some  very  minor  verbiage  changes,  we  did  file  it 
with  all  of  our  applications  for  right-of-way. 

The  Court:  Well,  then,  what  is  this?  Maybe  I 

71  don’t  understand  it,  and  probably  I  don’t  As  I 
understand  it,  the  main  controversy  between  the 

parties  to  this  suit  is  whether  or  not  you  are  required  to 
act  as  a  common  carrier. 

Mr.  Boyd:  No,  Your  Honor,  whether  or  not  we  are  re¬ 
quired  to  sign  this  stipulation  which  the  Secretary  now 
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demands  of  ns,  in  which  stipulation  he  usurps  to  himself 
two  powers  which  we  say  are  beyond  his  statutory  authori¬ 
zation  so  to  do.  We  are  entirely  willing  to  and  have  already 
signed  stipulations  agreeing  to  abide  by  the  terms  of  the 
Mineral  Leasing  Act,  and  I  assure  you,  Your  Honor,  that 
we  will  so  abide  by  the  terms  of  the  Mineral  Leasing  Act. 
We  have  agreed  in  this  very  case  that  if  we  can  go  ahead 
and  complete  our  line,  we  will  sign  such  stipulation,  at 
the  termination  of  the  litigation,  as  this  Court  holds  to  be 
within  the  power  of  the  Secretary  to  impose  upon  us.  But 
we  cannot  sign  a  stipulation  that  the  Secretary  has  now 
demanded  of  us  in  which  he  assumes  to  himself  the  power 
to  regulate  rates  which  we  say  by  statute  is  reposed  in  the 
Federal  Power  Commission,  and  we  cannot  agree  to  build 
additional  lines  or  enlarge  our  facilities,  which  we  say  is 
not  an  obligation  of  a  common  carrier,  as  we  will  establish 
by  overwhelming  authority,  and  that  we  cannot  do  or  we 
cannot  recognize  such  a  power  in  the  Secretary  to  require 
us  to  build  additional  facilities  when  Congress,  in  dealing 
with  the  Federal  Power  Commission  and  establishing  an 
agency  with  plenary  power,  specifically  denied  that 
72  power  to  the  Federal  Power  Commission. 

The  Court :  I  only  want  to  understand  it.  Let  me 
have  that  letter  again,  please. 

Mr.  Boyd:  Yes,  sir. 

The  Court;  Now,  this  statement,  which  from  the  stand¬ 
point  of  the  plaintiff  is  a  suggestion,  and  from  the  stand- 
'  point  of  the  defendant  is  something  which  the  Secretary 
of  the  Interior  had  a  right  to  require,  reads : 

‘‘The  applicant  agrees  to  operate  the  pipeline  as  a  com¬ 
mon  carrier  and,  within  thirty  days  after  the  request  of  the 
Secretary  of  the  Interior,  to  file  a  rate  schedule  and  tariff 
for  the  transportation  of  oil  or  gas  as  a  common  carrier 
with  any  regulatory  agency  the  Secretary  may  prescribe.” 

Now,  the  witness  has  testified  that  that  was  agreed  to, 
with  some  minor  changes  which  didn’t  alter  the  force  of 
that  paragraph  at  all.  Now,  as  far  as  the  Court  knows. 
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with  its  present  information,  that  is  an  agreement ;  that  is, 
it  is  a  statement  on  the  part  of  the  witness  that  they  agreed 
to  that  stipulation  and  executed  a  document  concerning  that 
agreement.  Now,  am  I  wrong  about  that? 

Mr.  Boyd:  Your  Honor  is  right  about  that,  if  the  Court 
please. 

The  Court:  What  is  the  fuss  about,  then! 

Mr.  Boyd :  Because  now  the  Secretary  is  unwilling 

73  to  issue  rights-of-way  on  the  basis  of  that  stipula¬ 
tion.  He  says  now,  I  will  only  issue  rights-of-way 

if  you  agree  to  a  stipulation  which  we  contend  varies  in 
great  detail  from  the  one  that  he  was  going  to  extract 
from  us. 

The  Court:  I  understand  it  now. 

The  Witness :  That  is  the  whole  point. 

The  Court:  All  right,  gentlemen. 

We  will  take  a  five-minute  recess. 

(A  short  recess  was  taken.) 

Mr.  Boyd:  May  I  proceed,  if  the  Court  please? 

The  Court:  Yes. 

By  Mr.  Boyd: 

Q.  Mr.  Kayser,  we  had  gotten  to  the  point  where  you 
said,  with  minor  modification  dictated  by  the  very  nature 
of  the  circumstances,  El  Paso  was  entirely  willing  to  sign 
the  stipulation  as  proposed  in  the  Secretary’s  letter  of 
June  16,  1950.  Let  me  ask  you,  with  respect  to  the  sug¬ 
gestion  urged  by  the  Government  counsel  that  El  Paso  is 
unwilling  to  act  as  a  common  carrier,  is  El  Paso  willing  to 
act  as  a  common  carrier  within  the  meaning  of  the  Mineral 
Leasing  Act  to  the  extent  that  the  Federal  Power  Commis¬ 
sion  directs  you  so  to  do?  A.  Yes.  It  has  been  our  position 
entirely  that  since  we  are  a  natural  gas  company,  under  the 
terms  of  the  Natural  Gas  Act,  and  since  the  Natural  Gas  Act 
deals  with  the  transportation  of  gas  in  interstate  com- 

74  merce  and  regulates  everything  that  we  do  in  respect 
to  that  transportation,  we  can  only  do  as  to  common 
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carrier  transportation  or  any  other  transportation  in  inter¬ 
state  commerce,  only  what  we  are  authorized  or  directed  to 
do  by  the  Federal  Power  Commission.  And  for  that  reason, 
we  were  willing  to  file  the  tariff  which  placed  the  whole 
matter  in  the  hands  of  the  Federal  Power  Commission  and 
we  did  file  such  a  tariff.  We  were  criticized  because  we 
filed  it  on  a  somewhat  technical  basis.  I  am  perfectly  will¬ 
ing  to  say  and  did  say  to  the  Secretary's  representatives 
that  we  raised  in  that  tariff  every  question  that  we  thought 
suggested  a  conflict  between  the  blanket  statement  in  the 
Mineral  Leasing  Act  that  you  will  be  a  common  carrier, 
and  the  limited  action  that  we  should  take  in  handling 
interstate  commerce  under  the  Natural  Gas  Act  under  the 
jurisdiction  of  the  Federal  Power  Commission,  on  the  basis 
that  a  tariff  filed  by  us  was  an  offer  to  the  public  and  unless 
we  saved  the  questions  of  the  conflict,  we  might  be  trying 
to  contract  to  do  something  that  we  couldn’t  do,  because 
we  are  limited  in  what  we  can  do  by  the  Natural  Gas  Act  as 
interpreted  by  the  Federal  Power  Commission  and  the 
Court. 

The  Court:  Well,  the  Federal  Power  Commission — am 
only  asking  the  question  which  I  presume  everybody  can 
agree  to  or  disagree  to — the  Federal  Power  Commission 
controls  the  rates,  don’t  they? 

The  Witness;  Absolutely,  yes. 

75  Mr.  Boyd:  They  control  everything. 

The  Court:  I  say  they  control  the  rates? 

Mr.  Boyd :  No  question  about  it. 

The  Court:  All  right. 

By  Mr.  Boyd: 

Q.  Now,  Mr.  Kayser,  with  respect  to  your  testimony 
that  Interstate  had  intervened  in  the  proceeding  before 
the  Federal  Power  Commission,  in  which  they  sought  to 
impose  upon  you,  by  virtue  of  an  order  issued  by  the 
Federal  Power  Conunission,  certain  common  carrier  obli¬ 
gations,  did  the  Commission  in  its  opinion  and  decision 
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deal  with  Interstate  application  and  the  letter  of  the 
Secretary  dated  June  16,  1950?  A.  Yes,  it  did. 

Mr.  Boyd:  At  this  time,  if  Your  Honor  please,  I  offer 
in  evidence  the  opinion  and  decision  of  the  Federal  Power 
Commission  which  deals  not  only  with  the  subject  which 
Mr.  Kayser  has  just  referred  to,  but  other  matters,  it 
represents  the  certificate  that  was  issued  to  us. 

The  Court:  They  took  into  consideration  the  letter  and 
memorandum  that  I  have  just  read? 

Mr.  Boyd:  They  quote  from  it.  Your  Honor  please,  in 
their  opinion,  and  Your  Honor  may  wish  to  read  two  pages. 

The  Court :  You  can  read  this  time. 

Mr.  Boyd:  May  I  read  that?  If  the  Court  please,  I  ask 
that  this  be  considered  Plaintiff’s  Exhibit  No.  3. 
76  Starting  on  page  33  of  the  opinion  of  the  Federal 
Power  Commission,  it  is  stated,  and  I  quote — 

The  Court:  What  is  the  date  of  that? 

Mr.  Boyd:  The  decision  was,  I  believe,  July  17,  1950. 

The  Court:  All  right. 

Mr.  Boyd:  It  is  July  14,  date  of  issuance  July  14: 

‘‘XJnderdate  of  June  16,  1950,  the  Secretary  of  the  In¬ 
terior  wrote  to  this  Commission  stating  that  a  number  of 
applications  by  El  Paso  for  rights-of-way  over  public 
lands  for  pipeline  purposes  are  pending  before  the  Secre¬ 
tary  and  that  he  proposes,  in  connection  with  any  such 
permits  issued  hereafter,  to  require  the  applicant  to  file 
the  following  stipulation: 

‘‘  ‘The  applicant  agrees  to  operate  the  pipeline  as  a 
common  carrier  and,  within  thirty  days  after  the  request 
of  the  Secretary  of  the  Interior,  to  file  a  rate  schedule  and 
tariff  for  the  transportation  of  oil  or  gas  as  a  common 
carrier  with  any  regulatory  agency  the  Secretary  may 
prescribe.’ 

The  Secretary  then  stated  further : 

“  ‘We  intend,  upon  the  request  of  the  Commission  or  of 
an  interested  party,  to  require  the  filing  of  the  rate  schedule 
and  tariff  with  the  Federal  Power  Commission.’  ” 
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77  Continuing  with  the  opinion  of  the  Federal  Power 
Commission : 

“Clearly,  after  any  company  has  been  ordered  by  the 
Secretary  of  the  Interior  to  file  rates  and  has  done  so,  then 
this  Commission  must  consider  the  reasonableness  of  such 
rates  before  any  transportation  or  sale  for  resale  of  na¬ 
tural  gas  in  interstate  commerce,  even  though  the  gas  be 
transported  by  a  common  carrier,  there  must  be  compli¬ 
ance  with  the  provisions  of  Section  7-C  of  the  Natural  Gas 
Act.  The  case  of  Montana-Dakota  Development  Company 
cited  by  counsel  for  Interstate  is  not  decisive  here,  because 
there  it  appears  that  the  Montana-Dakota  Utility  Company, 
the  pipeline  transporter,  had,  long  prior  to  the  passage  of 
the  Natural  Gas  Act,  had  hearings  before  the  Secretary  of 
the  Interior  and  had  been  ordered  to  file  rate  schedules 
and  did  so.  Thereafter,  in  accordance  with  the  Natural  Gas 
Act,  Montana-Dakota  Utility  Company  filed  such  rate 
schedules  with  this  Commission  and  the  proceeding  which 
this  Commission  heard  and  determined  related  exclusively 
to  the  reasonableness  of  the  rate  schedules  then  on  file  with 
the  Connnission.  When  one  considers  the  power  of  the 
Commission  with  respect  to  the  attachment  of  conditions  to 
a  certificate,  as  provided  in  Section  7-e,  sight  must 

78  not  be  lost  of  the  fact  that  such  conditions  must  be 
reasonable  as  the  public  convenience  and  necessity 

require.  Waiving  for  the  moment  all  consideration  of  the 
Commission’s  power  to  enforce  such  obligations  as  the  two 
applicant  companies  may  have  as  common  carriers  under 
Section  28  of  the  Leasing  Act,  and  bearing  in  mind  that  the 
El  Paso  system,  which  is  the  only  one  that  can  initially  re¬ 
ceive  any  gas  for  common  carriage  is  operating  a  load  fac¬ 
tor  of  better  than  90  percent,  it  assuredly  cannot  be  said  on 
this  record  that  public  convenience  and  necessity  will  be 
served  by  allocating  at  this  time  any  portion  of  its  system 
pipeline  for  common  carrier  transportation  of  300  million 
cubic  feet  of  gas  per  day  and  thereby  necessarily  frustrate 
El  Paso ’s  existing  contract  to  the  advantage  of  Interstate 
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which  has  not  shown  on  this  record  that  the  public  interest 
requires  the  service  it  proposes.’^ 

(Opinion  of  Federal  Power  Commission  was  marked 
Plaintiff’s  Exhibit  No.  3  and  received  in  evidence.) 

By  Mr.  Boyd: 

Q.  Following  the  decision,  Mr.  Kayser,  of  the  Federal 
Power  Commission  which  resulted  in  the  issuing  to  you  of  a 
certificate  which  has  just  been  admitted  in  evidence,  did 
there  come  to  the  attention  of  El  Paso,  by  virtue  of 

79  a  decision  of  the  Secretary,  the  form  of  stipulation 
which  would  be  required  of  him,  and  I  refer  spe¬ 
cifically  to  the  decision  of  July  21, 1950?  A.  Yes,  sir. 

Q.  That  decision,  I  believe,  related  to — 

Mr.  McKevitt:  I  object,  that  is  a  decision  of  the  Direc¬ 
tor,  isn’t  it,  not  the  Secretary? 

The  Witness :  Bureau  of  Land  Management. 

By  Mr.  Boyd: 

Q.  Mr.  Clawson  is  and  was  the  Director  of  the  Bureau 
of  Land  Management  under  the  Secretary  of  Interior?  A. 
That  is  right,  it  has  charge  of  the  public  lands  and  granting 
of  the  right-of-way. 

Q.  Did  this  decision,  Mr.  Kayser,  relate  to  a  portion  of 
the  San  Juan  Basin  pipeline?  A.  No,  sir,  the  Interstate 
Company,  you  could  call  it  intervened,  I  believe  they  did  call 
it  ‘^intervened,”  it  doesn’t  matter,  they  filed  something 
with  the  Secretary  of  the  Interior  in  our  applications  for 
right-of-way,  not  only  as  regards — ^no,  as  regards  the  lower 
lines,  the  Permian  Basin  lines.  I  do  not  remember  the  ex¬ 
act  rights-of-way  applications  that  were  involved,  but  some 
of  those  involve,  as  I  remember  it,  the  30-inch  line,  pos¬ 
sibly  some  of  the  26-inch  line,  that  runs  across  the 

80  bottom  of  the  map  there.  If  I  remember  the  pro¬ 
ceedings  rightly,  the  District  Office  denied  any  action 

and  it  was  appealed  to  the  Washington  Office  and  the  de- 
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cision  of  July  21  referred  to  is  tlie  decision  of  the  Bureau 
of  Land  Management,  Washington  office. 

Q.  And  that  decision  set  out  the  terms  of  the  stipulation 
which  would  be  required  by  the  Secretary,  did  it?  A.  That 
is  right. 

Mr.  McKevitt :  If  the  Court  please,  I  believe  the  decision 
speaks  for  itself.  The  witness  isn’t  qualified  to  go  into  all 
that. 

Mr.  Boyd:  I  subscribe  to  that  view  and  offer  it  in  evi¬ 
dence,  Your  Honor  please,  as  Plaintiff’s  Exhibit  No.  4. 

Mr.  McKevitt :  I  move  the  last  answer  be  stricken. 

The  Court:  All  right. 

Mr.  Boyd:  It  is  a  document  of  three  pages  with  several 
paragraphs  which  I  think  are  pertinent  and  I  would  like 
to  read  those  at  this  time,  with  the  Court’s  permission. 
With  respect  to  the  first  clause  in  this  decision  of  July  5, 
1950,  the  Regional  Administrator  has  required  the  pipeline 
applicants  to  file  the  following  stipulation: 

“The  applicant  agrees  to  operate  the  pipeline  as  a  com¬ 
mon  carrier  and,  within  thirty  days  after  the  request  of  the 
Secretary  of  the  Interior,  to  file  a  rate  schedule  and  tariff 
for  the  transportation  of  oil  or  gas  as  a  common  car- 
81  rier  with  any  regulatory  agency  the  Secretary  may 
prescribe.” 

That  ends  the  form  of  the  stipulation.  Continuing  with 
the  decision: 

“This  requirement  is  in  accordance  with  the  Depart¬ 
ment’s  policy  and  the  applicants  are  hereby  required  to  file 
the  stipulation  within  15  days  from  receipt  of  this  decision, 
if  it  has  not  already  been  filed.  They  are  also  directed  to 
file  with  the  Federal  Power  Commission  tariffs  for  the 
transportation  of  gas  as  a  common  carrier  over  the  entire 
pipelines  involved  in  the  four  applications  not  more  than 
30  days  after  the  date  the  stipulations  are  filed  or  prior 
to  the  time  gas  is  first  transported  through  the  lines,  which¬ 
ever  is  the  later.” 
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Mr.  McKevitt:  Read  the  last  paragraph  of  that,  Mr. 
Boyd. 

Mr.  Boyd;  Do  you  want  to  read  the  whole  thing? 

Mr.  McKevitt;  I  thought  you  were  going  to  read  the 
whole  thing. 

Mr.  Boyd;  No,  it  is  three  pages;  if  you  wish  to  read  it 
all,  I  will  hand  it  to  you. 

Mr.  McKevitt ;  I  just  asked  for  the  last  paragraph. 

(Decision  of  Marion  Clawson,  Bureau  of  Land  Manage¬ 
ment,  was  marked  Plaintiff’s  Exhibit  No.  4,  and  received  in 
evidence. 

82  By  Mr.  Boyd: 

Q.  Following  that  decision,  Mr.  Kayser,  did  representa¬ 
tives  of  your  company  engage  in  negotiations  with  repre¬ 
sentatives  of  the  Secretary  looking  toward  the  precise 
terms  of  the  stipulations  which  were  to  be  used  in  connec¬ 
tion  with  the  San  Juan  Basin  Pipeline?  A.  Yes,  sir,  and 
likewise  for  all  other  applications  that  we  would  file  cover¬ 
ing  all  of  our  lands. 

Q.  And  did  those  negotiations  by  your  representatives 
with  representatives  of  the  Secretary,  culminate  in  an  ex¬ 
change  of  letters  setting  out  the  exact  terms  upon  which 
the  pipeline  rights-of-way  would  be  granted? 

Mr.  McKevitt ;  I  object,  Your  Honor,  to  leading  this  wit¬ 
ness.  Counsel  is  practically  testifying  in  his  last  two  ques¬ 
tions.  The  letters  speak  for  themselves. 

The  Court :  I  agree  with  you  the  questions  are  leading, 
but  I  don’t  know  how  he  could  ask  the  questions  any  other 
way,  do  you? 

Mr.  McKevitt :  Yes,  I  mean,  he  is  putting  conclusions  into 
the  question. 

The  Court :  He  can  ask  if  letters  were  written  and  inter¬ 
changed  and  the  Court  can  reach  the  conclusion  by  reading 
the  letters. 

Mr.  Boyd :  That  is  right ;  I  am  just  introducing  him  to 
the  subject  matter. 
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83  I  now  offer  in  evidence,  if  the  Court  please,  as 
Plaintiff’s  Exhibit  No.  5,  letter  dated  August  17, 

1950,  from  Mr.  Grambling,  who  sits  here,  attorney  for  El 
Paso,  addressed  to  Mr.  Clawson,  the  Director  of  the  Bureau 
of  Land  Management.  Is  there  any  objection  to  that? 

Mr.  McKevitt;  No. 

(Letter  dated  August  17, 1950,  to  Mr.  Clawson  from  Mr. 
Grambling,  was  marked  Plaintiff’s  Exhibit  No.  5  and  re¬ 
ceived  in  evidence.) 

Mr.  Boyd :  May  I  read  that  to  Your  Honor,  or  will  Your 
Honor  prefer  me  to  read  it? 

The  Courtt:  You  may  read  it. 

Mr.  Boyd :  It  is  dated  August  17, 1950,  addressed  to  Hon. 
Marion  Clawson,  Director  of  Bureau  of  Land  Management, 
Department  if  the  Interior,  Washington,  D.  C.,  attention: 
Mr.  J.  N.  Wasserman,  General  Counsel.  Mr.  Wasserman, 
by  the  way.  Your  Honor  please,  sits  there  at  the  counsel 
table. 

“Dear  Sir: 

“I  hand  you  herewith  copy  of  stipulation  which  the  Sec¬ 
retary  of  the  Interior  in  his  letter  of  July  21,  1950,  di¬ 
rected  El  Paso  Natural  Gas  Company  to  file  in  connection 
with  the  following  applications  filed  by  it  for  permits,  to- 
wit:  New  Mexico  0161,  Phoenix  083253,  Phoenix  086067, 
Las  Cruces  064867.  It  is  my  understanding  that  this 

84  stipulation  meets  the  requirements  of  the  Secretary 
of  the  Interior  with  reference  to  the  filing  of  a  stipu¬ 
lation  as  required  in  his  letter  of  July  21. 

“I  also  understand  from  you  that  this  stipulation  will 
also  be  satisfactory  to  the  Secretary  of  the  Interior  cover¬ 
ing  the  applications  which  El  Paso  Natural  Gas  Company 
proposes  to  file  for  rights-of-way  across  public  lands  in 
connection  with  the  construction  of  its  San  Juan  Pipeline 
and  that  it  will  also  be  satisfactory  as  a  stipulation  required 
to  be  filed  with  the  Secretary  of  Interior  in  connection  with 
applications  filed  by  El  Paso  Natural  Gas  Company  for 
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rights-of-way  across  forest  lands.  The  stipulation  to  be 
filed  by  El  Paso  Natural  Gas  Company  will  of  course  con¬ 
tain  the  other  usual  provisions  which  are  contained  in 
stipulations  that  it  has  heretofore  filed  with  the  Secretary 
of  Interior,  in  connection  with  its  applications  for  rights- 
of-way  across  public  lands. 

“In  your  letter  of  July  21  you  require  that  the  rate 
schedule  and  tariff  for  the  transportation  of  gas  referred 
to  in  the  enclosed  stipulation  be  filed  with  the  Federal 
Power  Commission  not  more  than  30  days  after  the  date  the 
stipulations  are  filed  or  prior  to  the  time  gas  is  first 
85  transported  through  the  lines,  whichever  is  later.  It 
is  requested  that  you  authorize  an  extension  of  time 
to  not  more  than  sixty  days  after  the  stipulations  are  filed 
or  prior  to  the  time  gas  is  first  transported  through  the 
lines,  whichever  is  later. 

“In  order  that  my  records  may  be  complete,  I  would  ap¬ 
preciate  it  if  you  would  advise  me  in  writing  that  the  en¬ 
closed  stipulation  is  satisfactory  to  the  Secretary  of  the 
Interior  and  would  also  in  such  letter  grant  the  requested 
extension  of  time. 

“Thanking  you,  I  am, 

“Very  truly  yours, 

“AnnEN  R.  Geamlinq, 

Attorney  for  El  Paso  Natural 
Gas  Company.” 

The  stipulation  which  was  attached  to  his  letter  is  ad¬ 
mitted  here  in  evidence,  if  the  Court  please. 

Mr.  McKevitt:  Just  one  second,  Mr.  Boyd.  Just  so  the 
Court  will  be  clear,  there  is  no  question  that  the  numbers 
appearing  in  the  first  paragraph  of  this  letter  referred  to 
another  line,  it  didn’t  refer  to  the  San  Juan  line. 

Mr.  Boyd :  That  is  right.  There  is  no  question,  Mr.  Mc¬ 
Kevitt,  when  we  said  the  stipulation  would  be  acceptable,  to 
the  Secretary,  in  connection  with  applications  being  made 
for  the  San  Juan  Line,  that  he  understood  we  were  talking 
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about  this  line;  there  is  no  dispute  about  that,  is 

86  there,  sir? 

Mr.  McKevitt:  I  am  calling  attention  to  a  state¬ 
ment  in  the  first  paragraph  which  might  be  misleading  as 
to  applications  that  are  on  file.  I  don’t  agree  with  state¬ 
ments  counsel  makes. 

The  Court:  As  I  understand  it,  request  was  made  by  at¬ 
torney  for  El  Paso  to  find  out  from  the  Secretary  of  the  In¬ 
terior  whether  the  stipulation  would  not  only  be  satisfac¬ 
tory  for  that  line  but  for  any  other  part  of  the  pipeline  to 
its  finish,  as  I  understood  it.  That  was  his  request,  wasn’t 
it? 

Mr.  Boyd:  Not  exactly,  if  Your  Honor  please.  Those 
numbers  that  were  read  related  to  rights-of-way  on  an  en¬ 
tirely  different  line  than  the  San  Juan  line. 

The  Court :  The  San  Juan  line  is  all  we  have  in  dispute 
in  this  case,  isn’t  it? 

Mr.  Boyd:  That  is  correct. 

The  Court :  All  right. 

Mr.  Boyd:  And  in  that  letter,  as  Your  Honor  realizes, 
we  said  we  understand  that  this  stipulation  will  be  satis¬ 
factory  to  the  Secretary  not  only  in  connection  with  appli¬ 
cations  on  other  lines  but  it  will  be  acceptable  in  connection 
with  the  applications  which  we  will  make  in  connection 
with  our  San  Juan  line. 

The  Court :  That  is  correct. 

Mr.  Boyd:  And  the  Court  please,  in  response  to 

87  our  request  that  he  state  in  writing  that  this  would 
be  acceptable,  we  received  a  letter  dated  the  next 

day,  August  18,  1950,  from  Marion  Clawson,  the  Director 
of  the  Bureau  of  Land  Management,  which  I  have  marked 
Plaintiff’s  Exhibit  No.  6,  and  which  I  now  offer  in  evi¬ 
dence.  Any  objection,  Mr.  McKevitt? 

Mr.  McKevitt :  No  objection. 

(Letter  dated  August  18,  1950,  to  Mr.  Grambling  from 
Mr.  Clawson  was  marked  Plaintiff’s  Exhibit  No.  6  and  re¬ 
ceived  in  evidence.) 
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Mr.  Boyd :  May  I  read  it  to  yonr  Honor? 

The  Court:  Yes. 

Mr.  Boyd :  This  is  on  the  letterhead  of  the  United  States 
Department  of  the  Interior,  Bureau  of  Land  Management, 
dated  August  18,  1950,  addressed  to  Allen  R.  Grambling, 
Esq.,  Bassett  Tower,  El  Paso,  Texas : 

‘‘My  dear  Mr.  Grambling: 

“This  is  in  reply  to  your  letter  of  August  17,  in  connec¬ 
tion  with  the  common  carrier  stipulation  required  by  my 
decision  of  July  21  under  the  right-of-way  application  of 
the  El  Paso  Natural  Gas  Company,  bearing  the  above  serial 
number. 

“You  advise  me  in  your  letter  that  the  company  will  file 
the  common  carrier  stipulation  as  modified  in  conversations 
between  yourself  and  the  Chief  Counsel  of  this  Bureau 
which  reads  as  follows 

88  And  he  quotes  then  the  stipulation,  which  I  will  read 
again: 

“The  applicant  agrees  to  operate  the  pipeline  as  a  com¬ 
mon  carrier  in  accordance  with  the  provisions  of  the  Min¬ 
eral  Leasing  Act,  and,  within  30  days  after  the  request  of 
the  Secretary  of  the  Interior,  to  file  rate  schedules  and 
tariffs  for  the  transportation  of  gas  as  such  common  car¬ 
rier  with  any  regulatory  agency  having  jurisdiction  over 
such  transportation,  as  the  Secretary  may  prescribe.’^ 

That  was  the  end  of  the  stipulation.  Continuing  with  the 
letter : 

‘  ‘  This  stipulation  is  in  compliance  with  the  requirements 
of  that  decision.  When  this  stipulation  is  filed  in  this  case 
and  in  Phoenix  083253,  Phoenix  086067  and  Las  Cruces 
064867,  it  will  constitute  compliance  with  that  part  of  the 
decision  of  July  21  calling  for  the  filing  of  such  a  stipula¬ 
tion.  This  form  of  stipulation  will  also  be  satisfactory  as 
compliance  with  the  common  carrier  stipulation  require¬ 
ment  in  connection  with  the  applications  which  the  El  Paso 
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Natural  Gas  Company  proposes  to  file  for  the  San  Juan 
Basin  Pipeline  which  will  cross  public  domain  and  national 
forest  lands.” 

Then  he  goes  on  and  deals  with  an  extension  of  time  with  re¬ 
spect  to  filing  a  tariff,  which  I  think  is  not  material. 

89  ‘  ‘  Sincerely  yours, 

“Maeion  Clawson, 
^^Director,” 


By  Mr.  Boyd: 

Q.  Mr.  Kayser,  up  to  the  receipt  of  that  letter  of  August 
18,  had  El  Paso  made  any  substantial  outlay  of  money  in 
the  construction  of  the  San  Juan  Basin  line?  A.  No,  it 
had  spent  in  the  range  of,  oh,  $70,000  to  $75,000  clearing 
right-of-way  in  the  Indian  Keservation  over  which  they  got 
right-of-way  permits  prior  to  getting  right-of-way  permits 
over  the  Government  lands. 

Q.  And  in  reliance  on  what,  did  El  Paso  thereafter  pro¬ 
ceed  to  make  the  outlay  which  has  already  been  expended 
in  the  construction  of  this  line? 

Mr.  McKevitt:  I  object  to  that  as  leading,  if  the  Court 
please,  ‘‘reliance  on  what” — putting  words  in  the  witness’ 
mouth. 

The  Court :  No,  it  is  not  leading.  Proceed. 

The  Witness:  We  considered  the  right-of-way  matters 
closed  and  we  immediately  put  full  steam  ahead  on  con¬ 
struction  and  properly  made  application  for  the  rights-of- 
way  over  the  various  Government  lands  involved.  At  the 
very  moment  that  the  letter  was  received,  we  were  then 
in  negotiation  with  the  Forest  Reserve — mean,  yes,  the 
Forestry  Department,  covering  the  Forest  Reserves 
90  for  a  right-of-way  and  they  were  holding  up  our  ap¬ 
plication  pending  the  receipt  of  a  satisfactory  stipu¬ 
lation.  As  quickly  as  we  got  that  stipulation,  we  passed  it 
back  to  the  man  who  was  then  dealing  with  them,  it  was 
incorporated  in  the  application  and  the  right-of-way  was 
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given  to  us  by  the  Department  of  Agriculture,  over  Forest 
Reserves.  Our  machines  were  there  ready  to  begin  clear¬ 
ing  right-of-way  on  Forest  Reserves  and  we  did  immedi¬ 
ately  do  so. 

By  Mr.  Boyd : 

Q.  Do  I  understand  that  the  Forest  Reserve  Bureau  of 
the  Department  of  Agriculture  did  not  issue  any  rights-of- 
way  to  you  or  permits  until  you  filed  with  that  agency  the 
form  of  stipulation  which  the  Director  of  the  Bureau  of 
Land  Management  said  would  be  required  by  Interior?  A. 
That  is  correct.  They  were  unwilling  to  grant  the  right- 
of-way  until  we  did  that. 

Mr.  McKevitt :  I  object  to  that,  Your  Honor,  that  is  not 
the  best  evidence  of  the  permit  being  granted. 

The  Court:  Sir? 

Mr.  McKevitt :  It  is  not  the  best  evidence  of  the  permit 
being  granted.  The  date  of  the  permit  itself  would  be  the 
best  evidence. 

Mr.  Boyd :  We  will  show  that,  if  Your  Honor  please.  As 
a  matter  of  fact,  it  is  already  shown  by  the  schedules  up 
here  (indicating)  which  have  been  admitted  in  evi- 
91  dence  with  the  consent  of  counsel.  It  shows  when 
the  applications  were  filed;  when  they  were  issued, 
if  the  Court  please. 

By  Mr.  Boyd : 

Q.  Now,  did  the  El  Paso  also  make  application  to  Interior 
for  certain  rights-of-way  over  the  public  lands  as  the 
spread  approached  the  point  where  they  were  about  to 
cross  such  lands?  A.  That  is  right.  We  promptly  made 
application  for  all  of  those  that  were  within  a  reasonable 
close  range  of  where  we  were  constructing.  In  fact,  we 
made  application  for  all  except  the  16  miles  which  actually, 
of  course,  is  32  miles  in  length  because  it  is  alternate  sec¬ 
tions.  We  made  application  on  all  of  the  line  except  that. 

The  Court:  What  was  your  reason  for  not  making  the 
16-mile  application  at  that  time? 
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The  Witness:  We  were  way  away  from  it.  That  is  in 
the  desert,  the  warm  part  of  the  construction  and  could  be 
built  at  any  time  of  the  year,  while  the  construction  up  at 
the  Colorado  Line  and  down  through  this  high  plateau  in 
New  Mexico  and  over  into  Arizona  could  only  be  con¬ 
structed  in  the  open  season.  If  the  snow  came  on,  you  were 
through ;  so  we  started  the  line  on  the  Indian  Reservation 
up  in  the  high  country  so  as  to  get  through  before  the  snow, 
and  naturally  we  put  our  right-of-way  men  to  work  on  the 
right-of-way  in  those  areas  and  we  put  the  machines  to 
work. 

92  By  Mr.  Boyd; 

Q.  And  I  understood  you  to  say  that  you  did  apply  to 
the  Secretary,  himself,  for  rights-of-way  over  public  lands 
that  were  approached  by  your  spreads  ?  A.  That  is  right. 

Q.  Let  me  show  you  what  has  been  marked  Plaintiff’s  Ex¬ 
hibit  No.  7.  This  is  a  photostatic  copy;  I  will  ask  you 
whether  or  not  that  is  typical  of  the  applications  that  were 
made  by  El  Paso  to  the  Secretary  and  which  were  granted 
in  some  instances  by  him?  A.  Yes,  sir,  this  is  a  typical  ap¬ 
plication,  showing  the  action  of  the  Department  on  the  ap¬ 
plication. 

Mr.  McKevitt :  Do  you  mean  to  testify  you  filed  that  with 
the  Secretary? 

Mr.  Boyd ;  Yes,  sir.  Are  you  drawing  a  distinction  be¬ 
tween  the  Director  of  Bureau  of  Land  Management  and  the 
Secretary? 

Mr.  McKevitt:  I  am  drawing  a  distinction  with  whom 
those  applications  are  filed.  Your  question  would  indicate 
this  was  handled  directly  by  the  Secretary  of  Interior. 

The  Witness:  We  filed  them  with  the  District  Office  in 
Arizona  or  New  Mexico,  depending  on  which  office  has  the 
jurisdiction,  and  it  is  all  processed  through  that  office,  there 
is  no  question  about  that. 

By  Mr.  Boyd : 

93  Q.  As  required  by  the  regulations  promulgated  by 
the  Secretary?  A.  That  is  right. 
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Q.  And  this  right-of-way  was  granted  by  the  Department 
of  Interior,  was  it?  A.  Yes,  sir,  the  decision  is  attached 
to  it  here. 

Q.  Will  you  point  out  to  us  the  stipulation  which  follows 
the  terms  embodied  in  the  letter  of  August  18  ?  A.  It  seems 
to  be  the  first  one  at  the  top  of  the  page. 

Q.  You  are  referring  to  the  top  of  this  page?  A.  The  top 
of  the  page  called  “Stipulations”  which  is  a  part  of  the  ap¬ 
plication. 

Mr.  Boyd:  Would  Your  Honor  like  to  look  at  this,  which 
is  said  by  the  witness  to  be  typical  of  the  applications  and 
the  action  taken  by  Interior? 

Mr.  McKevitt:  Are  you  offering  that? 

Mr.  Boyd:  Yes,  we  are  offering  that  in  evidence. 

The  Court:  I  didn’t  hear  what  you  said,  sir. 

Mr.  McKevitt :  I  just  want  to  see  this. 

The  Court:  I  haven’t  read  it  yet.  Is  there  any  objec¬ 
tion? 

Mr.  McKevitt:  I  want  to  see  it.  Your  Honor,  I  havn’t 
seen  it  either. 

The  Court:  All  right. 

(The  Court  handed  the  document  to  counsel.) 

94  Mr.  McKevitt:  No  objection.  Your  Honor. 

(El  Paso  application  and  stipulation  were  marked 
Plaintiff’s  Exhibit  No.  7  and  received  in  evidence.) 

The  Court :  It  appears  that  this  application  was  filed  on 
the  19th  of  August,  1950,  and  consent  was  granted  subject 
to  the  conditions  of  the  letter  on  August  21,  1950,  and  Au¬ 
gust  22,  1950,  and  as  the  Court  understands  it,  this  stipu¬ 
lation  was  filed  at  the  time  of  the  receipt  of  the  letters  of 
August  22. 

Mr.  Boyd:  Doesn’t  Your  Honor  have  in  mind  the  letters 
of  August  17  and  18,  those  letters  are  August  17  and  18,  if 
the  Court  please,  the  exchange  of  letters  between  counsel 
for  El  Paso  and  the  Director  of  the  Bureau  of  Land  Man¬ 
agement. 

The  Court:  No,  the  exhibit  that  is  referred  to — 
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Mr.  Boyd:  The  decision  was  in  Jnly. 

The  Court:  I  got  the  dates  mixed  up.  The  letters  are 
dated  December  29,  one  was  dated  August  22  and  the  other 
December  29,  and  the  letter  of  December  29  appears  to 
approve  the  request  as  embodying  the  stipulation,  which 
is  dated  August  19, 1950.  Is  that  correct? 

Mr.  Boyd :  That  is  correct. 

The  Court :  That  is  my  understanding. 

The  Witness:  The  letter  from  the  Secretary  was  dated 
August  18. 

The  Court :  That  is  right. 

95  By  Mr.  Boyd : 

Q.  Prior  to  the  formal  grant  of  the  right-of-way,  were 
you  given  in  this  case  some  advance  permission?  A.  Yes, 
on  August  22,  we  were  given  w’hat  is  called  under  the  regu¬ 
lations  a  pre-permit  to  begin  construction  ahead - 

The  Court :  December  29,  you  were  given  final  confirma¬ 
tion,  as  I  understand  it. 

The  Witness :  That  is  correct. 

By  Mr.  Boyd: 

Q.  Mr.  Kayser,  did  there  come  a  time  in  January  of  1951, 
when  Interior  by  letter  to  you,  expressed  some  dissatisfac¬ 
tion  about  tariffs  that  had  been  filed  by  you  in  onnection 
with  another  line?  A.  Yes,  by  letter  of,  I  believe,  January 
26,  we  were  informed  that  the  tariffs  were  not  satisfactory 
to  the  Department  and  suggested  certain  particulars  in 
which  they  were  not  satisfactory  and  that  we  should  rem¬ 
edy  those  particulars. 

Q.  That  letter,  you  say,  was  January  26,  1951?  A.  Yes. 

Q.  I  will  show  you  what  has  been  marked  Plaintiff’s  Ex¬ 
hibit  No.  8 - 

The  Court :  The  Court  has  gotten  the  impression  the  law 
gave  the  right  to  fix  tariffs  or  rates,  as  the  case  may  be,  to 
the  Federal  Power  Commission. 

Mr.  Boyd :  That  is  correct  and  when,  in  connection  with 
the  operation  of  another  line  other  than  the  San 
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96  Juan  Basin  Line,  which  has  never  been  put  in  opera¬ 
tion,  El  Paso  filed  certain  rates  and  tariffs  with  the 

Federal  Power  Commission  and  the  Secretary  of  the  In¬ 
terior  expressed  some  dissatisfaction  with  rates  and  tariffs 
that  we  had  filed  with  another  agency - 

The  Court :  The  agency  which  you  say  had  the  authority 
to  pass  upon  that? 

Mr.  Boyd:  Plenary  authority. 

The  Witness:  The  tariff,  though,  was  the  exact  tariff 
that  was  filed  in  exact  compliance,  as  we  understood  it,  with 
the  stipulation  which  the  Secretary  in  his  letter  of  August 
18  said  was  satisfactory.  We  agreed  to  file  a  tariff  and  we 
did  file  a  tariff  with  the  Federal  Power  Commission,  which 
tariff  was  accepted  for  filing  and  is  on  file  with  the  Federal 
Power  Commission.  This  letter  of  January  26  expressed 
dissatisfaction  with  that  tariff  on  the  part  of  the  Secretary 
in  two  principal  particulars,  and  we  went  to  Washington  to 
iron  out  that  difficulty  because  the  letter  states  that  if  we 
use  the  line  that  we  have  constructed,  that  it  will  be  without 
filing  the  tariff  in  a  satisfactory  manner,  it  will  be  a  viola¬ 
tion  of  our  right-of-way  agreement  and,  therefore,  subject 
it  to  forfeiture,  which  I  want  the  Court  to  understand  is  an 
extremely  serious  thing  to  the  El  Paso  Company  because 
there  was  millions  of  dollars,  approximately  $40,000,000 
that  would  be  jeopardized  by  a  suit  to  forfeit,  which 

97  made  us  stop  all  thought  of  using  the  line  until  that 
was  ironed  out. 

Mr.  Boyd :  I  would  like  to  offer  this  letter  in  evidence,  if 
the  Court  please,  marked  Plaintiff’s  Exhibit  No.  8. 

Mr.  McKevitt:  No  objection.  May  I  see  it? 

(Letter  to  El  Paso  from  Interior  was  marked  Plaintiff’s 
Exhibit  No.  8  and  received  in  evidence.) 

The  Court:  As  the  Court  understands  it,  the  contention 
of  the  plaintiff  is  that  while  they  expected  these  various 
suggestions  by  the  Secretary  of  the  Interior  concerning 
these  rates,  and  his  danger  of  forfeiture,  yet  their  conten- 
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tion  consistently  was  the  matter  is  under  the  control  of  the 
Federal  Power  Commission.  Is  that  correct? 

Mr.  Boyd ;  That  is  correct,  sir,  and  in  these  two  respects 
that  are  outlined  in  this  letter.  We  entertained  then,  and 
still  do,  the  strong  opinion  that  the  Secretary  had  no  law¬ 
ful  right  to  inject  himself  into  the  situation  but  we  were 
willing,  as  the  evidence  will  develop,  to  forego  our  rights  * 
in  respect  to  the  tw^o  matters  that  he  complained  about,  in 
order  to  go  ahead  with  the  construction  of  the  line  without 
incurring  the  risk  of  a  forfeiture  of  our  rights-of-way. 

The  Court:  Well,  did  you  go  along  with  the  suggestion 
then? 

Mr.  Boyd:  Yes,  sir. 

The  Court:  There  is  no  contention  about  that,  that  you 
did  go  along  with  it? 

98  Mr.  Boyd:  In  respect  of  this? 

The  Court :  That  is  what  I  mean. 

Mr.  Boyd :  That  is  right,  sir. 

Mr.  McKevitt:  No,  they  didn’t  go  along.  Your  Honor. 

The  Court:  You  don’t  agree  to  that? 

Mr.  McKevitt :  No,  Your  Honor. 

Mr.  Boyd:  We  will  show  it,  if  the  Court  please,  by  the 
evidence. 

Mr.  McKevitt:  Your  Honor,  I  believe  Mr.  Boyd  pointed 
out — the  witness  was  paraphrasing  that  letter — the  last 
paragraph  doesn’t  refer  specifically  to  the  San  Juan  Line, 
it  refers  to  existing  numbers  which  apply  to  another  line. 

The  Witness :  But  it  also  stated,  if  I  may  state,  that  no 
further  rights-of-way  would  be  granted. 

Mr.  McKevitt:  Just  a  minute,  the  letter  will  speak  for 
itself. 

The  Witness :  But  I  want  to  justify  my  statement. 

(The  Court  read  the  letter  in  question.) 

The  Court:  All  right,  gentlemen. 

Mr.  McKevitt:  In  other  words,  Your  Honor,  that  letter 
refers  to  the  very  line  in  which  they  filed  the  unsatisfactory 
schedule. 
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Mr.  WMteford:  Bead  the  last  paragraph,  it  says  more 
than  that. 

The  Witness:  Certainly. 

99 By  Mr.  Boyd: 

Q.  Now,  in  response  to  this  letter,  Mr.  Kayser - 

The  Court :  I  didn’t  notice,  what  is  the  date  of  that  letter? 

Mr.  Boyd:  This  letter  is  January  26,  1951. 

By  Mr.  Boyd: 

Q.  In  response  to  this  letter  wherein  Interior  raised  two 
objections  to  the  tariff  that  you  had  filed,  what  did  you  do 
or  representatives  of  El  Paso,  in  order  to  iron  out  those 
difficulties  with  Interior?  A.  Well,  now,  as  we  interpret 
that  letter,  we  could  not  use  any  pipeline  construction  over 
right-of-way  grants  granted  by  the  Secretary  for  the  San 
Juan  Line  or  any  other  line,  but  particularly  the  San  Juan 
Line  that  hadn’t  theretofore  been  used.  We  couldn’t  start 
that  delivery  without  incurring,  in  the  opinion  of  the  Secre¬ 
tary,  or  rather  without  committing  an  act  that  entitled  him 
to  bring  an  action  to  forfeit  the  right-of-way. 

Mr.  McKevitt:  May  I  ask  the  witness  to  answer  the 
question,  he  was  asked  what  he  did. 

The  Witness :  That  is  the  point  exactly,  and  we  immedi¬ 
ately  got  in  touch  with  representatives  of  the  Secretary  and 
asked  for  a  conference  in  Washington,  because  we  were  ap¬ 
proaching  the  time  when  we  would  be  expected  to  turn  on 
gas  in  the  towns  of  northern  Arizona  and  it  was  a 
100  matter  of  extreme  importance  to  us  because  we  knew 
those  people  were  expecting  gas  by  the  15th  day  of 
March  and  it  was  then  the  last  of  February,  I  mean  of  Jan¬ 
uary.  We  came  to  Washington  and  had  conferences  for 
several  days,  somewhere  around  the — oh,  I  think  it  was  the 
10th  or  13th  of  February,  and  actually  agreed  upon,  with 
part  of  the  representatives  of  the  Secretary,  an  amendment 
to  the  tariff  that  would  satisfy  the  two  conditions  that  were 
raised  in  that  letter. 
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The  Court :  Was  that  done  in  writing? 

The  Witness :  It  was  done  in  writing  so  far  as  reducing 
it  to  writing  was  concerned,  and  it  was  brought  to  me — 

'  was  not  in  the  conference  in  which  it  was  done — it  was 
brought  to  me  for  signature  and  I  went  over  it  carefully 
and  signed  it  and  sent  it  back  by  my  counsel  to  the  Secre¬ 
tary  for  signature.  We  were  then  notified - 

Mr.  McKevitt:  Your  Honor,  may  I  ask  that  statement 
“The  agreement  was  made”  be  stricken?  He  has  just  sa^ 
he  wasn’t  there,  he  is  testifying  to  an  agreement  that  was 
made. 

!  The  Court :  The  only  thing  he  is  testifying  to  that  is  ad¬ 
missible  in  evidence  is  a  fact ;  He  did  sign  a  paper  and  re¬ 
turn  it  to  the  Secretary  of  the  Interior. 

Mr.  McKevitt:  That  is  satisfactory.  I  don’t  want  that 
testimony  that  any  agreement  was  made. 

The  Court:  That  is  correct. 

The  Witness:  We  signed  the  proposed  agreement 
I  101  and  returned  it  to  the  Secretary  and  were  later  noti¬ 
fied  that  it  was  not  satisfactory. 

By  Mr.  Boyd : 

Q.  Did  you  participate  in  any  of  the  conferences  in 
Washington  at  that  time  with  representatives  of  Interior? 

'  A.  Yes,  sir,  we  had  a  conference  in  which  Mr.  Grambling, 
representing  me,  was  present,  that  is,  representing  the  com¬ 
pany,  Mr.  Doty,  Assistant  Secretary  of  the  Interior,  repre- 
i  senting  the  Secretary,  I  presume,  Mr.  Edelman,  Associate 
I  Solicitor  for  the  Department,  and  Mr.  Wasserman,  were  all 
present.  We  had  a  fairly  thorough  discussion  throughout 
the  morning  of  these  two  points. 

The  Court:  You  were  present? 

The  Witness :  I  was  present  and  I  am  not  saying  now 
that  Mr.  Doty  agreed,  yes,  that  is  satisfactory,  but  the  gen- 
I  eral  sense  of  that  meeting  was  that  the  attorneys  could 
work  out  language  that  would  take  care  of  these  two  points 
and  that  the  matter  would  he  all  right. 


109 


Now,  I  am  not  complaining  that  that  rose  to  the  dignity 
of  an  agreement,  because  I  don’t  say  that  he  violated  this 
agreement  because  it  didn’t  rise  to  that  dignity,  but  it 
seemed  to  me  that  that  was  all — that  was  between  us — that 
was  all  that  was  mentioned  in  the  letter,  and  there  were 
other  points  that  came  up  in  the  discussion  and  we  agreed 
to  those  also,  and  I  left  town  thinking  that  the  matter 

102  was  in  very  good  shape  and  that  we  would  go  ahead 
and  amend  the  tariff  in  two  respects  and  the  matter 

was  behind  us. 

By  Mr.  Boyd : 

Q.  The  two  particulars  you  have  referred  to  that  were 
raised  as  objections  by  Interior,  are  these,  are  they  not, 
Mr.  Kayser:  One - 

Mr.  McKevitt:  Why  don’t  you  ask  him  what  they  were, 
Mr.  Boyd? 

Mr.  Boyd:  AU  right. 

By  Mr.  Boyd : 

Q.  Will  you  state  the  two  objections  that  were  the  sub¬ 
ject  of  this  conference?  A.  Yes,  the  first  objection  was  the 
objection  that  we  had  in  our  tariff  limited  the  application 
of  the  tariff  to  gas  produced  on  Government  lands,  I  think 
if  you  read  the  Mineral  Leasing  Act  you  will  see  that  that 
question  is  certainly  raised  in  the  total  reading  of  it  and 
we  thought  we  ought  to  raise  it  in  a  tariff  file  so  the  Com¬ 
mission  could  pass  on  it.  If  we  didn’t  raise  it  in  the  tariff, 
it  would  never  get  before  the  Commission  because  we  would 
have  accepted  it  and  the  public  would  have  accepted  it ;  that 
is  one. 

% 

Mr.  McKevitt:  Just  answer  the  question,  you  are  not 
arguing  this  case,  you  are  testifying  as  a  witness. 

The  Witness :  All  right. 

The  Court :  He  says  he  is  a  good  lawyer  himself. 

103  Proceed. 

The  Witness :  The  second  question  was  that  under 
the  language  of  the  Mineral  Leasing  Act,  if  we  purchased 
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without  discrimination  all  gas  offered,  that  would  be  a  dis^ 
charge  of  our  common  carrier  obligation  and  we  would  not 
be  required  to  take  it  as  a  common  carrier;  therefore,  we 
raised  that  question  in  our  tariff  by  saying  that  if  we  pur¬ 
chased  the  gas  without  discrimination,  ratably  with  other 
producers  in  the  area,  then  we  would  not  have  to  take  it 
under  common  carriers.  We  raised  both  of  those  questions 
in  our  tariff. 

Now,  the  letter  of  January  26  raised  those  two  questions 
as  not  proper,  that  is,  that  they  should  not  be  included  in 
our  tariff  and  in  deference  and  in  a  desire  to  get  rid  of  the 
matter  and  get  proceeding,  we  agreed  to  amend  the  tariff 
in  those  two  particulars. 

By  Mr.  Boyd : 

Q.  In  other  words,  you  were  willing  to  waive  what  you 
conceive  to  be  your  legal  rights  in  order  to  go  ahead  with 
the  construction  of  the  San  Juan  Basin  line,  is  that  correct? 
A.  That  is  right. 

Q.  Let  me  show  you  this  photostat,  which  I  will  mark 
8- A,  and  I  will  ask  you  whether  or  not  that  was  the  stipula¬ 
tion  or  agreement  that  you  signed  your  name  to,  waiving 
these  two  points  that  the  Secretary  had  raised?  A. 
104  Well,  this  is  a  proposal,  I  wouldn’t  want  to  call  it  an 
agreement  because  the  other  party  did  not  agree  to  it. 

Mr.  McKevitt :  Your  Honor,  I  object  to  the  form  of  that 
question,  again  this  letter  is  going  to  speak  for  itself  as  to 
what  it  does,  without  counsel  testifying. 

The  Court:  What  he  says  is  he  was  asked  whether  that 
was  an  agreement  and  he  said  it  wasn’t  an  agreement,  it 
was  a  proposal  signed  by  him  which  was  not  agreed  to  by 
the  Secretary  of  the  Interior.  Is  that  right? 

The  Witness :  That  is  right  and  it  rose  out  of  the  confer¬ 
ence  I  have  described. 

The  Court:  I  see. 

By  Mr.  Boyd : 

Q.  And  this  is  a  photostatic  copy  of  that  document,  is  it? 
A.  That  is  correct,  that  is  my  signature  on  it. 
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Q.  This  is  your  signature  on  the  bottom!  A.  Yes,  and 
the  contents  in  it  are  just  the  contents  that  we  worked  out. 

Mr.  Boyd;  I  offer  this  in  evidence,  if  the  Court  please, 
as  8- A. 

Mr.  McKevitt:  Your  Honor,  this  doesn’t  purport  to  be  a 
letter.  I  am  trying  to  find  just  what  it  is,  it  doesn’t  purport 
to  be  a  letter  at  all,  there  is  no  date  on  it.  I  am  just  trying 
to  check  on  it. 

Mr.  Boyd:  If  it  will  assist  you,  Mr.  McKevitt,  I 

105  think  the  testimony  indicates  it  was  a  proposal  made 
by  Mr.  Kayser  to  waive  any  rights  they  had  with  re- . 

spect  to  the  two  objections  that  Interior  voiced  in  its  letter 
of  January  26. 

Mr.  McKevitt:  This  document  was  submitted  with  a  let¬ 
ter,  wasn’t  it,  Mr.  Boyd! 

Mr.  Boyd :  That  is  not  my  understanding. 

By  Mr.  Boyd : 

Q.  Mr.  Kayser,  can  you  explain  to  Mr.  McKevitt  the  cir¬ 
cumstances  again  how  that  proposal  came  to  be  made!  A. 
Yes.  After  the  conference  between  all  of  us  that  I  have 
just  described,  including  Mr.  Doty,  broke  up  at  noon,  the 
understanding  in  that  conference  was  that  the  attorneys, 
Mr.  Grambling,  Mr.  Edelstein,  and  Mr.  Wasserman,  were 
to  get  together  in  the  afternoon  and  agree  upon  a  language 
that  would  express  what  we  had  roughly  talked  about  in 
the  morning.  Then,  the  result  of  that  was  that  late  in  the 
afternoon,  Mr.  Grambling  brought  to  me  the  document 
which  I  signed,  saying  that  that  was  to - 

Mr.  McKevitt :  I  object  to  what  he  said. 

The  Witness:  Well,  he  brought  it  to  me  as  being  a  lan¬ 
guage  that  had  been  worked  out. 

Mr.  McKevitt:  He  brought  you  this  document! 

The  Witness :  And  asked  that  I  sign  it  so  he  could  take 
it  back  to  the  Secretary,  which  I  did. 

Mr.  McKevitt:  Well,  subject  to  my  checking  on 

106  whether  there  was  a  letter  with  this.  Your  Honor,  I 
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have  no  particular  objection  to  it.  May  I  renew  it  later, 
reserve  a  right  to  object  later  to  this  particular  document? 

The  Court:  Yes. 

Mr.  Boyd :  This  has  not  been  marked,  if  the  Court  please, 
and  I  will  mark  it  now,  8- A. 

(Stipulation  signed  by  Mr.  Kayser  was  marked  Plain¬ 
tiff’s  Exhibit  No.  8- A  and  received  in  evidence.) 

By  Mr.  Boyd : 

Q.  Mr.  Kayser,  in  the  conference  you  had  with  the  gen¬ 
tlemen  that  you  have  just  described  including,  as  I  under¬ 
stand  it,  Mr.  Wasserman  who  sits  here  at  the  counsel  table? 
A.  That  is  right. 

Q.  Wherein  you  discussed  the  two  objections  that  had 
been  contained  in  the  letter  of  January  26,  was  there  any 
mention  whatsoever  in  that  conference  by  Mr.  Doty,  Mr. 
Wasserman,  Mr.  Edelstein  or  anyone,  that  the  Department 
of  Interior  conceived  it  to  be  within  its  right  under  the 
Mineral  Leasing  Act  to  require  El  Paso,  upon  some  de¬ 
mand,  to  build  additional  facilities  or  to  enlarge  the  facil¬ 
ities  that  it  was  then  in  the  operation  of  installing?  A.  No, 
sir. 

Q.  And  as  I  understand  it,  you  were  willing  to  waive  any 
rights  you  had  to  the  two  objections  which  they  did 
107  propose?  A.  Yes,  and  certain  other  changes  we 
made  in  the  tariff,  which  will  show  in  the  proposal. 

Q.  When  did  you  first  learn,  Mr.  Kayser,  that  the  Secre¬ 
tary  of  Interior  conceived  it  to  be  within  his  power  under 
the  Mineral  Leasing  Act  to  impose  upon  you  an  obligation 
to  enlarge  your  line  or  to  build  additional  facilities? 

Mr.  McKevitt :  I  object  to  the  form  of  that  question.  He 
is  asking  when  he  got  a  letter,  let  him  put  the  letter  in. 

The  Court :  He  asked  him  when  he  received  information, 
sir.  The  Court  thinks  the  question  is  admissible. 

The  Witness:  The  first  time  we  got  any  statement  of 
that  nature  was  in  the  letter  of  March  22  which  had  at- 
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tached  to  it  the  new  stipulation  that  the  Secretary  was  re¬ 
quiring  to  take  the  place  of  the  old  stipulation  contained  in 
the  letter  of  August  18. 

By  Mr.  Boyd: 

Q.  Can  you  give  us  some  approximation  of  the  millions 
that  had  been  spent  by  the  time  you  first  learned  that  the 
Secretary  conceived  it  to  be  within  his  authority  to  impose 
upon  you  an  obligation  to  build  additional  facilities?  A. 
That  was  on  March  22,  we  had  practically  finished  with  the 
main  pipe  line  down  through  to  the  32-miles.  We  had  fin¬ 
ished  most  of  the  branch  lines  to  the  little  towns. 

Mr.  McKevitt:  May  I  interrupt  a  minute?  What  date 
are  you  saying  this  is? 

108  The  Witness :  March  22,  1951,  that  is  when  we  re¬ 
ceived,  or  shortly  after  March  22,  we  received  the  let¬ 
ter  dated  March  22  to  which  was  attached  the  stipulation 
that  required  us  to  build  additional  facilities  upon  the  appli¬ 
cation  of  a  shipper.  We  had  spent  in  the  neighborhood  of 
$40,000,000. 

(Thereupon,  at  12:30  o’clock  p.  m.,  a  recess  was  taken 
until  2:00  o’clock  p.  m.) 

109  Apteenoon  Session 

(The  trial  was  resumed  at  2:00  o’clock  p.  m.,  pursuant 
to  the  taking  of  the  recess.) 

Mr.  Boyd:  May  I  proceed,  if  the  Court  please? 

The  Court :  Yes. 

Thereupon — ^Panl  Elayser  resumed  the  witness  stand  and 
was  examined  and  testified  further  as  follows: 

Direct  Examination — ^Resumed 

By  Mr  .Boyd: 

Q.  Mr.  Knyser,  when  we  recessed,  I  understood  you  to 
say  that  not  until  the  receipt  of  the  letter  of  March  22, 
1951,  did  you  learn  that  the  Secretary  conceived  it  to  be 
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within  his  power  to  impose  upon  you  the  obligation  of 
building  additional  facilities.  Prior  to  that  time,  however, 
did  you  learn  that  the  Secretary  was  no  longer  willing  to 
abide  by  the  terms  of  the  stipulation  contained  in  the  letter 
of  August  18,  1950,  and  that  he  was  going  to  require  of 
you  a  different  form  of  stipulation  ?  A.  Yes.  We  did  learn 
of  it  prior  to  March  22. 

Q.  Do  you  recall  the  date  on  which  you  first  learned  that 
the  Secretary  was  going  to  demand  a  new  type  of  stipula¬ 
tion  ?  A.  Yes,  it  was  on  about  March  12,  we  received 

110  a  telegram  from  the  Secretary. 

Q.  Let  me  show  you  what  has  been  marked  Plain¬ 
tiff’s  Exhibit  No.  9, 1  will  ask  you  whether  or  not  that  is  a 
photostatic  copy  of  the  telegram  received  by  you?  A.  Yes. 
It  shows  to  have  been  received  by  us  on  March  13,  it  is 
dated  March  12,  in  Washington  and  received  by  us  on  the 
13th.  This  is  the  telegram  that  we  received  at  that  time, 
it  is  a  copy  of  it. 

Q.  Do  I  understand  that  not  until  then  did  you  from  any 
source  learn  that  the  Secretary  was  going  to  demand  a 
different  type  of  stipulation?  A.  That  is  right. 

Q.  Can  you  give  us  some  estimate,  Mr.  Kayser,  of  the 
amount  of  money  that  had  been  expended  by  El  Paso  on 
the  construction  of  its  San  Juan  Basin  line  at  the  time  that 
it  received  on  March  13  an  indication  from  the  Secretary 
that  he  had  changed  his  mind  and  was  going  to  demand 
a  new  type  of  stipulation?  A.  Pretty  close  to  the  $40,000,000 
that  has  now  been  spent,  a  round  figure,  somewhere  in  the 
thirties. 

Mr.  Boyd:  If  the  Court  please,  at  this  time  I  offer  in 
evidence  Plaintiff’s  Exhibit  No.  9,  it  being  the  telegram  Mr. 
Kayser  has  just  alluded  to. 

Mr.  McKevitt:  The  marks  have  no  signifiance  on  there, 
Mr.  Boyd? 

111  Mr.  Boyd:  Oh,  no,  some  brackets?  No,  they  are 
of  no  significance. 

Mr.  McKevitt :  No  objection. 
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(Telegram  dated  March  12,  1951,  to  El  Paso  Company 
from  Interior  Department  was  marked  Plaintiff’s  Exhibit 
No.  9  and  received  in  evidence.) 

Mr.  Boyd:  May  I  read  it  to  the  Court! 

Mr.  McKevitt:  Your  Honor,  may  I  state,  though,  I  do 
object  to  the  type  of  questions  in  putting  in  conclusions  of 
the  Secretary  in  the  form  of  the  question,  if  he  would  just 
simply  ask  for  facts  from  this  witness — believe  the  last 
three  or  four  questions  of  Mr.  Boyd — think  it  is  the  last 
time  I  will  mention  that,  I  feel  that  he  is  putting  too  many 
conclusions  in  his  sentences,  he  is  testifying  rather  than 
asking  this  witness  to  testify. 

The  Court:  Well,  I  hardly  know  how  to  answer  that, 
except  to  say  that  if  I  enforce  the  rule  against  questions 
which  suggest  an  answer  or  contain  conclusions,  in  the  Dis¬ 
trict  of  Columbia  there  would  be  no  cases  tried. 

Mr.  McKevitt:  Your  Honor,  I  know  you  have  to  have 
leading  questions,  really  my  objection  doesn’t  go  so  much 
to  being  leading  as  far  as  they  are  to  really  being  testifying 
questions.  I  will  withdraw  it. 

Mr.  Boyd:  May  I  proceed,  if  the  Court  please? 

The  Court:  Yes. 

112  That  is  a  dangerous  thing  to  do,  as  you  are  just 
accelerating  the  possibility,  when  you  do  that.  Pro¬ 
ceed. 

Mr.  Boyd:  This  is  the  telegram  dated  March  12 — 

Mr.  McKevitt:  Maybe  I  will  renew  it.  Your  Honor. 

The  Court :  Proceed,  sir. 

Mr.  Boyd:  — address  to  Mr.  Crambling,  signed  by  Dale 
E.  Doty,  Assistant  Secretary  of  Interior,  and  reads : 

“Permission  is  hereby  granted  to  El  Paso  Natural  Gas 
Company  to  deliver  gas  through  the  San  Juan  Pipeline 
to  city  gate  stations  of  Arizona  communities.  This  per¬ 
mission  is  not  to  be  construed  as  authority  to  construct  the 
portion  of  line  covered  by  application  Arizona  0449  or  by 
any  other  applications  for  this  or  any  other  pipeline  for 
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which  rights-of-way  or  permits  to  construct  have  not  been 
granted.  This  permission  is  subject  to  the  condition  that 
the  El  Paso  Natural  Gas  Company  will  promptly  sign  a  re¬ 
vised  common  carrier  stipulation  to  be  proposed  by  Sec¬ 
retary  of  the  Interior  and  should  the  company  refuse  to 
sign  such  stipulation,  it  will  discontinue  the  use  of  the 
pipe  line  covered  by  this  permission.  This  permission  is 
revocable  by  the  Secretary  of  the  Interior  for  any  breach  of 
the  conditions  hereof  or  for  any  breach  of  the  obligations 
of  the  El  Paso  Natural  Gas  Company  under  Sec- 

113  tion  28  of  the  Mineral  Leasing  Act.’^ 

By  Mr  Boyd: 

Q.  Now,  Mr.  Kayser,  when  did  you  first  learn  of  the 
stipulation  to  be  proposed  as  referred  to  in  this  telegram? 
A.  In  the  letter  of  March  22. 

Q.  And  I  show  you  what  has  been  marked  Plaintiff’s 
Exhibit  No.  10- A  and  I  will  ask  you  whether  or  not  that  is 
a  copy  of  the  letter?  A.  Yes,  sir,  this  is  it. 

Q.  And  I  will  show  you  what  has  been  marked  Plaintiff’s 
Exhibit  No.  10-B  and  ask  you  whether  or  not  that  is  the 
proposed  stipulation  that  accompanied  the  letter?  A.  Yes, 
sir,  this  is  the  stipulation  that  accompanied  the  letter. 

Mr.  Boyd:  I  offer  these  in  evidence,  if  Your  Honor 
please. 

Mr.  McKevitt :  No  objection. 

(Letter  dated  March  22, 1951,  to  El  Paso  Company  from 
Interior  Department  was  marked  Plaintiff’s  Exhibit  No. 
10-A  and  stipulation  attached  thereto  was  marked  Plain¬ 
tiff’s  Exhibit  No.  10-B,  and  received  in  Evidence.) 

Mr.  Boyd:  May  I  read  the  letter,  if  the  Court  please? 
The  Court:  Yes. 

Mr.  Boyd :  The  letter,  if  the  Court  please,  is  on  the 

114  letterhead  of  the  United  States  Department  of  the 
Interior,  Office  of  the  Secretary,  and  signed  by  Dale 

E.  Doty,  Assistant  Secretary  of  the  Interior,  addressed  to 
Mr.  Grambling,  Attorney  for  El  Paso — 
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The  Court:  What  is  the  date? 

Mr.  Boyd:  March  22,  1951: 

“My  dear  Mr.  Grambling: 

“There  is  enclosed  a  copy  of  the  common  carrier  stipu¬ 
lation  for  natural  gas  pipelines  crossing  the  public  lands 
which  has  been  adopted  by  this  Department  after  con¬ 
sultation  with  the  Federal  Power  Commission,  which  ap¬ 
proved  the  stipulation. 

“It  will  be  necessary  for  the  El  Paso  Natural  Gas  Com¬ 
pany  to  sign  and  file  this  stipulation  in  connection  with 
each  of  its  pending  applications  before  any  further  permits 
or  rights-of-way  can  be  granted.  Also,  a  rate  schedule  in 
conformity  with  Section  (b)  of  the  stipulation  should  be 
submitted  with  the  Secretary  of  the  Interior  within  30  days 
from  the  receipt  of  this  letter.  No  favorable  action  will 
be  taken  on  any  of  the  company’s  applications  until  a  satis¬ 
factory  rate  schedule  is  submitted. 

“Upon  the  signing  and  filing  of  the  stipulation  as  re¬ 
quired,  however,  the  company  may  deliver  gas  through 
the  San  Juan  Pipeline  to  the  city  gate  stations  of  Arizona 
communities.  This  permission  is  not  to  be  construed 
115  as  authority  to  construct  the  portion  of  line  covered 
by  application  Arizona  0449  or  by  any  other  applica¬ 
tion  for  this  or  any  other  pipeline  for  which  rights-of-way 
or  permissions  to  construct  have  not  been  granted. 

“Sincerely  yours, 

“Dale  E.  Doty, 

‘  ‘  Assistant  Secretary  of  the  Interior.  ’  ’ 

By  Mr.  Boyd: 

Q.  Now,  Mr.  Kayser,  with  respect  to  the  provision  in 
the  stipulation  which  was  then  tendered  to  you,  wherein  it 
was  required  under  some  circumstances  that  El  Paso  might 
have  to  enlarge  its  facilities  or  build  additional  pipeline,  is  it 
possible  for  you  to  give  us  any  estimate  in  millions  of  dol- 
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lars  what  that  might  entail?  A.  It  would  depend  altogether, 
of  course,  upon  the  quantity  that  was  offered.  I  would  say 
offhand  that  if  10  million  cubic  feet  of  gas  were  offered 
to  us,  there  again  it  would  depend  upon  where  you  were 
going  to  deliver  it.  If  we  were  going  to  deliver  it  to  the 
Colorado  River,  to  either  the  Southern  California  com¬ 
panies  or  to  the  Pacific  Gas  &  Electric,  I  would  say  that 
to  deliver  10  million  feet  might  cost  anywhere  from  5  to  10 
million  dollars.  Actually,  to  deliver  405  million  cubic  feet 
to  the  California  border  costs  something  in  the  range  of 
90  to  100  million  dollars.  To  deliver  a  total  of  405  million 
to  southern  California  and  250  million  to  northern 
116  California  and  increased  our  own  present  system 
about  100  million,  has  cost  us  in  the  range  of  250 
million  dollars. 

The  Court:  Let  me  see  those  two  documents,  please. 

Mr.  Boyd:  Yes,  Your  Honor. 

(The  documents  were  handed  to  the  Court.) 

The  Court:  I  presume  there  will  be  some  evidence  of¬ 
fered  as  to  whether  or  not  the  Federal  Power  Commission 
concurred  in  this? 

Mr.  Boyd:  Of  course,  that  is  the  Secretary’s  assertion, 
if  Your  Honor  please,  and  in  that  connection.  I  would  like 
to  point  this  out,  because  I  think  it  is  apropos  at  the  moment, 
that  we  are  entirely  willing,  as  both  Mr.  Kayser  and  I 
have  previously  said,  to  abide  by  any  common  carrier  obli¬ 
gation  which  may  be  imposed  upon  us  by  the  Federal 
Power  Commission,  but  we  take  the  position  that  no  com¬ 
mon  carrier  obligation  requires  of  El  Paso,  as  provided 
for  in  this  stipulation,  the  obligation  of  enlarging  its  line 
or  building  additional  facilities,  and  Your  Honor  will 
remember  that  in  my  opening  statement  I  read  to  the  Court 
excerpts  from  the  Natural  Gas  Act  wherein  Congress  sped- 
fically  denied  to  the  Federal  Power  Conunission  the  right  to 
require  a  natural  gas  pipeline  company  to  enlarge  its  facili¬ 
ties.  I  think  that  this  stipulation  which  has  now  been  con¬ 
cocted  between  Interior  and  the  Federal  Power  Commission 
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is  designed  to  circumvent  that  clear  prohibition  ex- 

117  pressed  by  Congress  upon  the  Federal  Power  Commis¬ 
sion  against  imposing  that  obligation  upon  pipeline 

companies. 

By  Mr.  Boyd: 

Q.  Now,  Mr.  Kayser,  if  you  were  called  upon  in  con¬ 
formance  with  the  agreement  which  you  were  asked  to 
assume  in  this  stipulation,  to  duplicate  the  San  Juan  Basin 
Pipeline,  can  you  tell  us  whether  or  not  that  could  be  built 
for  less  than  that  it  has  cost  you  to  build  it  already ?  A.  No, 
it  would  cost  a  little  more  to  build  it  today  than  it  has 
cost  us  to  date,  because  the  price  of  various  things  has 
gone  up.  It  would  cost  about  45  million  as  it  stands,  and 
it  would  cost,  I  think,  in  the  range  of  48  to  50  million  dollars 
to  duplicate  it 

Q.  Are  you  in  a  position,  Mr.  Kayser,  to  estimate  - 
about  how  long  it  would  take  you  to  complete  the  construc¬ 
tion  of  the  32  miles  that  is  presently  the  subject  of  this 
controversy?  A.  Yes,  sir,  we  have  canvassed  that  situation 
very  thoroughly  and  it  would  take  anywhere  from  45  to  60 
days  to  complete  it. 

The  Court:  To  complete  what,  now? 

The  Witness:  To  complete  this  32  miles  of  pipeline 
after  we  get  the  release  saying  that  we  could  do  so. 

The  Court:  Now,  I  don’t  know  whether  or  not  this  is 
material,  but  has  the  Federal  Power  Commission  ever 
stated  categorically  that  that  demand  is  theirs  as  well  ,  as 
the  Interior  Department? 

118  Mr.  Boyd:  Not  to  us,  if  the  Court  please. 

The  Court:  All  right. 

(Mr.  Grambling  conferred  with  Mr.  Boyd.) 

Mr.  Boyd:  As  Mr.  Grambling  points  out,  quite  to  the 
contrary,  in  their  certificate  issued  to  us,  they  said  that  it 
was  contrary  to  the  public  interest  to  operate  this  as  a  com¬ 
mon  carrier,  but  nowhere  has  the  Federal  Power  Commis- 
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sion  indicated  to  us,  and  we  contend  that  it  would  be  con¬ 
trary  to  the  powers  reposed  in  them,  that  we  would  be 
required  to  build  additional  facilities. 

The  Court :  I  want  to  know  as  a  matter  of  fact  whether 
they  had  ever  said,  “We  concur  in  this  demand  made  by  the 
Interior  Department.’’ 

Mr.  Boyd:  No,  that  has  never  been  asserted  to  us.  We 
only  heard  it  through  representatives  of  the  defendant. 

Mr.  McKevitt :  The  Federal  Power  Commission  made  no 
specific  finding  it  would  be  contrary  to  public  interest  to 
run  the  line  as  a  common  carrier — simply  denied  the  com¬ 
mon  carrier  application  by  this  one  company  on  the  ground 
they  didn’t  make  a  sufficient  showing  of  substantial  con¬ 
tracts  to  authorize  allocation  of  some  20  percent  of  that 
line  to  the  company. 

Mr.  Crambling:  That  was  not  the  basis  of  the  decision 
at  all.  The  basis  of  the  decision  was  that  line  was  con¬ 
tracted  to  90  percent  of  the  capacity  and  it  would  not  be 
in  the  public  interest  to  do  so. 

The  Court :  The  position  of  the  plaintiff,  as  I  un- 
119  derstand  it,  is  that  the  Federal  Power  Commission 
since  1938  has  been  the  Government  agency  within 
the  law  which  had  the  right  to  make  regulations,  and  I 
was  interested  to  know  whether  or  not  this  regulation, 
this  stipulation,  demanded  by  the  Interior  Department  had 
ever  specifically  been  concurred  in  by  the  Federal  Power 
Commission. 

Mr.  Boyd;  Not  to  our  knowledge,  Your  Honor. 

The  Court :  All  right,  sir. 

By  Mr.  Boyd; 

Q.  Mr.  Kayser,  do  you  know  to  what  use  this  gas  is  in¬ 
tended,  in  the  event  that  the  line  is  completed  and  it  is 
possible  to  transmit  gas  to  San  Francisco?  A.  The  use  in 
small  towns  in  Arizona  is  the  usual  use  made  of  natural 
gas  in  such  towns.  It  is  for  cooking,  house  heating,  for 
laundries,  bakeries,  small  commercial  establishments  in  the 
city,  plus,  I  think,  there  may  be  one  or  two  small  power 
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plants  that  use  it  for  fuel  Then,  when  it  is  delivered  to — 
that,  though,  is  a  very  small  part  of  the  line,  a  very- 
small  part  of  the  capacity  is  used  for  that  purpose.  That 
that  is  delivered  to  the  Pacific  Gas  &  Electric,  at  the 
Colorado  River,  goes  into  the  Pacific  Gas  &  Electric’s  sys¬ 
tem  and  is  generally  used  for  the  service  of  population  in 
the  same  manner  it  is  used  in  the  little  towns,  except  that  in 
periods  of  slack  demand  in  the  summer,  they  have  interrupt- 
able  loads  that  go  to  large  industries  and  to  power 

120  plants  and  to  various  commercial  users.  It  generally 
goes  into  and  is  a  part  of  the  total  fuel  supply  for 

the  Pacific — mean,  yes,  the  Pacific  Gas  &  Electric  Com¬ 
pany’s  service  area  which  includes  San  Francisco  and  the 
Bay  area  and  various  other  parts  of  California. 

Q.  Can  you  tell  us  what  the  equivalent  in  fuel  oil  150 
million  cubic  feet  of  gas  a  day  would  be?  A.  Yes,  ein  easy 
way  for  anyone  to  do  that  is  to  remember  that  a  barrel  of 
fuel  oil  is  the  equivalent  of  6,000  cubic  feet  of  gas,  and  if 
you  divide  6,000  into  150  million,  you  get  25,000,  so  the 
daily  capacity  of  this  line  measured  from  a  B.  T.  U.  stand¬ 
point,  and  that  is  the  correct  comparison ;  it  is  the  equiva¬ 
lent  of  25,000  barrels  of  oil 

Q.  A  day?  A.  A  day,  and  whenever  that  is  delivered 
to  the  Pacific  Coast,  it  means  that  much  less  oil  needs  to 
be  burned  or  is  available  for  any  purpose  that  anyone  wants 
to  use  the  oil  for.  In  other  words,  it  is  a  part  of  the  fuel 
supply  of  the  Pacific  Coast  for  all  purposes. 

Q.  Now,  with  respect  to  the  interest  that  El  Paso,  itself, 
has  in  this  matter,  can  you  tell  us  what  will  be  the  losses 
of  El  Paso  suffered  starting  November  1, 1951,  if  the  line  is 
not  completed  by  that  date?  A.  Yes,  we  have  a  contract  to 
deliver  by  January  1,  but  we  likewise  have  an  under- 

121  standing  from  the  Pacific  Gas  &  Electric  that  they 
will  take  this  gas  as  early  as  November  1, 1951. 

Mr.  McKevitt:  If  the  Court  please,  I  suggest  the  best 
evidence  of  that  would  be  the  contract,  he  is  testifying 
about  a  written  instrument  here,  very  important  dates. 
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By  Mr.  Boyd: 

Q.  Do  you  have  the  contract,  Mr.  Kayser?  A.  Yes,  sir, 
I  have  the  contract. 

Q.  Will  you  produce  them,  sir?  A.  If  you  give  me  my 
briefcase,  I  will,  sir. 

(Briefcase  handed  to  witness.) 

Mr.  Boyd:  Do  you  have  any  objection,  Mr.  McKevitt,  if 
we  use  what  appears  to  be  a  mimeographed  copy  of  the 
contract? 

Mr.  McKevitt :  No. 

By  Mr.  Boyd: 

Q.  Mr.  Kayser,  with  respect  to  what  I  have  marked 
Plaintiff’s  Exhibit  No.  11,  is  that  a  mimeographed  copy  of 
the  contract  between  El  Paso  and  the  Pacific  Gas  &  Electric 
Company?  A.  Yes,  sir. 

Mr.  Boyd :  We  offer  this  in  evidence,  if  the  Court  please. 

Mr.  McKevitt:  I  have  no  objection.  Do  you  have  an¬ 
other  copy  of  that? 

The  Witness :  I  have  one  here. 

Mr.  McKevitt :  I  can  get  it  later. 

122  The  Witness :  Yes,  we  will  be  very  glad  to  supply 
you,  we  have  other  copies  in  town. 

(Contract  between  El  Paso  Company  and  Pacific  Gas  & 
Electric  Company  was  marked  Plaintiff’s  Exhibit  No.  11 
and  received  in  evidence.) 

By  Mr.  Boyd: 

Q.  Mr.  Kayser,  assuming  that  the  line  is  not  completed 
by  November  1,  1951,  can  you  estimate  what  will  be  the 
losses  suffered  by  El  Paso  per  day  as  a  consequence  of  its 
inability  to  deliver  gas  to  the  Pacific  Gas  &  Electric  Com¬ 
pany?  A.  Approximately  $26,000  a  day  gross  and  about 
$3,000  a  day  net 

The  Court:  Is  that  $3,000  a  day  after  taxes? 

The  Witness :  I  think  it  is. 
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Mr.  Boyd:  You  may  examine,  Mr.  McKevitt. 

Mr.  Schneider:  Your  Honor,  would  it  be  more  conveni¬ 
ent  for  the  intervener  to  ask  a  few  questions  before  the 
cross-examination  1 

Mr.  McKevitt:  It  is  all  right  with  me. 

The  Court:  Have  you  any  objection,  Mr.  McKevitt? 

Mr.  McKevitt:  No,  sir. 

The  Court:  Proceed,  sir. 

Cross-Examination 
By  Mr.  Schneider : 

Q.  Mr.  E[ayser,  after  El  Paso  received  the  letter  from 
the  Secretary  of  the  Interior’s  representative  dated 

123  August  18, 1950,  which  has  been  received  in  evidence 
as  Exhibit  No.  6,  did  El  Paso  communicate  the  con¬ 
tents  of  that  letter  to  the  officials  of  Southern  Union  Gas 
Company,  an  intervener  in  this  case?  A.  Yes,  we  did. 

Q.  Now,  as  I  understood  your  testimony  this  morning, 
you  have  stated  that  the  main  line  has  been  completed  ex¬ 
cept  for  32  miles  of  the  main  line  at  the  western  extremity? 
A.  That  is  correct 

Q.  And  that  the  line  has  been  completed  as  far  as  all 
the  northern  Arizona  communities,  which  are  scheduled  to 
receive  gas  through  this  line,  are  concerned?  A.  That  is 
correct. 

Q.  Will  you  state,  Mr.  Kayser,  why  it  is  not  economically 
feasible  for  your  company  to  utilize  the  completed  portions 
of  the  line  to  service  these  northern  Arizona  communities? 
A.  The  line  was  constructed  and  proposed  to  the  Federal 
Power  Commission  essentially  as  a  24-inch  line  to  serve 
California  with  150  million  feet  of  gas  with  a  91  percent 
load  factor,  the  service  of  the  little  towns  in  Arizona  was 
just  an  incident  of  that  service  and  couldn’t  possibly  be 
done  on  any  economic  basis  that  would  be  acceptable  either 
to  the  El  Paso  company  or  to  the  citizens  of  those  little 
towns.  On  any  service  dedicated  to  them  alone, 

124  particularly  service  out  of  a  24-inch  line,  there  would 
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be  no  way  to  charge  a  rate  that  would  earn  any  return 
whatsoever  or  even  pay  out-of-pocket  fixed  charges  on  a 
line  of  that  size. 

Q.  Mr.  Khyser,  do  you  know  whether  the  Southern  Union 
Gas  Company  was  an  intervener  in  the  proceedings  before 
the  Federal  Power  Commission?  A.  I  do  not  remember 
whether  they  were  an  intervener,  but  they  were  present 
and  were  interested  in  the  proceedings  and  I  don’t  remem¬ 
ber  clearly  whether  they  testified,  but  they  were  there 
throughout  the  hearings. 

Mr.  McKevitt:  I  object.  Your  Honor.  This  is  no  way 
to  develop  what  the  Southern  Union  may  have  done  before 
the  Federal  Power  Commission,  through  this  witness. 

The  Court:  Well,  if  he  knows. 

Mr.  McKevitt:  He  doesn’t. 

The  Court:  He  says  they  were  there  because  he  saw 
them,  but  that  is  all  he  knows  about  them,  that  is  what 
he  says. 

The  Witness:  Yes,  sir. 

By  Mr.  Schneider: 

Q.  Your  answer  would  be  the  same  with  respect  to  the 
three  intervening  communities  in  northern  Arizona — did 
they  participate  in  that  proceeding?  A.  The  representa¬ 
tives  of  one  or  two  of  those  towns  were  there,  the 
125  representative  of  the  State  of  Arizona,  I  believe  the 
Attorney  General  was  there  and  made  statements  on 
behalf  of  the  Communities  in  Arizona  that  wanted  gas,  fa¬ 
voring  the  granting  of  the  certificate. 

Mr.  Schneider :  That  is  all,  thank  you. 

Cross-Examination 
By  Mr.  McKevitt : 

Q.  In  response  to  your  question  from  counsel  for  inter¬ 
vener,  did  you  say  that  Southern  Union  Gas  had  been  ap¬ 
prised  of  this  August  18  letter  of  the  Director  of  Bureau  of 
Land  Management?  A.  That  is  right. 


125 


Q.  How  were  they  apprised  of  that?  A.  I  think  they  re¬ 
ceived  a  copy  of  the  letter,  itself,  somewhere  along  in  Oc¬ 
tober.  I  would  have  to  examine  the  files  and  get  them  to 
examine  their  files,  hut  we  did  inform  them  of  the  letter  and 
of  onr  action  under  it. 

Q.  You  don’t  really  know  then,  whether  they  were  in¬ 
formed  of  it  or  not?  A.  Oh,  yes,  I  do. 

Q.  You  said  they  were  sent  a  letter.  A.  They  either  were 
sent  the  letter,  I  mean,  I  don’t  know  whether  a  letter  trans¬ 
mitted  the  copy  of  the  letter  to  them  or  not,  I  don’  know 
that ;  but  I  do  faiow  that  they  did  receive  a  copy  of  the  letter. 

Q.  You  know  that  the  Southern  Union  Company 

126  received  a  copy  of  that  letter?  A.  I  know  the  rep¬ 
resentatives  of  the  Southern  Union — 

Q.  Did  you  look  in  their  files?  A.  I  know  the  Southern 
Union  representatives  did  receive  a  copy  of  the  letter. 

Mr.  McKevitt:  I  move  this  testimony  be  stricken. 

The  Court:  He  says  he  mailed  a  letter,  I  presume  that 
is  what  he  means. 

The  Witness:  No,  I  didn’t  say  I  mailed  it.  Judge. 

The  Court:  Well,  I  know,  but  you  have  got  to  mean 
something,  and  of  course  you  couldn’t  tell  that  they  re¬ 
ceived  it  unless  you  were  there  when  it  was  received,  but 
you  can  testify  it  was  mailed,  if  you  know  that  it  went  out 
in  the  ordinary  course  of  business  in  your  oflBce. 

The  Witness :  That  is  right.  It  went  out  in  the  ordinary 
course  of  business  in  our  office  and  the  letter,  itself,  that 
transmitted,  I  haven’t  got  and  don’t  know  about  it. 

By  Mr.  McKevitt : 

Q.  You  sent  the  letter  out?  A.  No,  I  didn’t  say  I  sent  it. 

Q.  You  didn’t  have  anything  to  do  with  it?  A.  I  didn’t 
say  that  either. 

Q.  Do  you  have  a  copy  of  the  letter?  A.  No. 

Mr.  McKevitt :  I  move  that  testimony  be  stricken, 

127  Your  Honor.  In  addition  to  not  being  the  best  evi¬ 
dence,  I  don’t  think  this  witness  knows. 
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The  Court:  Well,  I  will  have  to  do  that,  because  the 
plaintiff  ought  to  be  able  to  produce  a  copy  of  a  letter  which 
they  say  they  mailed. 

Mr.  Schneider:  Your  Honor,  I  have  no  objection  to  that. 
I  will  develop  it  through  my  own  witness,  I  was  on  the  re¬ 
ceiving  end  of  the  communication.  I  will  develop  the  same 
information  through  Southern  Union  Gas  when  they  are 
put  on. 

Mr.  Boyd :  Your  Honor,  here  is  the  original  of  the  letter ; 
we  have  just  gotten  it  from  Mr.  Willis  Lea  of  the  Southern 
Union,  who  is  their  counsel  and  sits  here. 

Would  you  like  to  see  it,  Mr.  McKevitt? 

Mr.  McKevitt:  If  you  have  got  a  letter,  why  don’t  you 
put  it  in? 

Mr.  Boyd:  You  were  the  one  questioning  Mr.  Kayser’s 
veracity. 

The  Court:  No,  I  don’t  think  he  questioned  his  veracity, 
he  simply  questioned  his  knowledge,  his  absolute  legal 
knowledge. 

Mr.  Schneider :  I  will  offer  the  letter  at  the  time  I  put  my 
witness  on.  Your  Honor.  I  didn’t  realize  this  was  going  to 
create  a  rumpus. 

The  Court :  All  right. 

By  Mr.  McKevitt : 

Q.  Mr.  Kayser,  how  long  have  you  had  your  north- 
128  and  southern  California  lines  in  operation?  A.  We 
put  the  southern  California  line,  26-inch  line,  to 
Blythe,  just  below  Blythe,  on  the  Colorado  River,  in  opera¬ 
tion,  I  believe  it  was  October,  1947,  for  the  delivery  initi¬ 
ally  of  125  million  feet  of  gas  a  day  to  the  Southern  Cali¬ 
fornia  companies. 

Q.  To  P.  G.  &  E.?  A.  No,  to  the  Southern  California 
Companies.  Then,  the  northern  line  was  put  in  operation 
to  the  Pacific  Gas  &  Electric  Company  at  what  we  call  To- 
pock,  the  little  place  called  Topock  on  the  Colorado  River. 

Q.  Am  I  correct  that  this  is  the  northern  California  line 
(indicating)  ?  A.  No,  sir,  you  are  not. 
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Q.  Would  yon  point  out  just  where  that  line  is?  A.  The 
original  26-inch  line  to  Southern  California  is  one  of  the 
two  lines  that  run  all  the  way  across  the  map  on  the  lower 
edge,  through  the  lower  or  southern  portion  of  Arizona, 
New  Mexico,  and  the  extreme  western  edge  of  Texas,  over 
to  a  point  just  south  of  Blythe,  California,  on  the  Colorado 
River.  That  is  a  26-inch  line,  it  was  built  originally  to 
serve  the  southern  California  companies.  Then,  a  little  hit 
later,  we  built  a  30-inch  line  parallel  with  that  26-inch  line, 
all  the  way  to  a  point  just  before,  some  40  miles  prior  to 
reaching  the  Colorado  River  where  we  branched 

129  off  or  continued  the  line,  the  30-inch  line,  some  90- 
odd  miles  up  to  a  point  below  Needles,  to  that  little 

place  called  Topock  on  the  Colorado  River  where  it  joined 
the  Pacific  Gas  &  Electric  Company’s  line  coming  down 
from  San  Francisco  and  the  Bay  area.  That  line  was  put 
in  service,  I  think  we  began  delivering  gas  under  it  some¬ 
time  last  year. 

Q.  Sometime  last  year?  A.  Ye^ 

Q.  About  when,  would  you  say?  A.  I  would  have  to  re¬ 
fresh  my  memory  on  the  first  day. 

Q.  Shall  we  say  early  in  the  year,  early  in  1950,  or  middle 
of  the  summer,  or  fall?  A.  Well,  I  would  have  to  refresh 
my  memory  on  the  exact  date,  I  remember  the  other  date 
because  it  was  a  very  important  date,  the  first  time  gas  had 
been  turned  on  in  California.  The  date  of  turning  it  on  at 
Topock,  I  would  have  to  refresh  my  memory,  I  do  not  re¬ 
member. 

Q.  That  northern  California  line  feeds  into  P.  G.  &  E.  in 
California?  A.  That  is  right. 

Q.  P.  G.  &  E.  serves  through  to  San  Francisco?  A.  Pa¬ 
cific  Gas  &  Eelectric  has  the  distribution  system  in  San 
Francisco  and  the  Bay  area. 

Q.  How  much  gas  is  carried  through  that  line?  A.  That 
line  was  designed  to  take  and  deliver  at  that 

130  point  250  million  feet  of  gas  a  day.  That  is  what 
the  capacity  of  that  line  is  designed  for.  Now,  it  is 
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not  used  exclusively  for  that,  because  the  30-inch  line  has  a 
great  deal  more  capacity  than  that.  The  two  lines,  all  of 
the  lines  are  used  for  the  total  purposes  of  the  system. 

Q.  Does  the  southern  California  line  integrate  with  the 
northern  California  line?  A.  Oh,  yes,  oh,  yes. 

Q.  It  does?  A.  All  those  lines,  every  line  you  see  on 
there,  the  four  16-inch  lines  coming  out  of  the  field,  the  26- 
inch  line,  the  30-inch  line,  all  are  integrated,  because  there 
are  interconnections  between  them,  in  some  instances  as 
much  as  every  few  miles. 

Q.  Am  I  correct  in  this,  gas  from  the  Permian  Basin  in 
Texas  can  come  through  either  of  the  existing  northern  or 
southern  California  lines,  tie  in  over  here  with  P.  G.  &  E., 
and  be  distributed  in  through  California?  A.  That  is  cor¬ 
rect. 

Q.  What  is  the  total  amount  you  can  deliver  through 
those  two  lines  to  P.  G.  &  E.  for  delivery  in  California?  A. 
Well,  correctly  stated,  through  the  26  and  through  the  30- 
inch  lines,  there  can  be  delivered,  one,  to  the  southern  Cali¬ 
fornia  companies,  405  million  feet  of  gas  a  day  at  the 
point  near  Blythe,  that  is  the  contract,  that  is  the  ca¬ 
pacity. 

131  Q.  You  have  been  doing  that  since  sometime  last 
year?  A.  We  have  been  doing  that  last  year  and 
we  were  doing,  I  think,  that  even  in  part  of  the  preceding 
year ;  and  in  addition,  it  will  deliver  on  up  to  Topock  250 
million  cubic  feet  of  gas  per  day.  That  is  the  capacity  that 
exists  today. 

Q.  Now,  the  San  Juan  line  that  we  are  talking  about  in 
this  litigation  is  the  line  shown  on  the  northerly  portion  of 
Plaintiff’s  Exhibit  No.  1,  is  that  correct?  A.  That  is  cor¬ 
rect,  that  is  the  San  Juan  line. 

Q.  It  starts  roughly  in  the  San  Juan  area  up  in  Colorado 
and  northern  New  Mexico  and  runs  over  into  the  California 
border?  A.  It  connects  into  this  so-called  southern  line  at 
the  point  17  miles  east  of  the  river. 

Q.  That  can  integrate  again  into  this  existing  system? 
A.  Correct. 
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Q.  Mr.  Kayser,  I  understand  your  position  here,  that 
your  company  is  willing  to  sign  a  stipulation  which  says 
that  you  will  act  as  a  common  carrier  under  the  Mineral 
Leasing  Act  and  that  you  will  file — 

The  Court:  Do  you  need  that  map  any  more? 

Mr.  McKevitt:  I  don^t  think  so. 

The  Court:  Well,  suppose  you  go  back  to  the  counsel 
table — down  in  the  country,  you  know,  where  things  get 
really  hot,  the  Judge  always  make  counsel  and  wit- 

132  ness  stay  far  away  so  nobody  can  be  hit. 

(Mr.  McKevitt  returned  to  the  counsel  table.) 

Mr.  McKevitt:  It  is  a  little  difficult  from  here.  Your 
Honor,  to  see  the  witness. 

Will  the  reporter  read  my  last  question,  please? 

(The  question  was  read.) 

By  Mr.  McKevitt: 

Q.  — and  that  you  will  file  a  tariff  schedule  as  a  conunon 
carrier,  is  that  correct?  A.  File  a  tariff  schedule  with  the 
Federal  Power  Commission. 

Q.  Has  that  always  been  your  position,  Mr.  Kayser?  A. 
Yes. 

Q.  Mr.  Kayser,  did  you  ever  testify  in  the  hearing  be¬ 
fore  the  Federal  Power  Commission  when  you  were  seeking 
a  certificate  of  convenience  and  necessity  for  this  San  Juan 
line?  A.  I  testified  four  times,  I  mean  four  different  places. 

Q.  Do  you  recall  a  situation  in  which  you  were  asked 
about  your  reaction  to  a  requirement  that  you  file  a  tariff 
schedule  with  the  Federal  Power  Commission?  A.  I  don’t 
remember  about  the  tariff. 

Q.  Let  me  ask  you,  who  is  Mr.  Cragin.  A.  Mr.  Cragin 
is  vice  president  and  general  manager  of  El  Paso  Com¬ 
pany. 

133  Q.  How  long  has  he  been?  A.  Since  1933,  De¬ 
cember. 

Q.  Is  he  still  with  your  company?  A.  Yes. 

Q.  A  responsible  official  of  your  company?  A.  Well,  his 
title  indicates  that,  I  guess. 
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Q.  Let  me  ask  you,  if,  in  testifying  before  the  Fed¬ 
eral  Power  Commission,  you  didn’t  testify  as  follows,  I 
am  reading — 

The  Court:  When  was  that,  sirt 

Mr.  McKevitt:  The  hearings  were  concluded  in  April 
of  1950.  I  won’t  read  all  of  this,  I  intend  to  offer  it.  Your 
Honor,  later ;  I  just  want  to  read  a  portion  of  it  here : 

“Q.  And  so  far  as  the  construction  of  the  San  Juan 
Pipeline  is  concerned,  will  you  have  to  obtain  such  grants 
from  the  Secretary  of  the  Interior?  “A.  Yes,  sir. 

“Q.  Is  your  company  willing  to  comply  with  the  com¬ 
mitments  made  to  the  Secretary  of  the  Interior  at  the  time 
you  obtain  the  grants?  “A.  It  depends  upon  how  you  in¬ 
terpret  that  commitment,  Mr.  Kurtz.  Just  the  blanket 
statement  of  a  common  carrier  pipeline  for  gas  is  not  pos¬ 
sible  of  performance  without  some  definitions,  restrictions, 
rules,  and  regulations. 

“Our  position  about  it  is  that  until  such  defini- 
134  tions,  rules  and  regulations  are  made,  it  is  not  prac¬ 
tical  for  us  to  act  as  a  common  carrier.  We  haven’t 
any  notion,  of  course — and  we  couldn’t,  if  we  wanted  to — 
of  disobeying  the  law,  but  any  law  that  is  as  broad  in  its 
general  language  as  that  must  have  some  interpretation, 
must  have  some  reasonable  rules  and  regulations  in  con¬ 
nection  with  it  before  it  can  be  performed.” 

Your  Honor,  the  next  two,  I  will  read,  but  I  think  I  will 
just  be  wasting  time.  I  will  skip  one  question — ^well,  I  think 
it  is  prob.^jjy  better  if  I  read  it  all : 

“Q.  What  do  you  mean  by  some  interpretation?  In 
other  words,  you  take  the  same  position  that  Mr.  Cragin 
took;  that  it  would  require  a  decision  of  the  Supreme 
Court?  “A.  It  will  take  a  definition  of  what  are  the  obli¬ 
gations  that  are  imposed  on  a  pipeline  by  that  language 
before  we  will  accept  any  specific  obligation  under  it.  We 
will,  of  course,  accept  the  obligation  that  is  finally  de- 
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tennined  and  defined  as  the  company’s  obligation  under 
that  Act.  But  until  then,  it  isn’t  practical  to  do  it. 

“I  would  like  to  say  this:  It  isn’t  like  a  train  that  is 
going  along,  that  is  going  to  have  some  room ;  you  step  on 
the  train  and  pay  your  fare.  You  do  that  once,  and  that 
is  all. 

135  “It  isn’t  practical  to  transport  gas  that  way;  it 
just  isn’t  in  the  cards. 

“Q.  What  I  am  trying  to  get  at  is  the  position  of  the 
company.  Now,  assume  that  this  Commission  asked  you  to 
file  rates  as  a  common  carrier;  would  you  do  so?  A.  We 
would  contest  any  order  by  you  to  require  us  to  file  rates 
as  a  common  carrier  and  take  it  right  on  up  through  the 
courts  and  get  a  final  determination  on  that  power  within 
the  Commission. 

“Q.  I  think  that  clarifies  for  me  your  position.” 

By  Mr.  McKevitt : 

Q.  You  recall  that  testimony?  A.  Yes,  sir. 

Q.  Do  you  recall,  at  the  same  hearing,  the  testimony  of 
Mr.  Cragin?  A.  That  is  right,  I  recall  it  very  well  indeed. 

Mr.  McKevitt:  I  will  be  very  brief  rather  than  reading 
all  this,  I  have  certain  parts  in  which  Mr.  Cragin  testified 
as  follows : 

“Q.  I  call  your  attention,  Mr.  Cragin,  to  pages  9  and  10 
of  this  agreement  wherein  it  refers  to  rights-of-way.  Does 
that  reference  refer  to  grants  of  rights-of-way  across  pub¬ 
lic  lands  that  have  been  issued  by  the  Secretary  of 

136  the  Interior  under  the  Leasing  Act  of  1920?  A. 
Probably.  I  don’t  know  exactly,  but  I  presume  so. 

We  have  never  missed  one  yet. 

“Q.  You  do  have  to  have  permits,  do  you  not,  from  the 
Secretary  of  the  Interior  and  have  obtained  them  for  the 
construction  of  your  lines?  A.  That’s  right,  either  public 
lands  or  Indian  reservations. 

“Q.  And  are  you  familiar  with  the  requirement  that  is 
imposed  by  the  Leasing  Act  of  1920  with  regard  to  the 
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carrying  of  gas  as  a  common  carrier?  A.  I  think  I  am,  yes. 

^‘Q.  That  has  been  discussed  in  your  board  of  directors 
meetings,  has  it  not?  A.  I  don^t  think  we  have  ever  had 
occasion  to  discuss  it  at  directors  meetings  but  it  has  been 
discussed  around  the  house  fof  a  good  many  years. 

“Q.  Let  me  ask  you  this  as  an  officer  of  the  company: 
Is  your  company  willing  to  comply  with  the  commitment 
made  to  the  Secretary  of  the  Interior  at  the  time  such 
rights-of-way  are  granted?  A.  That  is  an  involved  legal 
question,  Mr.  Kurtz,  that  I  don’t  think  I  am  qualified  to 
answer. 

“Q.  Let  me  ask  you  this:  Suppose  you  were  tendered 
gas  to  be  transported  as  a  common  carrier, 
137  would  you  do  so  ?  A.  No.  It  would  take  an  Act  of 
the  Supreme  Court  of  the  United  States.” 

Your  Honor,  I  offer  these  as  Defendant’s  Exhibits.  No. 
1  is  the  testimony  of  Mr.  Kayser  before  the  Federal  Power 
Commission,  and  Exhibit  No.  2  is  the  testimony  of  Mr. 
Cragin  before  the  Federal  Power  Commission. 

Mr.  Boyd :  We  have  no  objection. 

(Excerpts  of  testimony  of  Mr.  Kayser  before  Federal 
Power  Commission  was  marked  Defendant’s  Exhibit  No.  1 
and  received  in  evidence.) 

(Excerpts  of  testimony  of  Mr.  Cragin  before  Federal 
Power  Commission  was  marked  Defendant’s  Exhibit  No.  2 
and  received  in  evidence.) 

The  Court :  Let  me  see  if  my  memory  is  correct.  As  I 
understand  it,  the  plaintiff  did  enter  into  a  stipulation, 
which  was  read  and  which  I  read,  that  they  would  act  as  a 
common  carrier. 

Mr.  McKevitt :  That  is  correct.  Your  Honor.  The  issue 
in  this  case,  as  I  say,  is  that  the  Secretary,  in  finding  that 
just  words  aren’t  enough — there  is  a  lot  of  difference  be¬ 
tween  just  a  man  saying  he  will  become  a  common  carrier 
and  actually  acting  as  one — it  became  necessary  for  the 
Secretary  to  make  this  additional  stipulation  simply  to 
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carry  out  the  precise  thing  that  the  law  requires  and 

138  that  they  say  they  are  willing  to  say  that  they  will 
do  it.  The  Secretary  has  revised  this  stipulation  to 

make  it  effective,  actually  seeing  that  somebody  with  extra 
gas  in  that  area  will  be  able  to  transport  it  through  this 
line  as  a  common  carrier  line. 

The  Court:  Proceed,  sir. 

By  Mr.  McKevitt : 

Q.  Prior  to  the  time  of  your  testimony  before  the  Fed¬ 
eral  Power  Commission,  Mr.  Kayser,  did  your  company  ob¬ 
tain  any  rights-of-way  for  a  gas  pipeline?  A.  Yes,  since 
1929,  we  obtained  the  first  ones  in  the  spring. 

Q.  I  mean  rights-of-way  from  the  Secretary  of  the  In¬ 
terior?  A.  Yes,  sir,  I  mean  that  in  1929  we  obtained 
rights-of-way  from  the  Secretary  of  Interior  for  lands  in 
New  Mexico  for  the  construction  of  the  original  16-inch 
line. 

Q.  Did  you  have  some  in  the  northern  and  southern  Cali¬ 
fornia  lines?  A.  Oh,  yes,  we  have  had  them  every  time  we 
built  anything. 

Q.  Did  those  rights-of-way  contain  a  stipulation  that  you 
would  act  as  a  common  carrier?  A.  The  original  right-of- 
way  of  1929  contained  the  same  language  exactly  as  pro¬ 
vided  by  the  Mineral  Leasing  Act. 

Q.  In  other  words,  that  you  would  act  as  a  com- 

139  mon  carrier?  A.  Just  exactly  what  it  now  says. 

Q.  Framed  in  the  language  of  the  statute?  A. 

Right. 

Q.  Now,  at  one  time,  did  you  see  a  copy  of  this  letter  of 
June  16  to  the  Federal  Power  Commission,  from  the  Secre¬ 
tary?  A.  What  was  the  question,  please,  sir? 

Q.  Let’s  see  the  exhibits,  I  believe  it  is  No.  2- A.  A.  I 
know  the  letter.  Did  you  say  did  I  see  it? 

Q.  Yes.  A.  I  was  there  when  it  was  introduced  and  read 
to  the  Commission. 
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Q.  TMs  letter  wMch  is  Plaintiff’s  Exhibit  No.  2- A,  letter 
of  June  16, 1950?  A.  That  is  right,  I  was  there  in  the  hear¬ 
ing  at  the  time  it  was  offered. 

I  Q.  Which  would  be  the  next  day?  A.  On  that  date,  it 
I  was  right  at  that  date,  I  don’t  remember  if  it  was  exactly 
that  date. 

Q.  At  that  time,  were  you  disturbed  by  the  fact  that  the 
Secretary  now  indicated  that  he  would  require  the  filing  of 
I  a  rate  schedule  for  the  transportation  of  all  gas  as  a  com¬ 
mon  carrier?  A.  Not  particularly,  because  it  had  al- 

140  ways  been  our  position  that  whatever  the  obligations 

I  that  remained  over  of  the  common  carriage  provision 

of  the  Mineral  Leasing  Act,  were  within  the  jurisdiction  of 
the  Federal  Power  Commission  to  enforce  and,  therefore,  it 
was  not  disturbing  to  me  to  learn  that  the  Secretary  was 
I  now  requiring  that  in  addition  to  filing  the  particular  stipu¬ 
lation  that  we  had  previously  filed,  namely,  in  the  language 
'  of  the  statute,  the  additional  stipulation  that  we  would  file 
a  tariff  with  the  Commission. 

'  Q.  You  consider  this  letter,  then,  evidence  of  an  intention 
on  the  part  of  the  Secretary  to  make  an  additional  require¬ 
ment  for  those  who  are  going  to  require  rights-of-way 

across  public  lands?  A.  Yes,  and  I  interpreted - 

Q.  You  said  “Yes”  to  that. 

Mr.  Boyd ;  Let  him  answer. 

Mr.  McKevitt :  I  just  asked  him - 

I  The  Witness :  I  am  trying  to  answer,  you  are  asking  for 

my  interpretation  of  the  letter. 

Mr.  Boyd :  Will  the  reporter  please  read  the  question  so 
we  can  see  what  it  is? 

(The  question  was  read.) 

Mr.  Boyd :  He  asked  him  what  he  considered  it  to  be.  I 
submit  he  has  a  right  to  answer  that. 

The  Witness :  Also,  if  I  may  be  permitted - 

!  Mr.  McKevitt:  Just  a  second,  I  want  to  get  the 

141  next  question  in  sequence. 
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Mr.  Boyd:  May  we  have  a  ruling  on  that,  if  the  Court 
please?  Counsel  asked  him  what  he  considered  the  letter 
to  be,  and  I  think  Mr.  Kayser  should  be  accorded  the 
opportunity  to  answer: 

The  Court:  He  can  answer  the  question  fully  at  this 
time ;  you  can  continue  to  question  him  afterwards. 

The  Witness:  You  said  I  could  answer? 

The  Court:  Yes. 

The  Witness:  I  took  the  letter  to  he  just  what  it  said, 
that  the  primary  obligation,  the  primary  jurisdiction  of  en¬ 
forcing  the  common  carrier  provision  of  the  Mineral 
Leasing  Act  was  in  the  Federal  Power  Commission,  and  I 
agreed  with  that  statement ;  therefore,  the  filing  of  a  tariff 
didn’t  mean  anything  serious  to  me. 

By  Mr.  McKevitt : 

Q.  All  right,  Mr.  Kayser,  get  back  to  the  second  thing  I 
wanted  to  get  in  response  to  the  first  question — the  addi¬ 
tional  thing  the  Secretary  was  requiring  then  was  the  mat¬ 
ter  of  filing  a  rate  schedule  and  tariff?  A.  That  is  right. 

Q.  That  was  something  additional?  A.  Additional,  right. 

Q.  Would  you  say  that  at  that  point  you  had  no 
142  objection  to  it?  A.  No,  no  fundamental  objection  to 
it,  no. 

Q.  Did  anybody  from  your  company  ever  talk  to  repre¬ 
sentatives  of  the  Secretary  of  the  Interior  and  object  to  it? 
A.  I  suspect  that  in  trying  to  iron  out  the  language  that 
suited  us  better,  that  we  objected  to  the  whole  thing,  that 
would  be  my  way  of  proceeding,  to  start  with. 

Q.  Do  you  recall  the  position  that  the  Secretary  had  no 
authority  to  make  that  requirement?  A.  I  don’t  recall  it, 
but  I  suspect  it  was  taken. 

Q.  As  a  matter  of  fact,  it  was,  wasn’t  it,  Mr.  Kayser? 

The  Court:  It  was  what? 

Mr.  McKevitt :  The  position  was  taken  the  Secretary  had 
no  authority  to  make  this  additional  requirement  that  a 
rate  schedule  be  filed. 
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The  Court:  Well,  I  have  gotten  the  impression  that  the 
position  of  the  plaintiff  has  been  that  the  Federal  Power 
Commission  could  require  that  the  rate  schedule  could  be 
filed. 

I  Mr.  McKevitt:  I  beg  your  pardon? 

The  Court:  I  have  gotten  the  impression  the  plaintiff ^s 
position  was  that  the  Federal  Power  Commission  could  re- 
I  quire  that  a  rate  schedule  be  filed  and  that  the  Secretary 
of  the  Interior  could  not,  as  a  matter  of  law.  Am  I  correct 
in  that? 

Mr.  Boyd:  That  is  our  position,  if  Your  Honor  please. 

Mr.  McKevitt :  They  are  pointing  out  that  in  this  August 

18  stipulation,  which  they  say  is  satisfactory  to  them, 

143  it  requires  that  they  file  a - 

The  Court:  The  witness  says  he  is  just  trying  to 
keep  everybody  sweet,  as  long  as  it  doesn’t  do  him  any 
harm. 

The  Court  will  take  a  five-minute  recess. 

The  Witness :  Thank  you  very  much  for  that. 

(A  short  recess  was  taken.) 

By  Mr.  McKevitt : 

Q.  Mr.  Kayser,  I  believe  that,  before  the  recess,  we,  in 
effect,  agreed  that  your  company  objected  to  this  require¬ 
ment  of  additional  stipulation  requiring  that  you  file  a  rate 
schedule. 

Mr.  Boyd:  With  whom? 

The  Witness:  You  want  me  to  testify  again  on  that 
point?  I  am  willing  to  do  it. 

The  Court :  Make  it  clear  to  him  what  your  position  was. 

By  Mr.  McKevitt: 

Q.  That  you  file  a  rate  schedule  as  a  common  carrier 
I  with  any  regulatory  agency  the  Secretary  may  prescribe? 
A.  I  did  do  that,  I  did  agree  at  the  time,  and  I  did  file. 

,  Q.  I  believe  thereafter  you  testified  that  the  precise  ques¬ 
tion  arose  in  connection  with  a  pipeline  application  not  on 
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the  San  Jnan  Line,  but  on  the  Southern  California  line,  is 
that  correct?  Excuse  me,  that  is  the  Northern  California 
line.  To  refresh  your  memory,  I  will  hand  you  Plain- 

144  tiff’s  Exhibit  No.  4.  A.  Yes,  sir,  this  is  the  decision 
of  July  21,  in  which  the  requirement  was  made  for  a 

stipulation  substantially  the  one  that  was  agreed  upon  in 
the  letter  of  August  18. 

Q.  By  that  time — ^this  was  before  the  letter  of  August  18, 
wasn’t  it?  A.  July  21  is  before  August  18,  yes,  sir. 

Q.  Right.  Now,  that  was  the  decision  involving  a  right- 
of-way  application  on  the  Northern  California  line?  A. 
That  was  one  on  the  lower  lines,  yes,  on  the  30-inch  line  to 
the  South. 

Q.  And  the  result  of  that  decision  in  July,  then,  of  1950 
was  that  the  Secretary  or  the  Director  of  the  Bureau  of 
Land  Management  held  that  to  get  that  right-of-way,  you 
would  have  to  file  a  stipulation  which,  in  addition  to  saying 
you  would  act  as  a  common  carrier,  you  specifically  agreed 
to  file  a  rate  schedule  with  any  regulatory  agency  provided 
by  the  Secretary?  A.  That  is  correct.  It  is  the  same  stipu¬ 
lation  that  the  Secretary  put  before  the  Federal  Power 
Commission  on  June  16. 

Mr.  McKevitt;  Your  Honor,  may  I  read  the  last  sen¬ 
tence  of  this  decision,  remembering  that  this  is  July  21, 
1950? 

The  Court :  All  right,  sir. 

Mr.  McKevitt:  ‘Hn  view  of  the  stipulations  re- 

145  quired  and  directive  issued  by  this  decision,  it  is  be¬ 
lieved  that  adequate  measures  have  been  taken  to 

safeguard  the  common  carrier  nature  of  the  pipelines  in¬ 
volved  in  this  appeal.  The  proper  method  of  enforcing  the 
provision  with  respect  to  rights-of-way  heretofore  granted, 
may  be  in  court  action,  in  view  of  the  last  sentence  of  Sec¬ 
tion  28,  which  would  constitute  a  separate  proceeding.  Con¬ 
sequently,  we  do  not  find  it  proper  to  withhold  approval  of 
those  rights-of-way  because  of  the  other  alleged  violations. 
This  does  not  mean,  however,  that  a  continued  refusal  by 


138 


pipeline  right-of-way  holders  to  transport  oil  or  gas  as  com¬ 
mon  carriers,  will  not  in  the  future  result  in  our  refusal  to 
approve  additional  rights  of  way  for  such  holders/’ 

By  Mr.  McKevitt : 

Q.  Now,  after  that  decision  came  down,  Mr.  Kayser,  did 
you  or  representatives  of  your  company  again  take  the  mat¬ 
ter  up  with  the  Secretary  of  the  Interior  or  his  representa¬ 
tives?  A.  Yes,  sir,  the  stipulation  that  is  set  forth  says 
“oil  and  gas.”  Well,  obviously,  we  couldn’t  sign  such  a 
stipulation  as  that.  And  there  were  certain  other  language 
changes  that  we  wanted  and  we  took  it  up  with  a  view  to 
getting  a  perfectly  clear-cut  stipulation  for  us  to  sign. 

Q.  Were  you  willing  at  that  time  to  file  a  schedule 
146  at  all  with  any  regulatory  agency  that  the  Secretary 
might  mention?  A.  Yes,  we  were. 

Q.  Was  that  your  position  on  August  1,  1950?  A.  That 
was  not  the  position  we  took  with  the  Commission  in  work¬ 
ing  out  the  language  that  we  wanted ;  as  I  said  a  while  ago, 
we  raised  the  whole  question  as  to  whether  or  not  as  far  as 
that  is  concerned,  under  the  Mineral  Leasing  Act  after  the 
enactment  of  the  Natural  Gas  Act,  there  was  any  common 
carrier  obligation  whatsoever,  an  excellent  argument  can  be 
made  and  probably  correct.  Now,  you  asked  me  for  the 
position  and  we  took  this  position :  I  did,  myself,  with  the 
Department,  that  an  excellent  argument  can  be  made  that 
there  is  no  common  carrier  obligation  because  it  is  not  prac¬ 
ticable  to  be  a  common  carrier  under  Section  7(c)  of  the 
Federal  Power  Commission  where  you  have  got  to  ask  them 
for  every  single  increase  of  your  capacity  or  every  connec¬ 
tion  that  you  make  with  any  customer,  and  a  common  car¬ 
rier  presupposes,  as  I  understand  the  term,  that  you  stand 
there  waiting  and  when  anybody  walks  in,  you  take  their 
goods  and  deliver  it  over  to  another  point. 

The  Court:  Is  it  your  view  that  when  you  say  that  a 
railroad  is  a  common  carrier,  that  he  has  got  to  do  any¬ 
thing  more  than  to  carry  all  the  passengers  that  his  cars 
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will  cany,  and  cany  all  the  freight  that  his  freight 

147  cars  will  carry,  without  any  discrimination?  Does 
the  fact  that  he  is  a  common  carrier,  in  your  concep¬ 
tion,  mean  that  he  has  to  construct  an  additional  line  in 
order  to  accommodate  something  that  his  present  lines  are 
not  sufficient  to  accommodate,  is  that  what  you  think? 

The  Witness:  We  have  never  thought  that  was  the  obli¬ 
gation  of  the  two  words  “common  carrier.”  It  takes  a  code 
so  far  as  I  know,  throughout  the  jurisprudence  of  the  world, 
to  require  the  construction  of  any  additional  facilities. 

The  Court:  It  takes  a  what? 

The  Witness :  A  code,  that  is,  a  statute. 

The  Court :  A  law. 

The  Witness :  A  law  to  require  anyone  to  do  any  more 
than  that.  But  in  addition,  though,  is  this  thought — 

Mr.  McKevitt:  Just  a  second,  Mr.  Kayser. 

The  Witness :  Excuse  me. 

By  Mr.  McKevitt : 

Q.  As  I  understand  your  testimony,  you  just  testified  in 
your  opinion  there  was  no  requirement  for  you  to  act  as  a 
common  carrier?  A.  I  didn’t  say  that.  And  I  don’t  say 
that  today.  I  say  that  the  only  way  that  you  can  deter¬ 
mine  what  are  the  obligations  of  a  natural  gas  pipeline,  en¬ 
gaged  in  interstate  commerce,  that  has  by  such  fact  be¬ 
come  a  natural  gas  company  under  the  Natural  Gas 

148  Act,  the  only  way  you  can  determine  those  obliga¬ 
tions  is  to  have  them  determined  by  the  Federal 

Power  Commission  with,  of  course,  the  right  of  appeal  to 
determine  whether  the  Federal  Power  Commission’s  find¬ 
ing  is  lawful  or  not. 

Q.  That  is  even  though  you  may  have  signed  and  ob¬ 
tained  rights-of-way  to  your  pipeline  over  public  lands  by 
agreeing  that  you  would  act  as  a  common  carrier?  A. 
Right.  My  conception  always  has  been  that  the  two  words 
“common  carrier”  obligations  set  forth  in  the  Mineral 
Leasing  Act  were  modified  by  the  Natural  Gas  Act,  that  is 
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a  comprehensive  act,  that  is  the  charter  of  oar  regulation, 
'  and  we  can’t  do  anything  that  is  not  authorized  or  per¬ 
mitted  under  that  Act,  and  our  rights  are  determined  by 
that  Act.  We  don’t  know  any  other  way  to  operate  and 
the  Federal  Power  Commission  is  the  one  who  is  given  the 
jurisdiction  to  determine  those  matters  after  a  hearing,  and 
with  the  right  of  appeal,  and  we  know  no  way  to  reconcile 
the  differences  between  the  actual  operation  of  all  pipe¬ 
lines,  which  is  that  of  a  contract  carrier,  not  a  common  car¬ 
rier — we  know  no  way  to  reconcile  that  with  the  so-called 
common  carrier  obligation  except  to  have  a  hearing  before 
the  Commission  and  let  them  determine  the  extent  to  which 
we  can  offer  our  services  to  the  public  as  a  carrier,  that  is 
our  position. 

Q.  As  I  get  it,  Mr.  Kayser,  even  though  you  have  al¬ 
ready  received  rights-of-way  across  the  public  lands 
149  on  your  existing  northern  and  southern  California 
lines,  which  rights  of  way  you  have  stated  you  would 
be  a  common  carrier,  despite  that  fact,  that  if  somebody, 
some  producer  of  gas  offered  you  gas  for  transportation 
through  that  line  as  a  common  carrier,  you  wouldn’t  ac¬ 
cept  it?  A.  Prior  to  1938,  we  would  have  had  a  most  seri¬ 
ous  question  in  our  minds. 

Q.  Will  you  answer  the  question?  A.  I  would  say  that 
we  would  not  transport  that  gas  and  could  not  transport 
that  gas  under  the  Natural  Gas  Act,  without  some  action 
by  the  Federal  Pow'er  Commission.  We  are  not  able  le¬ 
gally  to  say  “Yes,  I  will  accept  that  gas  when  you  ojffer 
it  to  me.” 

Q.  You  say  you  would  if  there  was  some  action  by  the 
Federal  Power  Commission?  A.  It  would  take  action  by 
the  Federal  Power  Commission  to  authorize  me  to  make 
delivery  of  that  gas. 

Q.  Well,  let’s  get  on,  Mr.  Kayser.  I  hand  you  here  a 
copy  of  letter  dated  August  1,  1951,  from  Allen  R.  Gramb- 
ling  to  Hon.  Oscar  L.  Chapman,  and  ask  you,  first,  who 
Allen  R.  Grumbling  is.  A.  He  is  general  attorney  for  the 
company. 
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Q.  Is  he  an  official  of  the  company?  A.  He  is  a  director. 

Q.  A  director  and  general  attorney,  authorized  to 

150  represent  the  company?  A.  In  a  number  of  mat¬ 
ters,  yes. 

Q.  In  matters  before  the  Secretary  of  the  Interior,  is  he? 
A.  Yes. 

Q.  I  call  your  attention  to  the  first  paragraph  appearing 
on  page  4  of  this  letter,  which  reads  as  follows : — 

The  Court:  What  is  the  date  of  that  letter,  sir? 

Mr.  McKevitt :  It  is  dated  August  1, 1950. 

The  Court:  From  whom  to  whom? 

Mr.  McKevitt :  From  Mr.  Grambling,  general  counsel  for 
the  plaintiff,  to — 

The  Witness:  He  is  general  attorney,  he  is  not  general 
counsel. 

Mr.  McKevitt:  To  the  Secretary  of  the  Interior,  again 
referring  to  this,  in  which  you  state : 

“Your  Petitioner  respectfully  represents  that  it  should 
not  be  forced  to  sign  a  stipulation  agreeing  to  file  a  rate 
schedule  and  tariff  for  the  transportation  of  oil  and  gas  as 
a  common  carrier  and  thereby  be  forced  to  waive  valuable 
legal  rights  which  it  believes  it  possesses  under  the  law.” 

Your  Honor,  I  offer  this. 

Mr.  Boyd :  We  have  no  objection. 

151  (Letter  dated  August  1,  1950,  to  the  Secretary  of 
Interior  from  Mr.  Grambling,  was  marked  Defend¬ 
ant’s  Exhibit  No.  3  and  received  in  evidence.) 

By  Mr.  McKevitt : 

Q.  After  this  letter  of  August  1, 1950,  was  written  to  the 
Secretary  of  Interior,  did  you  have  further  discussions 
then  along  the  line  which  I  have  just  indicated,  or  which 
you  indicated  in  that  letter,  that  is,  that  you  did  not  want 
to  have  this  additional  stipulation?  A.  Yes,  we  had  a  num¬ 
ber  of  discussions  as  to  what  kind  of  tariff,  what  sort  of 
common  carriage  you  could  engage  in. 


Q.  Were  you  successful  in  having  the  Secretary  of  the 
Interior  withdraw  that  requirement  and  again,  hy  require¬ 
ment  I  mean  the  one  which  is  added  in  the  July  16  letter, 
that  you  file  a  tariff?  A.  The  record  speaks  for  itself,  we 
finally  worked  out  the  agreement. 

Q.  Will  you  answer  the  question?  A.  I  am  not  saying 
that,  I  am  not  saying  he  wouldn’t  do  anything,  but  we 
signed  the  agreement  that  we  worked  out. 

Q.  In  other  words,  you  weren’t  successful  in  having  him 
withdraw  that  additional  requirement,  were  you?  A.  That 
we  file  a  tariff?  No,  we  signed  a  stipulation  with  a  tariff 
in  it.  But  I  would  like  to  make  this  clear  to  you,  if  I  may. 
You  have  asked  about  a  number  of  statements  that  we  have 
made.  The  difference  arose  in  what  kind  of  a 
152  tariff  do  you  expect  to  file — 

The  Court:  What  kind  of  what? 

The  Witness :  What  kind  of  tariff.  Now,  there  is  a  lot 
of  difference.  If  you  file  a  wide  open  tariff  in  which  we 
say  as  an  ordinary  train  common  carriage,  we  will  take 
everybody  that  comes,  we  couldn’t  do  that  without  violating 
the  Natural  Gas  Act,  and  we  said  no,  we  would  never  do 
that,  we  cannot  do  that.  But  we  can  file  a  tariff  and  we  did 
file  a  tariff.  And  you  can  carve  out  some  kind,  probably, 
of  obligations  that  you  could  say  were  enforceable. 

By  Mr.  McKevitt : 

Q.  To  get  back  to  my  question,  you  were  not  successful 
in  having  the  Secretary  withdraw  this  additional  require¬ 
ment?  A.  Yes,  but  we  explained  to  him  pretty  thoroughly 
what  we  had  in  mind. 

Q.  Bid  he  explain  to  you  pretty  thoroughly  what  he  had 
in  mind  what  a  common  carrier  obligation  was?  A.  That 
is  right,  that  was  part  of  the  difference  of  opinion. 

Q.  Was  there  any  question  in  your  mind  that  it  was  to 
apply  to  all  producers  of  gas,  whether  they  are  on  Govern¬ 
ment  lands  or  not?  A.  Well,  now,  what  did — 

Q.  Answer  the  question,  please.  A.  The  only  way  I  can 
answer  it  is  this — 
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153  Q.  Will  you  answer  that  one  yes  or  no? 

The  Court:  He  can’t  answer  something  yes  or  no. 

The  Witness :  Let  me  explain,  now. 

Mr.  McKevitt :  I  don’t  mind  his  explain^g,  Your  Honor, 
if  he  will  answer  my  question  first,  the  explanation  never 
answers  the  question. 

The  Court :  There  is  not  much  yes  or  no  business  allowed 
in  this  court,  it  doesn’t  make  much  sense.  Mr.  Boyd  likes 
it  when  he  represents  the  defendant,  but  otherwise  he 
doesn’t  like  it. 

Mr.  Boyd :  I  am  on  the  right  side  this  time.  Your  Honor. 

The  Witness :  Listen,  our  position  was  that  whatever  the 
obligations  are  of  a  common  carrier,  they  are  to  be  enforced 
by  the  Federal  Power  Commission.  There  is  a  conflict, 
there  is  a  plain  conflict  of  opinion  as  to  the  extent  of  those 
obligations  as  regards  the  language  of  the  Mineral  Leasing 
Act  and  as  regards  the  limitations  on  the  action  of  a  Nat¬ 
ural  Gas  Company  under  the  Natural  Gas  Act,  and  the  jur¬ 
isdiction  of  the  Federal  Power  Commission.  Now,  as  far 
as  we  were  ever  willing  to  go  in  those  conferences  was  that 
we  will  file  a  tariff  with  the  Federal  Power  Commission 
and,  therefore,  put  into  operation  the  jurisdiction  of  that 
body  to  determine  what  our  obligation  is.  And  we  said  we 
will  do  that.  I  said  that  over  and  over  again  to  representa¬ 
tives  in  conferences,  myself,  without  Mr.  Grambling,  in  the 
Secretary  of  Interior’s  Office. 

154  Mr.  McKevitt:  Will  the  reporter  read  the  ques¬ 
tion,  please? 

The  Court:  The  Court  thinks  it  is  responsive,  and  I 
haven’t  read  the  Act  of  1920  or  1935  or  the  Natural  Gas 
Act  of  1938,  but  what  the  witness  says  is  this,  and  if  I  have 
misunderstood  him,  he  can  say  so :  As  far  as  he  knows,  the 
Federal  Power  Commission  has  the  jurisdiction  and  that  he 
is  willing  to  go  along  with  the  Federal  Power  Commission 
after  a  due  hearing  as  required  in  the  Natural  Gas  Act. 

The  Witness :  That  is  correct. 

The  Court :  Now,  that  is  what  he  says,  as  I  understand 
him. 
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Mr.  McKevitt:  I  understand  that,  too,  Your  Honor,  but 
I  asked  him  whether  or  not  the  representatives  of  the  Secre¬ 
tary  explained  their  position  to  him,  to  the  effect  that  the 
common  carrier  requirement  applied  to  all  shippers  and 
not  only  to  shippers  who  were  producing  from  Government- 
owned  lands. 

The  Court :  You  can  ask  him  that,  of  course. 

Mr.  McKevitt;  That  is  what  I  believe  I  did  ask  him. 
Your  Honor. 

The  Court:  Well,  it  didn’t  sound  that  way  to  me.  Go 
ahead. 

The  Witness:  I  would  say  yes,  that  was  your  conten¬ 
tion. 

By  Mr.  McKevitt ; 

155  Q.  You  understood  that  was  the  position  of  the 
Secretary?  A.  That  is  right. 

Q.  And  it  was  also  understood  there  was  no  limitation, 
the  Secretary  did  not  feel  that  there  should  be  any  limita¬ 
tion  which  would  simply  require  you  to  act  as  a  purchaser 
of  gas?  A.  That  is  right,  that  is  the  Secretary’s — now, 
our — 

Q.  Just  a  second,  I  just  want  to  make  sure  that  you  knew 
at  that  time  what  the  Secretary’s  idea  of  your  common  car¬ 
rier  obligations  would  be.  A.  That  is  right. 

Q.  Now,  you  knew  that?  A.  But,  I  would  like  to  state 
that  we  told  him  that  our  construction  was  the  other  way, 
that  it  did  not  apply  in  its  language,  at  least  it  was  subject 
to  that  interpretation  that  it  applied  only  to  Government 
lands  and  that  we  had  satisfied  the  requirements  of  the  Min¬ 
eral  Leasing  Act  by  complying  with  the  Act.  Now,  we  said 
that  over  and  over  again. 

Q.  It  was  after  these  discussions  that  this  letter  of  Au¬ 
gust  17,  1950,  which  is  Plaintiff’s  Exhibit  No.  5,  was  writ¬ 
ten  and  then  the  letter  dated  August  18,  1950,  Plaintiff’s 
Exhibit  No.  6?  A.  That  is  right. 

Q.  From  the  Director  of  the  Bureau  of  Land  Man- 

156  agement  to  Mr.  Gr ambling?  A.  That  is  right. 
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Q.  Now,  the  upshot  of  these  letters,  Mr.  Kayser, 
was  that  the  Secretary  refused  to  eliminate  his  requirement 
that  you  file  a  schedule  and  tariff,  and  told  you  that  on  all 
existing  future  applications,  he  would  require  that  you  file 
a  common  carrier  schedule  just  exactly  as  he  had  set  out 
in  his  letter  of  June  16  to  the  Federal  Power  Commission? 
A.  I  don’t  remember  the  word  ‘‘schedule,”  but  I  remember 
the  word  “tariff.” 

Q.  Otherwise,  it  is  correct,  my  statement?  A.  That  is 
right. 

Q.  So,  in  effect,  you  lose  your  contention  there,  that  that 
provision  should  be  eliminated? 

Mr.  Grambling:  Your  Honor,  that  is  an  un-called  for 
conclusion  on  the  part  of  counsel.  We  hope  we  haven’t  lost 
it. 

The  Court:  They  are  just  having  a  lot  of  fun  among 
themselves. 

The  Witness ;  I  told  you,  to  start  with,  it  was  not  funda¬ 
mental  with  us  that  we  fide  a  tariff  with  the  Commission, 
we  were  willing  to  do  that  because  we  wanted  to  submit  the 
matter  to  the  jurisdiction  of  the  Federal  Power  Conunis- 
sion. 

By  Mr.  McKevitt : 

Q.  Now,  I  believe  that  you  testified  that  thereafter,  you 
filed  a  tariff  with  the  Federal  Power  Commission  in 
157  conjunction  with  one  of  your  other  lines,  the  North¬ 
ern  California  line?  A.  Yes,  but  all  of  that,  now, 
was  part  of  this  same  proceeding  because  the  thing  that  had 
brought  it  up  was  the  application  of  the  Interstate  to  inter¬ 
vene  and  deal  for  some  additional  stipulation  in  connection 
with  rights-of-way  that  were  being  granted  us. 

Q.  On  the  Northern?  A.  On  both.  Northern  and  South¬ 
ern  Lines,  so  that  the  thing  was  a  package  from  the  stand¬ 
point  of  the  stipulation. 

Q.  I  hand  you  here  a  letter  dated  October  19,  1950,  from 
Mr.  Grambling  to  Mr.  Wasserman,  enclosing  a  copy  of  let- 
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Mr.  McKevitt:  I  understand  that,  too,  Your  Honor,  but 
I  asked  hiTn  whether  or  not  the  representatives  of  the  Secre¬ 
tary  explained  their  position  to  him,  to  the  effect  that  the 
common  carrier  requirement  applied  to  all  shippers  and 
not  only  to  shippers  who  were  producing  from  Government- 
owned  lands. 

The  Court :  You  can  ask  him  that,  of  course. 

Mr.  McKevitt:  That  is  what  I  believe  I  did  ask  him. 
Your  Honor. 

The  Court:  Well,  it  didn’t  sound  that  way  to  me.  Go 
ahead. 

The  Witness:  I  would  say  yes,  that  was  your  conten¬ 
tion. 

By  Mr.  McKevitt : 

155  Q.  You  understood  that  was  the  position  of  the 
Secretary?  A.  That  is  right. 

Q.  And  it  was  also  understood  there  was  no  limitation, 
the  Secretary  did  not  feel  that  there  should  be  any  limita¬ 
tion  which  would  simply  require  you  to  act  as  a  purchaser 
of  gas?  A.  That  is  right,  that  is  the  Secretary’s — now, 
our — 

Q.  Just  a  second,  I  just  want  to  make  sure  that  you  knew 
at  that  time  what  the  Secretary’s  idea  of  your  common  car¬ 
rier  obligations  would  be.  A.  That  is  right. 

Q.  Now,  you  knew  that?  A.  But,  I  would  like  to  state 
that  we  told  him  that  our  construction  was  the  other  way, 
that  it  did  not  apply  in  its  language,  at  least  it  was  subject 
to  that  interpretation  that  it  applied  only  to  Government 
lands  and  that  we  had  satisfied  the  requirements  of  the  Min¬ 
eral  Leasing  Act  by  complying  with  the  Act.  Now,  we  said 
that  over  and  over  again. 

Q.  It  was  after  these  discussions  that  this  letter  of  Au¬ 
gust  17,  1950,  which  is  Plaintiff’s  Exhibit  No.  5,  was  writ¬ 
ten  and  then  the  letter  dated  August  18,  1950,  Plaintiff’s 
Exhibit  No.  6?  A.  That  is  right. 

Q.  From  the  Director  of  the  Bureau  of  Land  Man- 

156  agement  to  Mr.  Grambling?  A.  That  is  right. 
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Q.  Now,  the  upshot  of  these  letters,  Mr.  Kayser, 
was  that  the  Secretary  refused  to  eliminate  his  requirement 
that  you  file  a  schedule  and  tariff,  and  told  you  that  on  all 
existing  future  applications,  he  would  require  that  you  file 
a  common  carrier  schedule  just  exactly  as  he  had  set  out 
in  his  letter  of  June  16  to  the  Federal  Power  Commission? 
A.  I  don’t  remember  the  word  “schedule,”  but  I  remember 
the  word  “tariff.” 

Q.  Otherwise,  it  is  correct,  my  statement?  A.  That  is 
right. 

Q.  So,  in  effect,  you  lose  your  contention  there,  that  that 
provision  should  be  eliminated? 

Mr.  Grumbling:  Your  Honor,  that  is  an  un-called  for 
conclusion  on  the  part  of  counsel.  We  hope  we  haven’t  lost 
it. 

The  Court:  They  are  just  having  a  lot  of  fun  among 
themselves. 

The  Witness :  I  told  you,  to  start  with,  it  was  not  funda¬ 
mental  with  us  that  we  file  a  tariff  with  the  Commission, 
we  were  willing  to  do  that  because  we  wanted  to  submit  the 
matter  to  the  jurisdiction  of  the  Federal  Power  Commis¬ 
sion. 

By  Mr.  McKevitt : 

Q.  Now,  I  believe  that  you  testified  that  thereafter,  you 
filed  a  tariff  with  the  Federal  Power  Commission  in 
157  conjunction  with  one  of  your  other  lines,  the  North¬ 
ern  California  line?  A.  Yes,  but  all  of  that,  now, 
was  part  of  this  same  proceeding  because  the  thing  that  had 
brought  it  up  was  the  application  of  the  Interstate  to  inter¬ 
vene  and  deal  for  some  additional  stipulation  in  connection 
with  rights-of-way  that  were  being  granted  us. 

Q.  On  the  Northern?  A.  On  both.  Northern  and  South¬ 
ern  Lines,  so  that  the  thing  was  a  package  from  the  stand¬ 
point  of  the  stipulation. 

Q.  I  hand  you  here  a  letter  dated  October  19,  1950,  from 
Mr.  Grambling  to  Mr.  Wasserman,  enclosing  a  copy  of  let- 
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ter  dated  October  19, 1950,  from  Mr.  Grambling  to  the  Fed¬ 
eral  Power  Commission,  together  with  a  copy  of  a  rate 
schedule,  the  one  which  had  been  filed,  and  ask  yon  if  yon 
recognize  that?  A.  I  haven’t  had  time  to  read  the  entire 
rate  schedule,  but  I  am  quite  sure  that  that  is  the  schedule 
and  that  is  the  letter  that  was  mailed  to  the  Secretary. 

Mr.  McKevitt :  Your  Honor,  I  wish  to  offer  this,  it  has 
been  certified  under  the  statute  as  a  copy  in  the  files  of  the 
Secretary  of  the  Interior. 

Mr.  Boyd:  No  objection. 

158  (Letter  dated  October  19, 1950,  to  Mr.  Wasserman 
from  Mr.  Grambling,  with  enclosures,  was  marked 

Defendant’s  Exhibit  No.  4  and  received  in  evidence.) 

By  Mr.  McKevitt : 

Q.  I  believe  you  already  testified,  Mr.  Kayser,  in  that 
schedule  you  confined  your  conunon  carrier  obligations  to 
gas  produced  from  Government-owned  lands,  and  then  only 
to  such  people  from  whom  you  had  refused  to  purchase?  A. 
That  is  right.  We  raised  every  question  that  we  thought 
involved  a  conflict  between  the  Natural  Gas  Act  and  the 
Mineral  Leasing  Act,  that  is,  the  broad  common  carrier  im¬ 
plication  of  the  Mineral  Leasing  Act  as  limited  by  the  Nat¬ 
ural  Gas  Act.  We  raised  every  question  in  that  tariff. 

Q.  That  was  precisely  contrary  to  what  you  knew  the  Sec¬ 
retary  of  the  Interior  had  interpreted  the  common  carrier 
regulation?  A.  Yes. 

The  Court:  Does  the  Court  understand  you  to  say,  sir, 
that  prior  to  March  31, 1951,  you  really  knew  what  the  Sec¬ 
retary  of  the  Interior  wanted  and  would  demand,  but  were 
trying  to  out-maneuver  him? 

The  Witness :  No,  sir,  no,  not  at  all.  We  said  this :  That 
we  cannot  be  required  by  stipulation  to  simply  agree  with 
your  constructions  of  a  statute,  particularly  where  a  later 
statute  has  placed  the  jurisdiction  to  determine  all 

159  questions  respecting  the  transportation  of  natural 
gas  in  interstate  commerce,  the  thing  we  are  talking 
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about,  in  tbe  bands  of  a  body,  namely,  the  Federal  Power 
Commission. 

The  Court :  But  you  did  know,  as  I  understand  you,  sub¬ 
stantially  what  he  thought  you  should  do,  what  he  thought 
you  should  agree  to,  prior  to  March  31,  1951  ? 

The  Witness:  Well,  I  wouldn’t  say  that,  I  couldn’t  put 
it  that  way,  I  could  only  say  that  by  the  agreement,  the 
effect  of  the  agreement  was  to  place  in  the  Federal  Power 
Commission  the  jurisdiction  to  determine  how  far  we  were 
to  go  with  common  carriage  under  the  Natural  Gas  Act. 
That  is  what  I  understood  the  stipulation  to  mean,  that  is 
what  I  think  it  does  mean,  because  we  said  we  will  file  a 
tariff. 

The  Court:  Which  stipulation  do  you  refer  to? 

The  Witness :  The  stipulation  we  signed  of  August  18. 
We  say  we  will  file  a  tariff  with  the  Federal  Power  Commis¬ 
sion.  Now,  if  you  wanted  to  say  all  the  things  that  are  to 
be  in  a  tariff,  why,  that  is  another  story,  the  only  person 
who  can  say  with  authority  what  will  be  in  a  tariff  filed  be¬ 
fore  the  Federal  Power  Commission,  is  the  Federal  Power 
Commission ;  and  there  again,  you  have  the  right  of  appeal 
to  the  Court  to  find  out  what  is  the  final  correct  judgment 
on  the  matter. 

The  Court:  But  your  statement  is,  as  I  understand  it, 
that  before  the  Federal  Power  Commission  can  im- 
160  pose  their  interpretation  upon  the  common  carrier 
against  your  wishes,  that  they  have  to  give  you  a 
hearing? 

The  Witness :  Exactly,  and  I  have  a  right  of  appeal  from 
that  hearing.  This  tariff,  Your  Honor,  is  on  file,  there  has 
been  filed  by  the  Interstate  Natural  Gas  Company  a  com¬ 
plaint  against  it  in  its  entirety.  That  complaint  is  now 
pending  before  the  Federal  Power  Commission  and  all  of 
these  questions  are  before  the  Commission,  and  upon  their 
determination,  can  be  taken  on  up  to  the  court  by  either 
party  that  is  dissatisfied  with  the  judgment. 

The  Court;  Proceed,  sir. 
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By  Mr.  McKevitt: 

Q.  You  knew  that,  then,  when  you  made  applications  for 
any  of  your  San  Juan  Lines  that  you  had  an  intention  of 
filing  a  form  of  rate  schedule  that  would  not  be  in  accord¬ 
ance  with  what  the  Secretary  of  Interior  understood  your 
common  carrier  obligation  to  be?  A.  I  understood  that 
what  those  obligations  were  and  how  much  we  were  to  per¬ 
form  by  the  stipulation  that  both  of  us  signed,  was  left 
to  the  Federal  Power  Commission,  that  is  exactly  what  I 
understood  and  I  was  shocked. 

Q.  Did  you  feel,  Mr.  Kayser,  that  you  would  get  your 
rights-of-way  first,  and  then  argue  out  for  years  and  years 
as  to  the  details  of  the  schedule?  A.  I  did  not,  I  only 
161  thought  and  still  think  that  the  place  to  find  out  what 
a  tarijff  means,  what  provision  should  be  in  a  tariff, 
is  before  the  Federal  Power  Commission  and  I  don’t  think 
there  is  any  other  place  where  an  opportunity  is  offered  in 
which  the  matter  can  be  thrashed  out  by  all  interested  par¬ 
ties  and  a  proper  appeal  taken  from  adverse  judgment. 
When  you  ask  me  to  sign  something,  you  are  forcing  me 
to  accept  your  interpretation  with  no  right  of  appeal  and 
with  making  my  proposition  in  the  way  of  a  tariff  proposal 
to  the  public,  which  they  can  accept. 

Q.  Mr.  Kayser,  prior  to  receipt  of  letter  of  January  26, 
1951,  was  anyone  in  your  office  advised  prior  to  that,  that 
the  Secretary  was  entirely  dissatisfied  with  this  rate  sched¬ 
ule  you  file  on  your  Northern  California  line?  A.  There 
was,  either  by  phone  or  in  some  way,  it  came  to  us  that  they 
didn’t  like  the  tariff. 

Q.  You  kind  of  knew  they  wouldn’t  like  it,  before  you  sub¬ 
mitted  it,  didn’t  you?  A.  I  had  every  reason  to  think  they 
wouldn’t  like  it,  but  the  doors  of  the  Federal  Power  Com¬ 
mission  are  just  as  open  to  them  as  to  me.  I  told  them 
that. 

Q.  I  don’t  mind  your  explaining,  but  you  know  the  dif¬ 
ference  as  well  as  I  do.  A.  I  am  sorry. 
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Q.  Now,  after  you  receive  the  stipulation,  the 

162  March  22, 1951,  stipulation,  what  did  you  do?  A.  The 
one  of  March  22? 

Q.  March  22,  yes.  A.  We  came  to  Washington  and 
started  negotiations  to  try  to  change  it  as  best  we  could. 

Q.  Were  you  in  the  negotiations?  A.  What  is  that? 

Q.  Did  you  take  part  in  the  negotiations?  A.  Oh,  yes,  I 
conducted  the  negotiations  myself,  after  that,  the  principal 
negotiation. 

Q.  Did  you  know  at  any  point  that  the  March  22,  1951, 
stipulation  was  definitely  going  to  be  withdrawn?  A.  I 
certainly  did  not. 

Q.  You  never  did  know  that?  A.  I  knew  that  another 
stipulation,  that  was  still  not  satisfactory,  had  been  pro¬ 
posed. 

Q.  That  would  be  another  form  of  stipulation ;  what  I  am 
getting  at  is  you  knew  at  the  time  the  suit  was  filed  on  May 
1  that  the  March  22  stipulation  was  being  drastically  re¬ 
vised  in  great  detail  in  accordance  with  your  own  sugges¬ 
tions,  isn^t  that  correct?  A.  Here  is  what  I  knew — 

Q.  Go  ahead.  A.  We  were  faced  vsdth  a  letter  and  a  stip¬ 
ulation  dated  March  22,  which  held  us  up  from  construc¬ 
tion.  We  came  here  and  spent  the  balance  of  March, 

163  and  all  of  April,  and  the  first  part  of  May,  trying  to 
work  that  out  and  time  was  running  against  us.  Now, 

we  did  make  some  progress,  but  it  became  apparent  to  me 
that  we  would  never  reach  an  agreement  that  we  could 
accept. 

Q.  But  you  did  know  that  the  March  22  one  was  going  to 
be  drastically  revised?  A.  I  did  not  know  any  such  thing, 
because  we  had  not  received  any  official  letter.  We  had 
received  simply  drafts  back  and  forth  between  us.  Now,  in 
an  effort  to  compose  the  whole  matter — 

Q.  You  weren’t  in  all  the  conferences,  were  you,  Mr. 
Kayser?  A.  I  was  so  close  to  them  that  I  am  willing  to 
take  responsibility  for  every  single  one  of  them,  I  never 
left  town  and  no  conference  was  held  without  my  being 
here. 
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Q.  In  any  event,  you  know  on  May  29, 1951,  a  new  stipu¬ 
lation  was  submitted  to  you?  A.  After  we  filed  suit.  All 
I  want  to  explain  is  time  was  then  running  out  against  us 

■  and  time  is  now  running  out  against  us  in  a  very,  very  seri¬ 
ous  manner. 

'  Q.  Just  so  the  Court  will  get  this  straight,  the  March  22 
stipulation  is  no  longer  in  this  case,  is  it,  it  has  been  super- 

■  seded?  A.  You  are  a  lawyer  and  I  am  not  pretending  to  be 

one. 

164  Q.  It  was  superseded  by  May  29?  A.  No,  so  far 
as  I  am  concerned. 

Q.  Did  you  receive  the  May  29  stipulation?  A.  I  re¬ 
ceived  a  letter  with  a  proposed  stipulation,  soon  after 
May  29. 

I  Q.  Were  there  changes  in  that  stipulation  of  May  29, 

,  1951,  which  had  been  suggested  by  you  and  your  counsel? 

I  A.  A  comparison  will  show  definitely  there  are  changes. 

Q.  Were  a  number  of  those  changes  the  one  suggested  by 
you  and  your  counsel?  A.  They  were,  in  an  effort  to  com¬ 
pose  the  matter,  yes. 

Q.  In  other  words,  the  May  29  stipulation  has  changed 
to  quite  an  extent  and  incorporates  a  number  of  suggestions 
which  were  made  by  you  or  your  counsel?  A.  Suggestions 
being  made  only  in  an  effort  to  compose  it,  because  we  were 
under  the  gun. 

Q.  Now,  Mr.  Kayser,  I  believe  you  testified  that  as  of 
August  17,  1950,  you  had  expended  only  some  $75,000  in 
construction  of  this  San  Juan  Line?  A.  That  is  correct,  in 
clearing  rights-of-way  through  the  Indian  Reservation, 
part  of  the  Indian  Reservation. 

Q.  That  is  the  only  money  your  company  spent  before 
that  time  on  the  San  Juan  Line?  A,  Oh,  no,  it  cost  in  the 
range  of  $100,000  to  $150,000  to  carry  on  the  proceedings 
before  the  Federal  Power  Commission,  and  I  suspect, 

165  I  haven’t  looked  at  the  books,  but  I  suspect  that  that 
is  about  what  we  spent. 
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Q.  Before  that  date,  had  you  made  any  commit¬ 
ments  to  build  this  line,  to  buy  the  pipe,  or  anything  like 
that?  A.  We  had  committed,  I  am  quite  sure,  to  buy  the 
pipe,  but  buying  pipe  at  that  time  and  at  this  time  is  not  a 
liability. 

Q.  Had  you  spent  any  money?  A.  No,  we  hadn’t  spent 
any  money,  we  had  written  no  checks  for  pipe,  we  had  com¬ 
mitted  for  the  pipe  but  that  didn’t  represent  the  liability. 

Q.  What  do  you  mean  by  ‘‘conunitted”?  A.  We  had  or¬ 
dered  the  pipe  and  the  manufacturer  said,  ^‘We  will  make  it 
and  deliver  it  to  you.” 

Q.  You  mean  you  didn’t  have  to  buy  it,  though,  you  said 
you  had  ordered  it?  A.  Yes,  but  the  point  is  this:  Like  if 
you  have  the  pipe  on  hand  today,  you  can  sell  it ;  and  any¬ 
time  we  had  24-inch  pipe  on  hand,  we  could  sell  it.  It  rep¬ 
resented  no  liability. 

Q.  But  you  had  bought  the  pipe  before  the  date  of  Au¬ 
gust  17?  A.  We  had  agreed  to  buy  the  pipe,  we  had  not 
taken  delivery  of  any  pipe  whatsoever,  no  pipe  had  been 
shipped  to  us  prior  to  that  date. 

Q.  I  think  maybe  we  are  haggling,  but  let  me  refer 
166  here  to  the  prospectus  which  was  filed  with  the  Se¬ 
curities  and  Exchange  Commission  by  plaintiff  com¬ 
pany  on  April  14, 1950,  directing  your  attention  to  page  63 
of  that  prospectus,  there  is  a  statement  made  that  in  addi¬ 
tion  to  the  loop  line  project  above  referred  to,  the  company 
has  made  application  to  the  Federal  Power  Commission  for 
authority  to  construct  its  proposed  San  Juan  system.  The 
estimated  cost  of  this  proposed  system  is  approximately 
$44,500,000,  as  stated  from  the  prospectus,  under  the  San 
Juan  system.  The  company  has  made  substantial  commit¬ 
ments  for  the  purchase  of  pipe  for  use  in  the  construction 
of  the  system.  A.  That  is  what  I  said  this  moment. 

Q.  That  would  be  over  and  above  the  $75,000,  the  commit¬ 
ment  to  buy  this  pipe  before  August  17  ?  A.  That  is  cor¬ 
rect,  but  that  did  not  represent  a  liability  because  we  could 
take  delivery  of  the  pipe  and  sell  it  and  not  lose  any  money. 
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Q.  Had  you  made  arrangements  to  go  across  the  Indian 
Eeservation?  A.  Yes,  sir. 

Q.  Before  this  date?  A.  Yes,  sir. 

Q.  Had  you  paid  any  money?  A.  We  had  deposited,  I 
believe,  some  hundred-odd  thousand  dollars  for  that  right- 
of-way. 

167  Q.  $140,000?  A.  That  sounds  right  to  me. 

Q.  That  was  done  before  this  date?  A.  Yes,  sir. 

Q.  So  that  money  would  be  over  and  above  the  $75,000? 
A.  Correct,  it  is  above  the  $75,000,  you  are  correct. 

Q.  Did  you  have  any  contact  with  the  Southern  Union 
Gas  Company  before  that  date?  A.  I  don’t  remember  the 
date  exactly  on  which  the  Southern  Union  Gas  Company 
contract  was  signed,  it  probably  was. 

Q.  Before  this  time?  In  other  words,  before  this  date  of 
August  17,  you  were  committed  to  sell  gas  to  the  Southern 
Union  Gas  Company?  A.  If  we  had  a  satisfactory  permit, 
yes,  but  it  probably  has  a  force  majeure  clause,  I  don’t  re¬ 
member  all  the  terms. 

Q.  You  do  know  the  contract  was  in  existence  before  that? 
A.  I  think  you  are  right,  I  think  it  was  in  existence  prior  to 
that  time. 

Q.  Did  you  have  a  contract  with  Pacific  Gas  &  Electric 
Company  before  that  date?  A.  I  think  we  did. 

Q.  That  was  your  main  contract  for  sale  of  gas  on 

168  the  West  Coast,  wasn’t  it?  A.  There  again,  I  am  quite 
sure  that  contract  has  force  majeure  clauses  in  it. 

Q.  Do  you  have  those  contracts?  A.  The  Pacific  Gas  & 
Electric  contract  is  already  in  evidence,  you  asked  for  it 
this  morning,  and  I  have  the  Southern  Union  contract,  if 
you  want  it. 

Q.  All  right.  Now,  did  yon  have  any  contracts  before 
that  date  for  the  purchase  of  gas?  A.  Yes. 

Q.  How  many?  A.  We  had  already  purchased  gas  in 
place  from  Delhi  at  that  time,  but  there  again  that  repre¬ 
sented  an  asset,  it  could  be  a  very  troublesome  asset  be¬ 
cause  we  had  to  take  a  pay  for  some  large  quantities  of  gas. 
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But  we  had  to  commit  for  that  on  July  15.  We  had  a  con¬ 
tract  with  the  Stanolin  Oil  &  Gas  Company  for  an  average 
of  15  million  cubic  feet  of  gas  a  day  on  a  two-pound  base, 
as  we  call  it,  with  a  33  million  maximum.  We  also  had 
another  contract  with  them,  I  believe,  for  10  million  a  day, 
maximum,  with  5  million  average,  but  those  two  contracts, 
while  they,  by  their  terms  as  stated  in  the  contracts,  were 
to  expire  by  July  15  unless  we  indicated  our  acceptance, 
we  got  an  extension,  as  I  remember  it,  until  September  on 
those  contracts. 

Q.  Those  are  the  only  contracts  you  have  for  the 

169  purchase  of  gasf  A.  The  only  contracts  that  we  had 
for  the  purchase  of  gas. 

Q.  Let  me  get  this  straight,  Stanolind  and  what  was  the 
other?  A.  Both  of  them  were  Stanolin,  hut  we  bought  cer¬ 
tain  gas  in  place  also  from  the  Western  Natural  Gas  Com¬ 
pany.  That  was  our  gas  supply. 

Q.  Was  the  Western  Gas  Supply  agreement  in  force  be¬ 
fore  August  17?  A-  Well,  I  don’t  remember  all  the  terms 
of  it,  but  it  was  only  $555,000  and  represented  gas  in  place 
which  was  not  a  liability  at  that. 

Q.  Did  you  have  one  from  the  Wood  River  Oil  &  Refining 
Company?  A.  We  bought  the  gas  in  place  from  them  long 
prior  to  this. 

Q.  Long  prior  to  this?  A.  We  bought  both  of  those  pur¬ 
chases  on  a  basis,  they  were  worth  the  money  no  matter 
what  happened,  it  was  good  gas  property  that  we  bought. 

Q.  In  other  words,  you  had  already  contracted  two  dif¬ 
ferent  types,  one  to  buy  gas  from  certain  people,  the  other 
you  had  acquired  leases  and  the  actual  gas,  itself?  A.  Gas 
in  place,  when  you  acquire  gas  in  place,  that  is  not  neces¬ 
sarily  a  liability;  to  purchase  it  by  the  month,  of 

170  course,  is  a  very  serious  liability. 

Q.  When  did  you  actually  start  construction  of  the 
San  Juan  Line?  A.  Almost  exactly  August  1,  that  is  when 
we  started  clearing  right-of-way  on  the  Indian  Reservation. 
We  got  the  Indian  Reservation  right-of-way  on  about  July 
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29,  and  we  started  the  ball  to  rolling  on  Angust  1  in  clear¬ 
ing  right-of-way  only. 

Q.  Did  you  build  any  of  the  line  at  all?  A.  We  did  not 
build  any  of  the  line  in  August,  we  did  a  little  rock  drilling, 
as  we  call  it,  and  blasting,  and  a  little  bit  of  excavation  of 
the  ditch  in  the  latter  part  of  August,  well,  around  the  20th 
of  August. 

Q.  Had  you  acquired  any  private  rights-of-way  before 
August  17 ?  A.  That,  I  do  not  know,  but  I  wouldn’t  be  sur¬ 
prised  to  learn  that  we  had  acquired  some. 

Q.  Were  there  very  many  private  rights-of-way  you  had 
to  acquire  along  this  line?  A.  There  are  some,  but  it  was 
fairly  scarce. 

Q.  How  much  would  they  cost  you,  would  you  say?  A. 
I  think  the  right-of-way  cost  us  about  50  cents  a  rod. 

Q.  What  is  the  total  amount  you  spent  on  it?  A.  Oh,  I 
don’t  know,  maybe  it  runs  10,  15,  20  thousand,  30 
171  thousand,  not  any  more  than  that,  but  if  I  may  say 
in  explanation  of  that,  that  it  is  not  unusual,  where 
you  project  a  line,  to  go  out  and  buy  the  right-of-way  and 
run  that  risk  as  to  whether  you  ever  get  a  chance — even  get 
a  certificate  from  the  Federal  Power  Commission. 

Q.  I  should  think  so.  This  is  Exhibit  No.  7,  Mr.  Kayser, 
it  is  that  permit  that  was  referred  to.  A.  I  remember. 

Q.  Where  did  you  say  that  land  was  located,  covered  by 
this?  A.  I  didn’t  say,  I  would  have  to  check  it  to  see. 

Q.  Do  you  know?  A.  I  do  not  know  without  checking 
against  the  map.  It  was  on  the  San  Juan  Line,  but  I  don’t 
know  where  it  is  on  the  San  Juan  Line  without  checking 
against  the  map. 

Q.  Well,  do  you  want  to  do  that?  A.  Not  particularly, 
maybe  Mr.  Boyd  will  do  it. 

Mr.  Boyd:  Your  records  show  it.  Arizona  434,  that  is 
No.  3,  right  there  (indicating). 

Mr.  McKevitt:  That  is  where  I  thought  it  was. 
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By  Mr.  McKevitt: 

Q.  Have  you  any  idea  about  where  the  line  was  actually 
constructed  across  there?  A.  Well,  we  got  to  that  part 
pretty  quick  in  clearing;  now,  in  actual  construction,  I  don’t 
know  the  exact  time  that  we  got  there,  that  is  pretty 

172  far  down  for  the  actual  laying  of  line,  but  in  clearing 
right-of-way  we  got  there  pretty  quick  because  we 

put  crews — 

Q.  Did  you  have  a  line  in  there  by  December?  A.  Was 
it  in  by  December? 

Q.  Yes.  A.  I  don’t  know,  I  would  have  to  check  the  rec¬ 
ord,  I  just  simply  can’t  remember  that. 

Q.  All  right.  We  were  referring  to  that  May  29  letter 
from  the  Secretary,  Mr.  Kayser.  I  hand  you  here  what  is 
a  copy,  would  you  say  that  that  is  the  letter  we  had  in  mind, 
transmitting  the  revised  stipulation? 

The  Court:  Which  stipulation? 

Mr.  McKevitt:  This  is  the  revised  stipulation.  Your 
Honor,  the  one  which  is  in  effect  in  suit  right  now. 

The  Witness:  Well,  I  haven’t  time  to  read  the  whole 
thing,  but  it  certainly  seems  to  be  the  one  that  was  sent  to 
us  on  the  29th,  after  the  suit  was  filed. 

Mr.  McKevitt :  I  offer  this. 

Mr.  Boyd:  Do  you  offer  this  as  a  regulation  promul¬ 
gated  by  the  Secretary? 

Mr.  McKevitt :  I  offer  this  as  the  letter,  with  the  exhibit 
attached  to  it. 

Mr.  Boyd:  If  it  is  offered  as  a  regulation  promulgated 
by  the  Secretary,  we  object  to  it  on  the  ground  he 

173  hasn’t  complied  with  the  provisions  of  the  Adminis¬ 
trative  Procedure  Act. 

Mr.  McKevitt:  I  am  simply  offering  this  as  the  letter 
which  was  sent  to  the  Plaintiff,  to  Mr.  Kayser  here,  with 
an  enclosure,  a  revised  form  of  common  carrier  stipulation. 
Mr.  Boyd :  On  that  basis,  I  have  no  objection  to  it. 

Mr.  McKevitt :  That  is  all  I  am  offering  it  for. 
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(Letter  dated  May  29,  1951,  to  Mr.  Blayser  from  Secre¬ 
tary  of  Interior,  with  enclosure,  was  marked  Defendant's 
Exhibit  No.  5  and  received  in  evidence.) 

By  Mr.  McKevitt: 

Q.  I  hand  you  another  letter,  copy  of  a  letter,  dated  May 
29,  1951,  from  the  Secretary  of  the  Interior  to  you,  Mr. 
Kayser.  Do  you  recognize  it?  A.  Yes,  sir,  I  recognize  that 
letter. 

Mr.  Boyd:  No  objection. 

(Letter  dated  May  29,  1951,  to  Mr.  Kayser  from  Secre¬ 
tary  of  the  Interior,  was  marked  Defendant’s  Exhibit  No. 
6,  and  received  in  evidence.) 

By  Mr.  McKevitt : 

Q.  At  any  of  these  meetings  you  attended,  Mr.  Kayser, 
with  oflGicial  representatives  of  the  Secretary,  were  there 
also  representatives  of  the  Power  Commission  there,  do 
you  recall  that?  A.  We  had  a  meeting  with  the  stajff 
174  of  the  Federal  Power  Commission  and  various  mem¬ 
bers  of  the  industry,  respecting  the  McFarland  bilL 
I  am  not  clear  that  I  was  present  in  any  meeting  at  which 
the  representatives  of  the  Federal  Power  Commission  were 
present  with  the  representatives  of  the  Secretary. 

Mr.  McKevitt:  Your  Honor,  this  is  Defendant’s  Exhibit 
No.  5,  and  I  would  like  to  read  just  part  of  the  stipulation 
as  submitted  in  this  letter. 

The  Court:  In  May? 

Mr.  McKevitt:  Yes,  sir.  May  29.  The  first  part  is  not 
too  important: 

(1)  When  any  request  for  the  transportation  of  natural 
gas  is  made  and  there  is  unused  capacity  in  the  applicant’s 
pipeline,  the  applicant  agrees  promptly,  or  within  such  time 
as  may  be  fixed  by  the  Secretary,  (i)  to  file  with  the  regula¬ 
tory  agency  having  jurisdiction  over  such  matter  an  appli¬ 
cation  for  issuance  of  authority  to  the  applicant  to  trans¬ 
port  such  gas,  to  the  extent  of  the  unused  capacity  of  the 
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pipeline,  if  an  application  for  snch  authority  is  required 
by  the  law  applicable  to  such  agency  or  by  the  rules  or 
regulations  of  such  agency,  and,  upon  the  issuance  of  such 
authority,  to  commence  to  render  service  to  the  extent  of 
the  unused  capacity  of  the  pipeline  pursuant  to  the 

175  terms  and  conditions  of  such  authority,  or  (ii)  where 
no  such  authority  need  be  obtained  in  advance  of 

transportation,  to  file  a  rate  schedule  or  tariff  with  such 
regulatory  agency  and  to  commence  to  render  transporta¬ 
tion  service  at  the  rates  and  subject  to  the  conditions  al¬ 
lowed  or  determined  by  such  agency.  Nothing  in  this  para¬ 
graph  (1)  shall  be  construed  to  prevent  any  right  of  appeal 
which  the  applicant  may  have  under  applicable  law  from  the 
issuance  of  authority  under  clause  (i)  or  from  any  determi¬ 
nation  of  rates  or  conditions  under  clause  (ii)  of  the  preced¬ 
ing  sentence,  but  no  appeal  taken  by  the  applicant  shall 
delay  the  commencement  of  transportation  service  by. the 
applicant  as  provided  in  that  sentence.*’ 

By  Mr.  McKevitt: 

Q.  That  is  only  the  first  part  of  the  stipulation,  as  you 
know,  Mr.  E^ayser.  A.  That  is  right. 

Q.  Now,  as  far  as  that  first  part  which  relates  to  unused 
capacity  in  your  line,  do  you  have  any  objection  to  that? 
A.  Yes,  sir,  I  have  objection,  a  fundamental  objection  to 
trying  to  set  up  a  system  of  regulation  by  stipulation  in¬ 
stead  of  a  regulation  by  the  regulations  and  orders  of  the 
Federal  Power  Commission.  When  I  sign  those 

176  stipulations,  then  I  am  committed  as  a  contract,  not 
only  to  the  Secretary  but  to  every  Tom,  Dick  and 

Harry  who  comes  into  the  house  and  offers  the  gas.  And 
in  addition,  this  is  just  the  stipulation  that  was  offered  on 
May  29;  there  was  one  offered  back  on  August  18,  there 
was  one  offered  on  March  12,  there  was  one  offered  on 
March  22 ;  now,  when  do  we  get  through?  And  that  is  just 
the  illustration  of  having  to  be  regulated  by  stipulation 
rather  than  by  the  orders  and  regulations  of  a  duly  con- 
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stitnted  body  that  has  to  have  a  hearing  and  before  whom 
yon  can  appear  and  have  yonr  appeaL  Therefore,  I  am 
jnst  explaining  why  it  is  not  satisfactory  to  me ;  that  is  not 
satisfactory. 

Q.  Just  a  second,  most  of  the  changes  in  this  stipulation 
over  the  March  22  stipulation,  were  made  at  your  request, 
is  that  not  correct?  A.  At  my  request  because  I  was  under 
the  gun  and  trying  to  compose  the  differences. 

Mr.  McKevitt:  All  right.  Let  me  read  the  second  part 
of  it.  Your  Honor.  Before  I  begin,  it  is  going  to  be  a  little 
long  and  it  may  be  boring. 

The  Court :  We  are  going  to  adjourn  in  about  a  minute 
and  a  half. 

Mr.  McKevitt :  It  is  important,  because  this  I  am  read¬ 
ing  now  is  the  precise  thing  plaintiff  is  complaining  is  arbi¬ 
trary  and  capricious,  so  if  you  will  excuse  me,  I  will 
177  read  it,  it  will  take  me  two  or  three  minutes. 

The  Court:  All  right. 

Mr.  McKevitt:  It  reads  as  follows: 

(2)  If  there  is  no  unused  capacity  or  insufficient  unused 
capacity  in  the  applicant’s  pipeline  at  the  time  when  the 
request  for  transportation  is  made,  the  applicant  agrees 
promptly,  or  within  such  time  as  may  be  fixed  by  the  Secre¬ 
tary,  to  file  with  any  regulatory  agency  having  jurisdiction 
over  such  matter  an  application  for  issuance  of  authority 
to  the  applicant  to  increase  the  capacity  of  its  pipe  line 
sufficiently  to  enable  the  applicant  to  provide  for  tiie  trans¬ 
portation  of  the  natural  gas  proposed  for  shipment,  but 
the  applicant  shall  not  be  required  to  apply  for  the  issu¬ 
ance  of  authority  to  increase  the  capacity  of  its  pipeline 
to  such  an  extent  that  such  increased  capacity,  when  added 
to  any  increased  capacity  theretofore  provided  pursuant  to 
this  stipulation,  will  exceed  that  capacity  of  the  pipeline  not 
devoted  to  common  carrier  transportation  at  the  time  the 
request  for  common  carrier  transportation  is  made.  The 
applicant  shall  be  required  to  file  an  application  for  au¬ 
thority  to  increase  the  capacity  of  its  pipeline  only  if  the 
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prospective  shipper  joins  in  snch  application  and 

178  only  if  the  prospective  shipper  advises  the  applicant 
in  writing  that  at  any  hearing  npon  snch  application 

the  shipper  shall  have  the  burden  of  lowing  an  adequate 
gas  supply,  markets,  and  other  relevant  facts  necessary  to 
establish,  consistent  with  applicable  law,  the  economic 
feasibility  of  the  facilities  and  investment  required  to  pro¬ 
vide  necessary  added  capacity  and  to  justify  the  issuance 
of  authority  for  the  construction  of  such  facilities,  and  that 
the  shipper  agrees  to  offer  natural  gas  for  transportation 
through  the  applicant’s  pipeline,  upon  completion  of  the 
construction  of  the  increased  capacity  within  a  reasonable 
time,  in  such  amounts  and  for  such  period  of  time  as  will 
be  sufficient  to  pay  the  construction  and  operation  costs 
allocable  to  his  shipments  plus  a  reasonable  return  on  the 
investment  allocable  to  such  shipments.  Applicant  further 
agrees  to  proceed  diligently  to  provide  the  increased  capac¬ 
ity  for  common  carrier  transportation,  the  construction  of 
which  is  authorized  by  any  final  order  of  any  regulatory 
agency  having  jurisdiction  over  such  transportation,  pro¬ 
vided  that  the  applicant  will  not  be  required  to  construct 
such  additional  facilities  xmtil  it  is  able  to  obtain  necessary 
outside  funds,  if  any  are  needed,  on  terms  submitted  to  and 
sanctioned  by  the  regulatory  agency  in  connection. 

179  with  the  application  to  obtain  such  authority,  but  , 
nothing  herein  contained  shall  be  construed  as  a 

waiver  of  any  ri^t  which  the  applicant  may  have  under 
applicable  law  to  appeal  from  such  final  order.” 

The  rest  isn’t  too  important,  but  I  will  read  it: 

‘‘Upon  completion  of  construction  under  such  authoriza¬ 
tion,  applicant  will  take  all  steps  necessary,  including  the 
filing  of  rate  schedules  or  tariffs  where  required,  to  com¬ 
mence  service  pursuant  to  the  terms  and  conditions  of  the 
authorization  and  at  the  rates  and  subject  to  the  conditions 
allowed  or  determined  by  the  agency.  Nothing  in  the  pre¬ 
ceding  sentence  shall  be  construed  to  prevent  any  ri^t  of 
appeal  which  the  applicant  may  have  under  applicable  law 
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from  any  determination  of  rates  or  conditions  by  the  regu¬ 
latory  agency,  but  no  sncb  appeal  taken  by  the  applicant 
after  the  completion  of  construction,  shall  delay  the  com¬ 
mencement  of  transportation  service  by  the  applicant  as 
provided  in  that  sentence. 

“  (b)  Any  rate  schedule  or  tariff  filed  under  paragraph 
(a)  shall  include  the  provisions  set  forth  in  paragraph  (a) 
of  this  stipulation  and  no  change  shall  be  made  in  para¬ 
graph  (a)  without  first  obtaining  the  approval  of  the 

180  Secretary  of  the  Interior.  A  copy  of  such  rate  sched¬ 
ule  or  tariff  and  of  any  amendment  to,  or  revision  of, 

a  rate  schedule  or  tariff  shall  be  furnished  to  the  Secretary 
of  the  Interior  when  the  original  is  filed  with  the  regulatory 
agency.” 

The  Court:  Before  the  Court  adjourns,  the  Court  would 
like  counsel  to  think  this  over:  Let’s  assume  this  injunc¬ 
tion  is  granted,  and  I  haven’t  the  slightest  idea  whether  or 
not  it  will  be  granted,  because  I  am  just  beginning  to  feel 
that  I  know  something  about  what  is  going  on.  But,  let’s 
assume  that  the  injunction  was  granted,  mandatory  injunc¬ 
tion,  I  presume  it  would  be,  is  that  right? 

Mr.  Boyd :  That  is  one  of  the  things  that  we  ask  for,  we 
also  ask  for  a  restrictive  injunction  against  the  attachment 
of  these  conditions  about  building  additional  facilities. 

The  Court:  Yes.  Now,  suppose  that  was  done.  Would 
that,  in  any  way,  interfere  with  the  right  of  the  Federal 
Power  Commission  to  call  a  hearing  under  the  Administra¬ 
tive  Procedure  Act  and  bind  the  plaintiff  by  this  decision, 
subject,  of  course,  to  its  right  to  appeal  to  courts,  and  so  on ; 
would  that  interfere  with  any  proceeding  of  that  kind? 

Mr.  McKevitt:  Your  Honor,  the  only  dijEculty  is  the 
Federal  Power  Commission  has  no  authority  whatsoever  to 
grant  a  right-of-way  across  public  lands.  There  wouldn’t 
be  any  jurisdiction  there ;  the  Secretary  of  Interior  has  the 
sole  authority  to  grant  these  rights-of-way  across  public 
lands. 

181  The  -Court :  Well,  I  know,  but  this  is  a  sand  bank, 
as  I  understand  it,  and  the  question  would  naturally 
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arise  in  the  mind  of  a  court  of  equity,  as  to  whether  or  not 
if  a  proceeding  is  available,  to  require  the  plaintiff  to  com¬ 
ply  with  any  order  after  a  hearing,  of  course,  of  the  Fed¬ 
eral  Power  Commission,  with  the  right,  of  course,  of  the 
plaintiff  to  any  appeal  that  he  might  see  fit  to  make,  which 
he  has  a  right  to  make,  whether  a  court  of  equity  order  at 
this  stage  of  the  enterprise  would  assist  the  Secretary  of 
the  Interior  by  indirection,  sort  of  a  blackmail,  to  do  Bome- 
thing  which  can  be  done  in  a  regular  way.  That  is  all  go¬ 
ing  through  the  Courtis  mind,  that  is  all,  I  just  want  you 
all  to  think  about  that  because  it  seems  to  me  it  has  got 
something  to  do  with  this  case. 

Mr.  Boyd:  If  I  correctly  understand  Your  Honor’s  in¬ 
quiry,  I  thinTr  I  can  say  without  equivocation  that  the  grant¬ 
ing  to  us  of  the  rights-of-way  in  this  case  to  complete  our. 
line,  will  in  no  way  affect  the  power  of  the  Federal  Power 
Commission  to  deal  with  us,  no  possible  way.  They  can 
still  have  and  will  still  have  all  of  the  juris^ction,  all  of 
the  x>owers  that  they  ever  had.  As  a  matter  of  fact,  when 
they  issued  the  certificate,  they  certainly  contemplated  that 
the  line  would  be  built.  Now,  all  we  are  asking  is  the  nec¬ 
essary  order  to  permit  us  to  complete  that  line,  and  the 
Federal  Power  Commission  thereafter  will  have  the  same 
plenary  jurisdiction  it  had  before. 

182  The  Court :  That  is  one  of  the  matters  I  widi  you 
would  all  consider,  because  the  Court  will  have  to 

consider  it. 

The  court  will  adjourn. 

•  ••••••••• 

183  Washington,  D.  C., 

June  15, 1951. 


186  PEOCEEDINGS 

Mr.  McKevitt:  Your  Honor,  do  you  want  me  to  proceed 
with  the  cross-examination,  or  do  you  want  us  to  discuss 
the  question  that  you  referred  to? 
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The  Court:  I  thought  probably  you  would  discuss  that 
in  your  closing  arguments,  gentlemen.  I  would  like  to  call 
your  attention  to  another  thing  that  I  have  in  mind  tenta¬ 
tively;  you  see,  I  had  to  go  to  my  granddaughter’s  com¬ 
mencement  last  night  at  Annapolis,  I  got  to  bed  at  half  past 
one  and  I  was  down  at  the  office  at  ten  minutes  of  eight,  to 
be  exact,  so  I  am  not  100  percent,  but  I  have  looked  over 
this  law  this  morning  and  I  have  gotten  the  impression  that 
the  Secretary  of  the  Interior  is  accorded  the  right  to  re¬ 
quire  these  gas  companies  to  act  as  common  carriers,  but 
the  interpretation  of  what  a  common  carrier  is,  is  in  the' 
Natural  Gas  Act,  it  seems  to  me.  •  That  is  purely  tentative, 
it  is  just  something  for  you  to  think  about  so  you  can  tell 
me  what  you  think  about  it  when  the  case  is  considered, 
that  is  alL 

Mr.  McKevitt :  Your  Honor,  I  would  like  to  mention  that 
we  definitely  disagree  with  that  interpretation,  that  you 
have  two  distinct  Acts,  one  applying  to  lines  which  cross 
public  domain  and,  with  those,  the  Secretary  has  been  re¬ 
quired  to  make  them  be  common  carriers  if  they  want  to 
use  the  public  domain.  Now,  as  to  your  other,  the  Federal 
Power  Act — 

The  Court:  Eequires  them  to  be  common  carriers,  that 
is  certainly  true,  but  common  carrier  has  to  be  in- 
187  terpreted  and  it  does  seem  to  me  that  the  details  in 
the  Natural  Gas  Act  make  the  Federal  Power  Com¬ 
mission  the  interpretation  of  what  a  common  carrier  should 
mean.  Now,  I  may  be  entirely  wrong  about  it,  I  want  to 
hear  both  sides  about  it,  and  I  haven’t  decided  on  it,  but 
I  have  found  it  is  helpful  in  a  case  for  a  Judge  to  call  at¬ 
tention  to  different  things  as  time  goes  on,  so  when  you  get 
through,  you  are  in  a  position  to  know  what  is  in  the  Court’s 
mind  and  you  can  argue  about  it. 

Mr.  McKevitt:  That  is  a  crucial  issue.  I  might  point 
out  the  Federal  Power  has  no  independent  authority  to 
make  any  line  become  a  common  carrier,  so  there  wouldn’t 
be  any  jurisdiction  based  in  them  to  interpret  what  is  a 
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common  carrier  requirement,  but  the  Secretary  of  Interior 
is  under  a  mandatory  duty  to  require  them  to  become  com¬ 
mon  carriers ;  consequently,  it  is  his  duty  to  interpret  and, 
if  it  please  the  Court,  in  this  very  case  in  interpreting  what 
the  Secretary  did,  the  Federal  Power  Commission  can’t  add 
anything  to  that. 

Mr.  Grambling :  Your  Honor,  may  I  make  one  statement! 
I  hate  for  these  statements  to  go  unchallenged,  which  are 
crucial  in  this  lawsuit. 

^  The  Court :  What  do  you  think  about  what  I  said! 

Mr.  Grambling:  I  think  it  is  absolutely  correct  and  the 
Secretary  of  Interior  agrees  with  you  100  percent  as  ex¬ 
pressed  in  his  letter  to  the  Chairman  of  the  Federal  Power 
Commission  on  June  16.  He  said  since  the  passage 
188  of  the  Natural  Gas  Act,  the  primary  jurisdiction 
rests  in  the  Federal  Power  Commission.  Now,  can 
there  be  any  clearer  statement  of  law  or  policy  than  that? 

Mr.  McKevitt:  Your  Honor,  that  is  an  absolute  mis¬ 
interpretation  of  that  letter  and  Mr.  Grambling  knows  it; 
who  decides  the  common  carrier,  is  the  Secretary  of  In¬ 
terior.  The  Secretary  of  Interior,  xmder  this  stipulation 
I  read  to  Your  Honor  yesterday,  has  decided  a  common 
carrier,  but  he  has  left  to  the  Federal  Power  Commission 
the  ordinary  details  you  would  expect  them  to  decide, 
whether  or  not  in  a  particular  situation  an  existing  facility 
has  to  be  allowed  open  to  common  carriers,  whether  or  not 
in  a  given  situation  additional  construction  should  be  re¬ 
quired,  whether  the  proposed  shipper  has  the  gas  that  re¬ 
quires  it. 

The  Court:  Well,  gentlemen,  over  in  the  Court  of  Ap¬ 
peals,  you  have  forty  minutes,  as  I  understand  it,  to  taTk, 
but  in  this  Court  in  a  matter  of  this  kind  you  can  talk  all 
day,  if  you  want  to,  and  when  I  say  that,  I  mean  that  every¬ 
thing  you  say  will  be  carefully  considered  and  I  haven’t 
reached  any  conclusion.  I  am  just  shooting  as  things  come 
to  me,  and  I  may  be  entirely  wrong  in  my  view. 

Now  proceed,  sir. 

Mr.  McKevitt:  All  right.  Your  Honor. 


189  Wherenpon, 

189  Pauly  K&jserf  appearing  as  a  witness  on  behalf  of 
the  plaintiff,  having  been  previously  duly  sworn, 

resumed  the  stand  and  testified  further  as  follows ; 

Cross  Examination  (Resumed) 

By  Mr.  McKevitt: 

Q.  Mr.  Kayser,  I  believe  yesterday  you  pointed  out  gen¬ 
erally  where  the  plaintiff’s  Northern  California,  Southern 
California  and  proposed  San  Juan  lines  are  located  on 
Plaintiff’s  Exhibit  No.  1.  Are  there  any  other  gas  lines 
in  that  area  running  east  and  westt  A.  No,  sir,  we  are  the 
only  one.  There  is  one  other  line  in  the  area  and  that  is 
the  Southern  Union’s  line  that  runs  from  San  Juan  Basin 
down  to  Albuquerque  and  Santa  Fe. 

Q.  In  other  words,  it  runs  north  and  south?  A.  Runs 
north  and  south,  it  has  some  branches  that  run  east  and 
west,  but  there  is  no  other  through  line  in  the  area, 

Q.  How  far  did  you  say  the  Southern  Union  line  ran? 
A.  It  runs  from  these  same  gas  fields  in  the  north. 

Q.  San  Juan?  A.  Right,  San  Juan  Basin  down  to  Albu¬ 
querque  and  Santa  Fe  and  other  small  towns  in  that  area. 

Q.  Let’s  see,  Albuquerque  is  down,  roughly,  it  is  down 
like  this  (indicating)  ?  A.  Here  is  Albuquerque  and 

190  here  is  Santa  Fe  up  from  Albuquerque. 

Q.  Right  But  is  there  any  other  producer  of  gas 
in  the  San  Juan  area  or  in  the  Permian  Basin  area 
that  wants  to  ship  gas  west,  to  the  West  Coast — ^they  have 
to  go  through  your  existing  line,  is  that  correct?  A.  We 
are  the  only  one  that  has  a  connection  to  the  West  Coast, 
but  we  go  only,  as  you  understand  it,  to  the  Colorado  River 
where  our  lines  join  into  the  Southern  California  Gas 
Company  and  the  Pacific  Gas  and  Electric  Company  lines. 

Q.  As  I  understand  it,  Mr.  Kayser,  if  any  other  producer 
of  gas  in  either  of  those  areas  asks  to  ship  gas  through 
those  lines,  you  would  deny  that  right?  A.  I  haven’t  ^d 
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that  We  have  filed  a  tariff  with  the  Federal  Power  Com¬ 
mission  and  the  Commission  has  the  authority  to  determine 
the  conditions  under  which  we  are  to  accept  gas  under  that 
tariff,  and  we  will  accept  gas  under  that  tariff  under  what¬ 
ever  conditions  are  fixed  by  the  Federal  Power  Commis-. 
sion,  a  final  order  of  the  Federal  Power  Commission. 

Q.  About  how  long  do  you  figure  that  would  take,  to  get 
a  final  order  of  tlie  Feder^  Power  Commission,  Mr. 
BlayserT  A.  It  probably  will  take  less  than  the  length  of 
time  it  has  taken  us  to  get  an  agreement  out  of  the  Secre¬ 
tary  of  the  Interior. 

Q.  That  is  provided  you  didn’t  appeal  it  up 
191  through  the  courts?  A.  I  don’t  know  of  any  restric¬ 
tion  against  a  man’s  right  to  have  a  higher  court 
pass  upon  his  obligations. 

Q.  Let’s  put  it  this  way:  It  can  take  a  very  long  time 
before  any  shipper  who  wanted  to  use  this  line  as  a  common 
carrier  and  proceeded  then  with  the  Federal  Power  Com¬ 
mission,  before  he  could  actually  get  any  gas  from  your 
line?  A.  That  is  right,  it  has  been  30  years  since  the  Act 
was  in  effect,  and  we  have  never  had — 

Q.  Just  answer  the  question.  A.  I  am  answering  the 
question.  It  will  take  whatever  length  of  time,  and  you 
know  that  better  than  I  do  because  you  are  a  lawyer  prac¬ 
ticing  in  these  courts,  it  takes  time,  of  course,  to  appeal  a 
case,  but  I  am  merely  saying  to  you  that  30  years  have 
elapsed  since  the  enactment  of  the  statute  and  we  haven’t 
had  a  single  application  for  transportation  except  that  of 
the  Interstate  Natural  Gas  Company,  whose  case  is  before 
the  Federal  Power  Commission. 

Mr.  Boyd:  What  happened  to  that  application? 

The  Witness:  The  whole  matter  was  threshed  out  before 
the  Federal  Power  Commission  and  decided  to  be  not— 

Mr.  McKevitt:  Mr.  Kayser — 

Mr.  Boyd:  Let  him  answer. 

Mr.  McKevitt:  He  is  going  on  another  subject  entirely. 

Mr.  Boyd:  Just  a  minute,  Mr.  McKevitt.  I  am  not  sure 
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'  that  Mr.  McKevitt  let  the  witness  finish  as  to  what 

192  happened  to  Interstate’s  application,  I  am  not  sure. 

The  Court :  It  was  refused,  as  I  understand  it. 

By  Mr.  McKevitt: 

Q.  It  took  as  long  as  it  took  the  Montana-Dakota?  A. 
I  don’t  know  how  long  the  Dakota  case  took  and  I  don’t 
know  how  long  it  would  take  to  get  a  determination  from 
the  Federal  Power  Commission.  We  have  had  many  cases 
with  them,  it  has  taken  quite  a  time. 

Q.  What  did  yon  say  the  capacity  of  the  San  Juan  line 
was?  A.  The  present  capacity  as  projected  when  finished, 
'will  be  167  million  cubic  feet  of  gas  per  day.  It  can  be 
increased  without  looping  or  duplicate  lines  to  260  million 
cubic  feet  of  gas  per  day  by  the  addition  of  compressor 
stations  along  the  line. 

Q.  Do  your  present  plans  call  for  construction  of  those 
compressor  stations?  A.  We  have  an  application  before 
the  Federal  Power  Commission  now  to  supply  additional 
gas  to  California  from  the  San  Juan  Basin  in  the  amount 
of  100  million  cubic  feet;  if  that  is  granted,  we  will  un¬ 
doubtedly  build  the  necessary  compressor  stations  to 
transport  that  gas  and  our  plan  is  to  do  just  that.  We  are 
endeavoring  at  the  moment  to  buy  in  the  area,  contract  in 
the  area,  we  are  doing  it  currently  right  now,  we  just 
finished  a  contract  this  morning  to  buy  the  gas  in 

193  the  San  Juan  Basin  area  necessary  to  fulfill  this 
demand  of  California  for  another  100  million,  and 

we  expect  to  carry  out  that  construction  as  rapidly  as  we 
can  acquire  the  gas  and  get  the  authorization  from  the 
Commission.  The  Commission  requires  that  we  have  con¬ 
tracts  for  the  gas  before  we  can  get  a  certificate. 

Q.  Now,  if  these  owners  of  the  gas  in  the  field  wanted  to 
make  the  same  sale  to  a  California  company,  then  you 
could  increase  your  facilities  the  same  way,  make  the  same 
sale?  A.  That  is  right,  and  under  the  schedule  that  we 
have  filed  with  the  Federal  Power  Commission,  they  can 
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come  into  that  proceeding  and  if  their  proposition  is  in  the 
public  interest  and  the  Commission  so  finds,  they  have 
the  opportunity  to  have  us  transport  the  gas. 

Q.  You  mean  you  are  willing  to  increase  the  capacity  of 
your  line  by  compressors!  A.  We  are  willing  to  increase 
and  are  desirous  of  increasing  the  capacity  of  the  line, 
one,  if  we  can  acquire  the  gas  to  support  the  investment 
that  is  necessary,  and  if  the  Commission  will  find  that  it 
is  in  the  public  interest  to  do  so.  But  before  we  would  be 
willing  to  even  make  an  application  for  the  increasing  of 
the  capacity,  we  make  our  own  investigation  to  determine 
whether  or  not  we  consider  it  to  be  a  sound  proposition 
financially  and  economically;  and  that  is  from  our  stand- 
pomt,  we  also  have  a  responsibility  in  respect  to  serving 
the  public. 

194  Q.  If  you  do  find  it  a  sound  proposition,  you  are 
willing  then  to  apply  to  add  these  compressors  to 
increase  the  capacity  of  your  facilities,  is  that  correct!  Just 
answer  my  question.  A.  I  would  have  to  say  yes. 

Mr.  McKevitt:  Your  Honor  please,  this  witness  has  had 
considerable  leeway  in  expounding  his  own  views,  in  effect, 
arguing  his  case.  I  would  at  least  like,  first,  to  have  him 
answer  my  question,  because  it  is  meaningless  for  me  to 
ask  a  question  and  have  the  witness  argue  back  to  me 
before  he  answers  it. 

I  think  you  understand,  Mr.  Kayser.  Will  the  reporter 
please  read  the  question! 

(The  question  was  read.) 

The  Witness:  That  is  partially  correct 
By  Mr.  McKevitt: 

,Q.  Isn’t  that  what  you  just  said,  you  have  already  filed 
an  application  for  the  right  to  add  to  your  facilities  in 
order  to  transport  this  additional  amount  of  gas,  didn’t 
you  just  testify,  Mr.  Kayser,  that  you  had  such  an  appli¬ 
cation  pending  before  the  Federal  Power  Commission!  A. 
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Yes,  sir,  that  is  correct.  But  there  is  just  one  other  idea 
that  has — 

Q.  Doesn’t  that  mean,  then,  if  you  have  that  pending — 

The  Court :  Let  him  answer  the  question,  sir,  in  a 

195  reasonable  way.  Proceed,  sir. 

The  Witness:  You  have  to  take  into  consideration 
whether  or  not  the  particular  use,  or  what  is  to  be  done 
with  the  gas  in  the  market,  is  in  the  public  interest. 

By  Mr.  McKevitt : 

Q.  You  mean  you  want  to  decide  whether  it  is  in  the 
public  interest?  A.  I  don’t  want  to  seem  to  be  self- 
righteous,  but  we  are  serving  the  public  of  California  and 
we  recognize  that,  to  keep  our  line  in  the  correct  position 
with  that  public,  we  have  got  to  consider  what  is  to  be  done 
with  it  and,  too,  whether  or  not  the  particular  thing  that 
we  are  doing  is  in  the  public  interest,  because  we  are 
already  tied  to  the  entire  population,  practically  the  entire 
population  of  California,  and  we  feel  a  responsibility  to 
serve  that  population  and  we  would  not  be  interested  in 
diverting  any  part  of  the  gas  supply  of  this  area  to  service 
other  than  that  public  interest,  and  we  would  resist  it. 

Q.  Do  you  have  any  other  contracts,  in  other  words,  for 
the  sale  directly  to  industry  in  California?  A.  We  do  not, 
we  have  no  contracts  to  sell  to  anybody  except  the  South¬ 
ern  California  Gas  Company  and  Southern  Counties  Gas 
Company  at  Blythe,  that  serves  the  entire  southern  portion 
of  California,  and  the  Pacific  Gas  &  Electric  Company  for 
delivery  at  Topock  that  serves  all  of  northern  Cali- 

196  fomia  including  San  Francisco  and  the  Bay  area. 

Q.  During  non-peak  seasons,  do  you  have  some 
capacity  in  that  pipeline  which  would  permit  you  to  sell  to 
industry  directly?  A.  Where? 

Q.  Anywhere  along  the  line.  A.  Oh,  yes,  we  have  one 
other  kind  of  sales  that  we  sell  to  other  than  the  distrib¬ 
uting  companies.  We  sell  to  the  copper  industry  of  Ari¬ 
zona.  We  built  the  line  into  Arizona  not  to  serve  the 
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public,  but  to  serve  the  copper  industry  because  there  was 
not  enough  business  in  Arizona  to  justify  the  building  of 
the  line  except  to  the  copper  industry,  and  we  have  served 
them,  sell  them  gas  for  their  requirements  consistently 
since  1931  and  we  still  do.  We  cut  them  off  in  the  winter 
in  order  to  serve  the  public,  all  of  us  recognizing  that  the 
public  must  be  served  first.  Then,  there  is  one  other,  I 
want  to  make  a  clear,  complete  statement:  We  serve  a 
power  company,  we  serve  all  power  companies  that  we  sell 
at  the  city  gate,  it  would  be  unreasonable  not  to  sell  them 
gas  for  their  power  plant  requirements,  that  is  up  to  them 
to  make  that  use  of  it.  We  then  sell  a  power  plant  near 
El  Paso  which  is  across  the  line  into  New  Mexico.  We  sell 
a  cement  plant,  likewise.  The  rest  are  copper  industries 
entirely.  Those  are  the  only  two  exceptions  we  have  in  the 
direct  sales. 

Q.  Do  you  have  any  potential  private  customers  in 
197  California?  A.  No.  We  do  not  have  any  and  we  are. 

not  interested  in  any  potential  private  customers  in 
California. 

Q.  Now,  to  get  this  clear,  at  the  present  time,  Mr.  Kay- 
ser,  suppose  there  was  an  owner  of  gas  in  this  San  Juan 
area  who  wants  to  sell  it  in  California.  Now,  is  there  any¬ 
thing  else  that  that  producer  can  do  at  this  time  except  to 
sell  his  gas  to  you?  A.  Yes,  sir,  he  can  make  application 
under  the  tariff  that  I  have  filed,  to  the  Federal  Power 
Commission. 

Q.  On  the  San  Juan  Line?  A.  Well,  we  haven’t  filed  a 
tariff  on  the  San  Juan  Line.  We  filed  it  for  this  lower 
system,  but  we  are  under  obligation  to  file  the  tariff  on  the 
San  Juan  Line  just  as  quickly  as  we  get  the  matter 
straightened  up  here.  We  aren’t  in  a  position  to  make  any 
deliveries  on  the  San  Juan  Line.  It  would  be  foolish  to  file 
a  tariff.  We  are  under  obligation,  under  our  agreement 
with  the  Secretary,  to  file  a  tariff  on  the  San  Juan  line. 

Mr.  Boyd.  Excuse  me  a  minute,  Mr.  McKevitt.  Have 
you  not  already  filed  a  tariff  on  the  San  Juan  line  and 
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even  amended  it,  as  a  matter  of  fact,  covering  the  entire 
systwn? 

The  Witness:  It  covers  the  entire  system.  I  do  not  re¬ 
member  whether  the  application  is  on  the  San  Juan  Line 
or  not;  if  it  isn’t,  it  is  immaterial,  because  this  line 

198  isn’t  opened  and — well,  if  it  does  not  apply,  we  will 
make  it  apply,  of  course. 

Mr.  Boyd:  Does  that  refresh  your  recollection,  Mr. 
Kayser,  as  to  whether  or  not  the  tariff  had  already  been 
filed? 

(Mr.  Boyd  handed  a  document  to  the  witness.) 

The  Witness :  Yes,  this  is  broad  enough  to  cover  the  San 
Juan  Line,  it  is  all  points  on  the  company’s  system.  I  had 
forgotten  that,  I  thought  we  were  under  the  obligation  to 
file  a  tariff  when  we  opened  the  line. 

By  Mr.  McKevitt : 

Q.  He  can  file  under  that.  Once  he  filed,  would  your  com¬ 
pany  oppose  it?  A.  We  would  certainly  be  present  and 
see  to  it  that  the  obligations  were  clear,  what  our  obliga¬ 
tions  were  in  relation  to  the  Natural  Gas  Act. 

Q.  Would  you  take  the  position  that  the  Federal  Power 
Commission  could  not  require  you  to  act  as  a  common 
carrier?  A.  No. 

Q.  I  beg  your  pardon?  A.  No,  I  wouldn’t  take  that 
position. 

Q.  In  other  words,  you  would,  however,  challenge  this 
man’s  right  to  run  gas  through  your  line  as  a  common 
carrier?  A.  I  would  challenge  his  right  to  run  gas  through 
the  line  in  any  greater  restrictions  than  those  that  we  have 
set  out — ^I  mean,  any  broader,  with  any  less  restric- 

199  tions  than  those  we  have  set  out  in  the  tariff  and 
actually  the  Department  has  already  made  us  give 

way  one  thing,  I  don’t  think  we  should  have  given  away, 
but  we  had  to  and  we  have  done  so  in  the  tariff  and  that  is 
as  to  whether  it  applies  only  to  Government  lands,  and 
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that  is  as  to  whether  or  not  we  would  be  required  to  trans¬ 
port  any  gas  if  we  bought  it  on  a  non-discriminatory  basis, 
but  that  is  behind  us. 

Q.  Then,  of  course,  under  that  hearing  of  the  Federal 
Power  Commission,  if  you  opposed  it  and  you  didn’t  like 
the  decision  of  the  Power  Commission,  you  could  appeal  it? 
A.  That  is  right,  and  I  would  have  no  basis  of  the  appeal 
except  a  construction  of  the  statute. 

Q.  So  it  could  be  two  or  three  years  before  anybody  pro¬ 
ducing  in  that  area  could  possibly  ship  gas  through  your 
lines?  A.  I  don’t  know  how  long  it  would  take  to  get  a 
legal  determination  of  the  matter. 

Mr.  McKevitt :  That  is  all. 

Re-direct  Examination 
By  Mr.  Boyd: 

Q.  Mr.  Kayser,  at  the  outset,  let  me  clarify  one  phase 
of  the  examination  that  seemed  to  be  the  burden  of  Mr. 
McKevitt ’s  questions  yesterday.  He  asked  you  at  length 
whether  or  not  the  Secretary  had  revealed  to  you  his  con¬ 
ception  of  the  obligation  to  transport  gas  produced 
200  on  Government  land  and  whether  or  not  you  had  the 
option,  first,  to  buy  the  gas,  and  I  think  that  you  told 
us  that  the  Secretary  had  expressed  one  view,  and  you  had 
told  him  that  you  understood  that  there  was  a  strong  legal 
basis  for  the  contrary  view.  Let  me  ask  you  whether  or 
not  those  two  subject  matters  which  were  discussed  by  you 
and  the  Secretary,  are  presently  the  issue  in  this  law  suit? 
A.  No,  they  have  already  been — 

Mr.  McKevitt:  I  object  to  that  as  being  a  conclusion. 
Your  Honor,  of  this  witness.  It  strictly  calls  for  a  conclu¬ 
sion  by  this  witness,  what  the  issue  in  this  law  suit  is. 

The  Court:  Well,  if  he  knows,  it  is  a  question  of  fact. 
If  he  knows  that  he  said  one  thing  and  the  Secretary  said 
another,  and  they  agreed  to  a  third  proposition,  why,  he 
knows  it.  That  is  not  a  conclusion  in  a  legal  sense  at  alL 

The  Witness:  That  issue  was  between  us  and  discussed 
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back  and  forth,  and  the  first  tariff  that  we  filed  preserved 
those  points. 

By  Mr.  Boyd: 

Q.  You  mean  preserved  them  to  you?  A.  Preserved  them 
to  me. 

Q.  And  did  it  leave  the  door  open  for  the  Secretary  to 
have  you  overruled,  if  you  were  wrong  as  to  your  view  on 
the  matter?  A.  That  is  right. 

201  Mr.  McKevitt :  I  object  to  that  question  as  asking 
for  a  conclusion,  this  is  a  matter  of  asking  questions 

of  law  here.  I  admit  this  witness  is  a  lawyer,  but  he  is  still 
a  fact  witness  here. 

Mr.  Boyd :  This  is  exactly  the  matter  that  Mr.  McKevitt 
went  into  yesterday  at  great  length,  if  Your  Honor  please. 

The  Court:  Well,  that  is  my  understanding.  When  this 
case  started,  it  was  understood,  I  think,  that  it  was  largely 
a  question  of  law.  Now,  as  I  understood  Mr.  McKevitt  yes¬ 
terday,  he  did  argue  with  the  witness  about  legal  interpre¬ 
tation  of  what  a  common  carrier  was,  and  went  into  great 
details  about  it.  Now,  I  want  all  the  information  I  can  get. 
If  he  is  a  better  lawyer  than  some  of  the  rest  of  you,  I  might 
as  well  get  it  from  him,  I  don’t  know. 

By  Mr.  Boyd : 

Q.  So,  Mr.  Kayser,  as  I  understand  it,  you  filed  a  tariff 
with  the  Federal  Power  Commission  which  was  designed  to 
permit  an  adjudication  by  that  agency  as  to  who  was  right 
on  these  two  points  in  the  dispute  between  you  and  the  Sec¬ 
retary,  is  that  correct,  sir?  A.  That  is  exactly  what  the 
first  tariff  did,  that  and  a  lot  of  other  points  as  well,  but 
it  certainly  preserved  those  two. 

Q.  So  there  will  be  no  doubt  about — 

202  Mr.  McKevitt:  May  I  move  to  strike  that  ques¬ 
tion  as  again  being  definitely  leading?  Mr.  Boyd,  if 

you  want  to  argue  this  case,  we  can  argue  it ;  but  he  is  lead¬ 
ing  this  witness  into  the  exact  answer  that  he  wants  from 
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as  far  as  legal  conclusion.  We  had  it  yesterday,  I  just 
want  to  note  on  the  record  I  object  to  it. 

The  Court :  Well,  if  I  can  just  find  out  exactly  what  you 
have  in  mind,  sir,  of  course,  I  want  to  be  careful  to  rule 
properly;  what  I  am  trying  to  get  is  the  Government’s  point 
of  view  and  the  plaintiff’s  point  of  view.  I  am  trying  to 
see  whether  or  not  the  Secretary  of  the  Interior,  for  in¬ 
stance,  is  using  this  method  in  order  to  cut  the  Gordion 
Bmot,  in  order  to  make  it  unnecessary  to  have  any  deter¬ 
mination  by  the  Federal  Power  Commission  as  to  what 
should  be  done,  that  is  one  of  the  things  a  court  of  equity 
has  got  to  find  out,  if  he  can.  I  don’t  see  anything  wrong 
about  it  so  far,  sir,  I  don’t  see  anything  wrong  about  it.  I 
hope  I  can  understand  what  is  going  on.  I  started  in  public 
life  in  1901,  I  didn’t  go  out  until  twelve  years  ago,  in  a 
country  where  politics  is  really  played.  They  used  to  say 
when  a  male  child  was  bom  on  the  Eastern  Shore  of  Mary¬ 
land,  they  carried  him  down  to  Chesapeake  Bay  and  showed 
him  the  State  House  and  said,  “Now,  son,  there  is  your 
living,  see?” 

Mr.  McKevitt:  Your  Honor,  my  objection  is  to  the  form 
of  the  questions. 

203  By  Mr.  Boyd: 

Q.  Now,  Mr.  Kayser,  so  that  we  will  understand  what 
those  two  points  were  that  you  tried  to  preserve,  and  as  in¬ 
troductory  to  my  next  question,  do  I  understand  that  they 
related  to  your  obligation  to  transport  gas  that  was  not  pro¬ 
duced  on  Govemment^owned  land?  A.  That  was  one  of 
them,  yes. 

Q.  And  was  the  other  one  the  question  whether  or  not 
you  had  the  option  to  buy  before  you  were  obligated  to 
transport?  A.  That  is  correct,  those  were  the  two  points. 

Q.  Now,  when  you  filed  that  tariff,  as  I  understand,  the 
Secretary  protested  about  those  two  points  through  a  let¬ 
ter  that  was  sent  to  you  on  January  26?  A.  That  is  right, 
January  26. 
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Q.  And  in  the  face  of  the  threat  of  sanctions  contained 
in  that  letter,  if  yon  didn’t  comply  with  his  interpretation 
of  the  law,  what  did  you  do  about  preserving  those  two 
points?  A.  After  consultation,  or  rather  conferences  and 
arguments  and  so  forth,  here  in  Washington,  we  agreed  to 
file  a  tariff  which  eliminated  those  two  points  and  subse¬ 
quently  did  file  such  tariff. 

Q.  And  your  proposal  to  eliminate  was  contained  in  this 
Plaintiff’s  Exhibit  No.  8- A?  A.  That  is  correct. 

204  Q.  And  did  you  thereafter  file  with  respect  to  the 
El  Paso  line,  a  tariff  which  adopted  the  Secretary’s 

interpretation  of  those  two  points — the  San  Juan  Line?  A. 
The  whole  system,  covers  the  whole  system. 

Mr.  McKevitt:  I  object  to  that  question.  Your  Honor. 
The  instrument  will  speak  for  itself  as  to  what  it  did  or 
didn’t  adopt.  Mr.  Boyd  is  trying  to  find  what  this  instru¬ 
ment  says. 

The  Court:  All  right,  sir,  we  can  go  over  that;  if  there 
is  any  question  about  what  is  in  the  paper,  counsel  can  go 
over  it- 

By  Mr.  Boyd : 

Q.  I  show  you  now  what  is  marked  Plaintiff’s  Exhibit 
No.  8-B  and  I  will  ask  you  whether  or  not  that  is  an  amended 
tariff  filed  by  El  Paso,  covering  the  entire  system,  and 
dealing  with  these  two  points  that  have  just  been  alluded 
to?  A.  Yes,  it  does. 

The  Court ;  When  was  that  proposal  made  ? 

Mr.  Boyd :  The  proposal,  if  Your  Honor  please — 

The  Witness :  Made  approximately  February  10  or  13, 
somewhere  in  there. 

By  Mr.  Boyd: 

Q.  Now,  Mr.  Kayser,  am  I  correct  that  El  Paso  does  not 
object  and  has,  in  fact,  filed  a  tariff?  A.  Yes,  sir. 

Q.  Which  does  not  limit  its  obligation  to  gas  pro- 

205  duced  on  Government-owned  land  and  does  not  insist 
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upon  its  option  to  first  buy  before  it  transports?  A. 
That  is  correct,  its  amended  tariff  does  just  exactly  that. 
It  eliminated  from  the  availability  clause  or  section  the  re¬ 
striction  that  had  previously  been  in  it,  leaving  it  open 
without  that  restriction. 

Q.  So  that  the  reason  why  you  are  unwilling  now  to  sign 
the  proposed  stipulation  which  accompanied  the  Secre¬ 
tary’s  letter  of  March  22,  is  not  related  to  those  two  points, 
is  that  correct,  sir?  A.  It  has  nothing  to  do  with  it. 

Q.  And  the  reason  why  you  have  refused  to  sign  the  stip¬ 
ulation  that  accompanied  his  letter  of  March  22,  and  the 
reason  why  you  will  not  sign  the  stipulation  or  proposed 
stipulation  which  accompanied  his  letter  of  May  29,  is  be¬ 
cause  of  the  obligation  to  build  additional  facilities,  is  that 
correct,  sir?  A.  Yes,  sir,  and  as  the  principle  that  the 
whole  matter  of  our  obligation  is  to  be  determined  by  the 
Federal  Power  Commission  and  not  by  stipulation. 

Q.  Now,  yesterday,  Mr.  McKevitt  asked  you  whether  or 
not,  in  your  conversations  with  the  Secretary  or  his  repre¬ 
sentatives,  prior  to  the  institution  of  this  law  suit  and  prior 
to  March  22,  the  Secretary’s  position,  to  quote  the  term 
used  by  Mr.  McKevitt,  was  disclosed  to  you.  Let  me 
206  ask  you  whether  or  not,  back  in  1929,  when  you  first 
got  rights-of-way  as  elicited  by  Mr.  McKevitt ’s  ques¬ 
tioning,  whether  it  was  disclosed  to  you  then  that  the  Sec¬ 
retary  or  any  of  his  subordinates,  including  the  members 
of  his  legal  staff,  conceived  the  common  carrier  obligation 
to  include  the  right  to  impose  upon  you  the  condition  that 
you  build,  under  some  circumstances,  additional  line  or  ad¬ 
ditional  facilities?  A.  No,  sir,  there  was  never  any  discus¬ 
sion  at  that  time  of  anything  except  the  necessity  to  include 
the  language  of  the  statute  in  the  stipulation  filed  with  your 
application  for  right-of-way. 

Q.  And  since  1929  and  prior  to  1950,  has  El  Paso  applied 
for  and  obtained  any  rights-of-way  from  the  Secretary  of 
Interior?  A.  Yes,  we  have  acquired  hundreds  of  miles, 
probably  runs  up  to  as  high  as  a  total  of  a  thousand  miles 
of  right  of  way  over  the  public  lands. 
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Q.  In  the  processing  of  those  applications,  Mr.  Kayser, 
was  it  ever  disclosed  to  you  by  any  representatives  of  the 
Interior  Department  that  they  conceived  the  common  car- 
I  rier  obligation  of  the  Mineral  Leasing  Act  to  authorize  the 
'  Secretary  to  impose  upon  you  the  obligation,  under  some 
circumstances,  to  build  additional  facilities?  A.  No,  sir, 
there  was  never  any  discussion  of  that  character  what¬ 
ever. 

'  207  Q.  Then,  Mr.  McKevitt  asked  you  whether  or  not 
.3^  you  were  ‘‘disturbed”  when  you  saw  the  form  of 
?  stipulation  which  was  proposed  by  the  Secretary  in  his  let- 
V  ter  of  June  16, 1950.  At  that  time,  Mr.  Kayser,  had  it  been 
!  disclosed  to  you  by  the  Secretary,  or  any  of  his  representa¬ 
tives,  including  the  members  of  his  legal  staff,  that  they  con¬ 
ceived  the  common  carrier  obligation  of  the  Mineral  Leas- 
I  ing  Act  to  authorize  the  Secretary  to  impose  upon  you  the 
obligation,  under  some  circumstances,  to  build  additional 
facilities?  A.  No,  there  was  nothing  in  that  letter  that  in¬ 
dicated  that  fact,  to  me  it  was  on  the  contrary,  because  of 
the  statement  that  all  the  obligation  that  was  asked  then, 
was  to  file  a  tariff  and  the  further  statement  that  the  prim¬ 
ary  obligation  to  enforce  the  common  carrier  provision  had 
been  transferred  to  the  Federal  Power  Commission. 

Q.  Prior  to  March  22, 1951,  when,  as  I  understand  it,  you 
had  already  made  an  outlay  of  $40  million,  had  the  Secre¬ 
tary  or  any  of  his  subordinates  including  the  members  of 
his  legal  staff,  disclosed  to  you  that  they  conceived  the  obli¬ 
gation  of  the  common  carrier  provision  included  in  the 
Mineral  Leasing  Act  to  authorize  the  Secretary  to  impose 
'  upon  you  the  obligation,  under  some  circumstances,  to  build 
additional  facilities?  A.  No,  not  prior  to  that  time. 

Q.  Was  that  the  first  time  that  that  interpretation 
208  by  the  Secretary  was  ever  brought  to  your  attention? 

The  Court:  What  date? 

^  Mr.  Boyd:  March  22,  that  is  upon  receipt  of  the  letter 
of  March  22, 1951. 


The  Witness :  That  is  correct,  that  is  the  first  time  that 
we  had  ever  seen  the  assertion  of  the  power,  through  the 
stipulation,  to  require  us  to  build  facilities. 

By  Mr.  Boyd ; 

Q.  Now,  you  were  asked  on  several  occasions  yesterday, 
Mr.  Kayser,  whether  or  not  in  making  applications  for 
these  rights-of-way,  you  had  agreed  to  act  as  a  common 
carrier  within  the  meaning  of  the  Mineral  Leasing  Act,  and 
you  disclosed  that  in  each  of  your  applications  you  had  so 
agreed.  Let  me  ask  you  whether  or  not  at  any  time  you 
have  agreed  with  the  Secretary  that  you  would  accept  his 
interpretation  of  the  obligations  of  the  Mineral  Leasing 
Act?  A.  No,  sir,  we  have  made  it  perfectly  clear  that  we 
cannot  by  stipulation  accept  anyone’s  interpretation  of  a 
common  carrier  or  any  transportation  obligation.  It  can 
only  be  accepted  and  enforced  by  the  Federal  Power  Com¬ 
mission. 

The  Court:  Gentlemen,  Title  15,  Section  717(f),  appears 
to  give  the  Commission,  after  notice  and  opportunity  for 
hearing,  if  it  finds  such  action  necessary  or  desirable  in  the 
public  interest,  by  order,  direct  the  natural  gas  companies 
to  extend  or  improve  its  transportation  facilities,  to 
209  establish  physical  connections  of  its  transportation 
facilities,  and  sell  natural  gas  to  any  person  or  mu¬ 
nicipality,  and  so  forth.  Now,  for  the  Court’s  information, 
is  that  the  section  upon  which  the  plaintiff  relies? 

Mr.  Boyd :  That  is  one  of  them,  yes.  Your  Honor. 

The  Court :  I  mean,  that  is  the  one  which  you  say  gives 
the  appropriate  authority,  the  right  to  require  extension 
facilities,  is  that  what  you  say? 

Mr.  Boyd:  Yes,  but  Your  Honor  must  not  overlook  the 
proviso. 

The  Court:  Oh,  I  know  that,  I  know  the  proviso,  shall 
have  no  authority  to  compel,  and  so  on.  But,  I  mean  is  that 
the  section  that  you  are  relying  upon? 
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Mr.  Boyd :  Yes,  sir,  and  I  might  say  the  thing  that  gives 
ns  pause  in  this  case  is  not  that  we  may  be  required  to  ex¬ 
tend  our  lines  or  facilities  to  serve  those  communities  which 
are  presently  being  served  by  us,  but  under  the  stipulation 
that  has  been  proposed  by  the  Secretary,  we  may  be  re¬ 
quired  to  duplicate  the  entire  San  Juan  Basin  Line,  the  en¬ 
tire  system.  We  may  be  required  to  reproduce  everything 
that  has  already  been  expended  by  this  company  in  the  es¬ 
tablishment  of  pipelines,  under  a  threat  that  if  we  don’t  do 
so  we  will  forfeit  our  rights-of-way. 

By  Mr.  Boyd : 

Q.  Now,  you  were  asked,  Mr.  Kayser,  whether  or 
210  not  you  and  your  representatives  participated  in 

some  conferences  following  the  tender  to  you  of  the 
stipulation  which  accompanied  the  letter  of  March  22,  look¬ 
ing  toward  a  revision  of  that  proposed  stipulation  in  a  form 
that  would  be  acceptable  to  El  Paso,  and  I  understood  you 
to  say  that  you  did  make  some  proposals  in  the  hope  that 
you  and  the  Secretary  might  be  able  to  solve  your  differ¬ 
ences.  Let  me  ask  you  whether  or  not  you  ever  indicated  to 
the  Secretary  that  you  would  accept  a  revised  stipulation 
which  authorized  him,  under  some  circumstances,  to  impose 
upon  you  the  obligation  of  building  additional  facilities? 
A.  No,  at  no  time.  That  was  all  perfectly  dear  from  the 
time  we  started  in  on  the  discussion. 

Q.  You  were  asked  whether  or  not,  if  an  application  were 
made  by  a  proposed  shipper  to  the  Federal  Power  Commis¬ 
sion,  you  would  resist  an  order  by  the  Federal  Power  Com¬ 
mission  to  make  you  a  common  carrier  of  his  gas.  Would 
you  present  such  evidence  as,  in  your  opinion,  bore  upon  the 
question  of  whether  it  was  in  the  public  interest  or  the  Fed¬ 
eral  Power  Commission  to  issue  such  an  order?  A.  Yes, 
and  all  of  the  implications  that  would  arise  out  of  any  gen¬ 
eral  blanket  order  that  usually  acts  as  a  common  carrier. 
As  I  said  in  testimony  before  the  Federal  Power  Commis¬ 
sion  that  was  quoted,  you  simply  have  to  set  up  proper 
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regulations,  rules,  both  for  the  shipper  and  for  the 

211  carrier,  before  you  can  set  up  a  system  of  common 
carriers,  just  a  blanket  “You  are  going  to  be  a  com¬ 
mon  carrier,’’  no  one  can  do,  in  my  judgment,  and  I  would 
resist  any  order  that  placed  us  in  that  position. 

Q.  And  if  the  Federal  Power  Commission  disagreed  with 
you  in  a  final  order  by  that  agency,  what  would  you  do  ?  A. 
We  would  appeal  it  if  we  felt  that  the  conditions  were  such 
that  it  would  be  extremely  difficult  to  operate  under  them. 

Q.  Appeal  it  in  accordance  with  the  provisions  set  out  in 
the  Natural  Gas  Act?  A.  That  is  right. 

Q.  And  if  the  decision  of  the  Federal  Power  Commission 
were  ultimately  upheld,  what  would  you  do,  sir?  A.  Well, 
we  have  no  choice  about  it,  we  are  a  natural  gas  company 
and  we  have  to  obey  it,  we  can’t  go  out  of  business,  we  have 
to  stay  in  business  and  obey  the  order. 

Q.  Now,  in  connection  with  what  you  would  do  in  a  pro¬ 
ceeding  before  the  Federal  Power  Commission,  about  which 
Mr.  McKevitt  asked  you  questions,  is  it  your  understanding 
that  that  is  the  agency  that  is  established  to  determine 
whether  or  not  it  would  be  in  the  public  interest  for  you  to 
be  required  to  accept  gas  as  a  common  carrier?  A.  Yes. 

The  Court :  To  accept  what,  sir? 

212  Mr.  Boyd :  Gas  as  a  common  carrier. 

By  Mr.  Boyd : 

Q.  Mr.  Kayser,  to  your  knowledge,  are  there  any  known 
gas  deposits  west  of  Williams  ?  A.  There  are  none  west  of 
the  Arizona-New  Mexico  boundary.  There  are  no  gas  fields 
in  the  State  of  Arizona.  The  whole  field  area  is  that  area 
in  northwestern  New  Mexico  and  southwestern  Colorado. 

Mr.  Boyd :  We  have  no  further  questions. 

Becross-Examination 
By  Mr.  McKevitt : 

Q.  Just  one  or  two,  Mr.  Kayser.  I  believe  that  you  stated 
before  that  you  already  have  an  application  in  to  add  com- 
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pressors  to  this  San  Juan  Line  so  that  yon  can  transport 
more  gas  through  it!  A.  Yes,  sir,  we  have  an  application 
before  the  Federal  Power  Commission  to  increase  the  ca¬ 
pacity  of  the  San  Juan  Line  by  100  million  cubic  feet  of  gas 
in  order  to  supply  a  proposed  contract  with  the  Pacific  Gas 
&  Electric  Company  for  delivery  of  that  quantity  of  gas 
to  the  California  border. 

Q.  In  other  words,  you  already  need  that  additional  con¬ 
struction  to  take  care  of  your  use  of  the  line,  is  that  right? 
A.  No,  not  my  uses,  the  Pacific  Gas  &  Electric  Company’s 
market  uses. 

213  Q.  Well,  the  gas  that  you  are  selling  to  Pacific  Gas 
&  Electric?  A.  No,  the  gas  that  I  propose  to  sell 

under  an  application  by  them  for  that  quantity  of  gas  for 
their  market. 

Q.  It  won’t  be  your  use,  you  will  be  shipping  the  gas  to 
Pacific  Gas  &  Electric?  A.  Well,  I  am  not  going  to  quarrel 
with  you  about  use,  but  the  use  of  the  gas  is  on  the  Coast. 

Q.  Then,  we  wiU  say  transportation?  A.  Transporta¬ 
tion,  sure. 

Q.  All  right.  So,  if  in  the  situation  where  some  other 
shipper  in  the  area  were  to  apply  under  the  very  tariff  that 
you  filed,  isn’t  this  true,  Mr.  Kayser,  that  unless  the  Fed¬ 
eral  Power  Commission  can  authorize  or  require  you  to 
build  additional  construction,  there  is  no  way  that  any 
other  shipper  in  that  area  is  ever  going  to  be  able  to  use 
that  line  as  a  common  carrier?  A.  That  is  not  true. 

Q.  I  think  you  just  said  that  you  are  already  using  it. 
The  Court :  Explain  your  answer. 

The  Witness :  I  will  be  very  glad  to.  The  reason  is  that 
we  have  filed  a  tariff  which  says  that  if  we  have  any  excess 
capacity,  that  capacity  may  be  used  for  the  transportation 
of  gas,  just  like  it  stands  today.  Now,  we  have  been  in  that 
country  for  quite  some  time  and  we  have  seen  the 

214  time  when  we  had  three  times  the  capacity  that  we 
had  demand,  and  we  are  now  in  a  development  stage ; 

that  development  stage  is  to  supply  the  utilities  that  are 
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now  supplying  the  public  with  natural  gas  in  California. 
None  of  us  are  smart  enough  to  be  able  to  say  that  we  are 
always  going  to  be  jammed  up  against  the  proposition  that 
we  need  to  construct  more  and  more  facilities.  There  will 
come  a  time,  in  my  judgment,  in  which  there  will  be  idle 
capacity  in  that  pipeline,  and  under  those  circumstances,  we 
would  be  under  obligation  to  use  that  for  common  carrier 
transportation.  At  the  present  time,  there  is  nobody  thtit 
is  being  denied  a  market  for  his  gas,  we  are  out  everywhere 
trying  to  find  all  possible  gas  to  supply  the  market  that  we 
have  under  our  contracts  with  the  Pacific  Gas  &  Electric. 
But  there  will  come  a  time,  and  we  hope  that  there  will  come 
a  time,  when  there  is  an  excess  of  gas  over  the  market  de¬ 
mand,  in  which  event,  if  the  shipper  can  develop  markets 
that  are  proper  in  the  State  of  California,  or  anywhere  else, 
we  will  be  very  glad  to  carry  his  gas. 

By  Mr.  McKevitt : 

Q.  But  I  take  from  that  stUl,  Mr.  Kayser,  that  it  is  true 
at  the  present  time  that,  if  some  other  shipper  applied  to 
the  Federal  Power  Commission  to  use  that  line,  that  his 
application  would  be  meaningless  unless  the  Federal  Power 
Commission  could  require  you  to  build  additional  facili¬ 
ties?  A.  That  is  not  true,  not  at  all  true,  and  I  want 
215  to  explain  that  clearly,  if  I  may,  without  violating 
counsePs  rule.  The  Interstate  asked — 

Mr.  Boyd:  Mr.  Kayser  was  not  shaking  his  finger  at 
counsel. 

The  Witness :  I  don’t  mean  to  be  offensive. 

The  Court:  That  is  just  a  natural  gesture.  I  told  you 
gentlemen  not  to  get  too  close  to  counsel. 

The  Witness.:  The  Interstate  asked  in  the  proceeding 
that  we  just  finished  with  the  Federal  Power  Commission, 
in  which  we  are  asking  for  a  capacity  of  150  million  feet 
to  California,  that  they  be  allowed  to  participate  in  that  ca¬ 
pacity.  They  asked  for  as  much  as  300  million  feet  on  the 
total  system,  but  they  even  got  down  to  asking  for  less  than 
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that  in  the  course  of  the  proceeding,  and  the  Commission 
permitted  them  to  introduce  evidence  as  to  their  gas  sup¬ 
ply,  as  to  their  market.  The  record  is  perfectly  clear,  the 
only  market  that  they  had,  they  proposed  to  take  certain 
industrial  contracts  away  from  the  Pacific  Gas  &  Electric, 
and  certain  others  that  possibly  were  not  being  served,  I 
don’t  remember  about  that,  they  proposed  to  serve  those 
and  they  proposed  to  buy  certain  gas  that  we  were  trying 
to  buy  at  a  price  slightly  higher  than  we  were  paying  for  it. 
They  did  not  have  any  contracts  for  the  gas,  they  did  not 
have  any  contracts  for  the  market,  that  were  specific,  and 
the  Commission  on  that  evidence  decided  that  it  was  not  in 
the  public  interest  for  that  company  to  be  permitted 
216  to  take  any  part  of  the  construction  that  we  proposed 
to  make,  that  is,  the  increased  capacity. 

Now,  in  this  proposition  that  we  are  now  filing,  it  is  wide 
open  to  anyone  who  can  convince  the  Commission  that  it  is 
to  the  public  interest  for  them  to  have  a  portion  of  that 
capacity  to  serve  the  market  that  they  propose  to  serve  and 
that  they  have  the  gas  and  want  to  market  it  rather  than  to 
sell  it  to  us.  The  door  is  wide  open  for  the  Commission  to 
allow  them  to  do  it,  and  I  am  perfectly  frank  to  say  that  if 
the  Commission  found  the  same  sound  conditions  in  respect 
to  their  supply  of  gas  and  their  markets,  as  we  have  for 
the  ones  that  we  propose,  we  would  have  no  objection  what¬ 
soever  to  including  their  gas  in  our  transportation.  We 
can  only  make  6  percent  in  our  business  and  we  don’t  care 
where  it  comes  from,  so  long  as  it  is  sound  and  is  found  by 
the  Commission  to  be  in  the  public  interest. 

Q.  Are  you  all  through,  Mr.  Kayser?  A.  Just  about. 

Q.  Do  you  know  when  this  was  filed,  Mr.  Kayser?  A. 
The  amendment  to  the  tariff? 

Q.  Yes.  A.  I  think  it  was  filed  a  very  short  time  before 
the  suit  was  filed. 

Q.  Before  this  suit  was  filed?  A.  Yes,  sir,  in  May  of  this 
year. 
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217  Q.  Well,  it  says  on  there  April  20, 1951.  A.  Well, 
I  thought  it  was  filed,  I  thought  the  suit  was  filed  in 

May,  but  it  was  filed  a  few  days  before  the  suit  was  filed. 

Q.  In  other  words,  it  was  probably  filed  later  than  the 
date  that  appears  on  here!  A.  I  can’t  answer  that,  I  say 
it  was  filed  a  few  days  before  the  suit  was  filed,  that,  I  am 
sure. 

Q.  This  suit  was  filed  May  1?  A.  A  few  days  prior  to 
that  time,  I  am  sure  of  that,  I  know  that  without  any  ques¬ 
tion  ;  as  to  the  exact  date,  the  file  mark  will  show. 

Q.  In  other  words,  this  exhibit  was  filed  just  a  few  days 
before  the  suit  was  filed?  A.  That  is  my  memory  of  it  and 
I  authorized  the  filing,  myself. 

Mr.  Boyd :  But  the  proposal  to  file  that  was  made  back 
in  February? 

The  Witness :  Oh,  yes,  that  was  lying  on  the  Secretary’s 
desk  and  we  felt  that  before  we  went  into  a  suit,  we  should 
Actually  implement  what  we  have  offered  to  do. 

^  Mr.  Boyd :  I  have  no  further  questions. 

(Witness  excused.) 

Mr.  Boyd:  Your  Honor  please,  at  this  time  we  offer  in 
evidence  what  I  have  marked  as  Plaintiff’s  Exhibit  No.  12, 
which  is  an  affidavit  of  J.  S.  Moulton,  who  was  vice 

218  president  and  executive  engineer  of  the  Pacific  Gas 
&  Electric  Company.  Your  Honor  will  observe  that, 

by  virtue  of  the  terms  of  the  pre-trial  order,  we  were  au¬ 
thorized  to  introduce  these  affidavits  to  the  extent  that  the 
contents  would  have  been  admissible,  had  the  witness  been 
present.  With  the  Court’s  permission,  I  would  like  to  read 
the  affidavit  into  evidence : 

State  of  California 
“City  and  County  of  San  Francisco 
“  J.  S.  Moulton,  being  first  duly  sworn,  deposes  and  says: 
“1.  That  he  is  vice  president  and  executive  engineer  of 
Pacific  Gas  &  Electric  Company,  hereinafter  referred  to  as 
‘Pacific.’  That  Pacific  is  an  operating  public  utility  com- 
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pany  engaged  in  the  business  of  furnishing  natural  gas  and 
electric  service  throughout  a  large  part  of  northern  and 
central  California. 

“2.  That  almost  the  entire  urban  and  suburban  popula¬ 
tion  of  California  is  dependent  upon  natural  gas  for  cook¬ 
ing,  water  heating,  and  space  heating  for  domestic  and 
commercial  purposes.  That,  during  periods  of  relatively 
high  temperature,  when  the  total  gas  supply  is  not  required 
for  rendering  firm  service  to  said  customers,  substantial 
volumes  of  gas  are  consumed  by  Pacific’s  industrial  custom¬ 
ers  and  in  Pacific’s  steam-electric  generating  plants. 

219  That  during  periods  of  low  temperature,  when  gas 
service  to  said  plants  must  be  curtailed,  they  con¬ 
sume  fuel  oiL  That  fuel  oil  is  the  only  economic  alternative 
fuel  for  industrial  consumers,  inasmuch  as  coal  is  not  pro¬ 
duced  in  California. 

“3.  That  the  population  in  the  area  served  by  Pacific  has 
increased  by  more  than  50  percent  since  1940.  That  during 
the  same  period  Pacific’s  gas  load  has  more  than  doubled. 
That  as  of  December  31, 1950,  Pacific  had  1,033,424  gas  cus¬ 
tomers,  of  whom  1,031,511  were  residential  and  commercial 
customers,  and  1,912  were  industrial  customers.  That 
among  said  industrial  customers  are  many  large  defense 
plants  and  establishments  of  the  United  States  Army,  Navy 
and  Air  Force. 

“4.  That  prior  to  the  year  1950  Pacific  obtained  its  entire 
supply  of  natural  gas  from  California  fields.  That  it  be¬ 
came  necessary  to  augment  such  supply  with  a  supply  of 
out-of-State  gas  because  of  load  growth  on  the  one  hand, 
and  a  decline  in’  the  deliverability  of  gas  available  to  Pacific 
from  California  sources  on  the  other  hand.  That  during 
the  latter  part  of  1950  the  El  Paso  Natural  Gas  Company 
commenced  deliveries  of  out-of-State  gas  to  Pacific.  That 
the  average  daily  delivery  of  such  gas  is  now  approaching 
250  million  cubic  feet  and  is  expected  to  reach  ap- 

220  proximately  400  million  cubic  feet  in  the  fall  of  1951, 
provided  El  Paso  Natural  Gas  Company’s  San  Juan 
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Basin  Pipeline,  with  its  delivery  capacity  to  Pacific  of  150 
million  cubic  feet  per  day,  is  then  completed.  That,  when 
such  level  of  deliveries  is  reached,  approximately  one-half 
of  Pacific’s  total  gas  supply  will  be  out-of-State  gas.  That 
Pacific  has  already  contracted  with  El  Paso  Natural  Gas 
Company  for  a  further  increase  in  deliveries  of  out-of-State 
gas,  a  substantial  portion  of  which  is  expected  to  be  trans¬ 
mitted  through  said  San  Juan  Basin  pipeline. 

“5.  That  El  Paso  Natural  Gas  Company  is  under  a  firm 
contractual  obligation  to  be  able  to  deliver  to  Pacific  up  to 
400  million  cubic  feet  of  natural  gas  per  day  by  January  1, 
1952.  That  Pacific  is  under  a  firm  contractual  obligation 
to  take  said  daily  volume  at  a  91  per  cent  average  load  fac¬ 
tor  commencing  January  1, 1952.  That  the  Federal  Power 
Commission,  by  order  dated  July  14,  1950,  authorized  Pa¬ 
cific  to  construct  the  additional  compressor  facilities  re¬ 
quired  to  receive  and  transmit  up  to  400  million  cubic  feet  of 
out-of-State  gas  per  day. 

“6.  That  Pacific  was  informed  promptly  by  El  Paso  Nat¬ 
ural  Gas  Company  of  the  agreement  evidenced  by  the  letter, 
dated  August  18,  1950,  from  the  United  States  De- 
221  partment  of  the  Interior,  Bureau  of  Land  Manage¬ 
ment,  to  said  company,  a  copy  of  which  is  attached 
as  Exhibit  A  to  the  complaint  herein.  That  Pacific,  in  re¬ 
liance  on  said  agreement  and  the  prospective  expeditious 
completion  of  said  San  Juan  Basin  Pipeline,  commenced, 
and  is  now  proceeding  with,  the  construction  of  said  com¬ 
pressor  facilities  at  an  estimated  cost  in  excess  of  $12 
million.” 

That  letter  of  August  18, 1950,  by  the  way,  if  I  may  inter¬ 
polate  at  this  point,  is  the  letter  from  Mr.  Clawson,  the  Di¬ 
rector  of  the  Bureau  of  Land  Management,  in  which  he  said 
that  the  stipulation  agreed  upon  would  operate  as  compli¬ 
ance  with  the  common  carrier  obligation. 

And  to  continue  with  the  affidavit : 

*‘7.  That  Pacific  plans  to  place  said  compressor  facilities 
in  operation  on  or  about  November  1, 1^1,  and,  assuming 


said  San  Juan  Basin  Pipeline  is  then  completed,  expects  to 
increase  its  take  of  out-of- State  gas  by  approximately  150 
million  cubic  feet  per  day.  That  almost  all  of  said  addi¬ 
tional  gas  is  expected  to  be  suppbed  by  means  of  said  San 
Juan  Basin  Pipeline.  That  if  sucb  additional  quantity  of 
gas  should  not  be  available  this  next  vdnter,  Pacific’s  steam- 
electric  generating  plants,  Pacific’s  industrial  gas  custom¬ 
ers,  and  the  industrial  gas  customers  of  other  utility  com¬ 
panies  in  northern  and  central  California  which  are 

222  dependent  on  common  sources  of  supply  will  all  be 
subjected  to  a  much  greater  curtailment  of  gas  serv¬ 
ice  than  would  otherwise  be  necessary.  That  if  said  addi¬ 
tional  gas  should  not  be  available  during  the  period  of 
November  1,  1951,  to  April  1,  1952,  the  resulting  increase 
in  the  curtailment  of  service  to  such  gas  consumers,  as  pres¬ 
ently  estimated  by  Pacific,  would  be  approximately 
14,700,000,000  cubic  feet  of  gas.  That  said  industrial  cus¬ 
tomers  and  steam-electric  generating  plants  would,  as  a 
consequence  of  such  increase  in  curtailment  of  gas  serv¬ 
ice,  increase  their  consumption  of  fuel  oil  by  approximately 
2,400,000  barrels.  That  the  demand  for  fuel  oil  on  the  Pa¬ 
cific  Coast,  which  includes  the  requirements  of  numerous 
defense  industries,  military  establishments  and  the  Navy 
and  merchant  ships  operating  in  the  Pacific  area,  would  be 
increased  by  said  quantity.  That  California  oil  production 
and  consumption  are  at  present  approximately  in  balance. 
That  fuel  oil  cannot  be  brought  into  California  from  other 
producing  areas  except  by  rail  or  ship.  That  2,400,000  bar¬ 
rels  of  fuel  oil  is  the  equivalent  of  the  aggregate  capacity  of 
about  24  average  size  ocean-going  tankers  or  about  10,000 
tank  cars. 

‘‘8.  That  present  estimates  of  the  peak  demands 

223  of  domestic  and  commercial  and  small  industrial  cus¬ 
tomers,  collectively  termed  firm  customers,  if  hereto¬ 
fore  recorded  minimum  temperatures  should  be  experienced 
during  the  1951-52  winter,  approximate  present  estimates 
of  available  gas  supply,  excluding  the  150  million  cubic  feet 
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per  day  expected  to  be  obtained  from  said  San  Juan  Basin 
Pipeline.  That  the  discontinuance  of  service  to  firm  cus¬ 
tomers  because  of  a  shortage  of  supply  would  not  only  im¬ 
pose  severe  hardships  on  such  customers  but  would  also  in¬ 
volve  slow  and  expensive  procedures  in  restoring  service. 
That  said  150  million  cubic  feet  of  gas  per  day  equals  only 
12y2  percent  of  the  estimated  peak  demands  of  firm  custom¬ 
ers.  That  if  Pacific  is  deprived  of  this  operating  margin, 
the  health,  safety  and  welfare  of  the  people  of  northern  and 
Central  California  will  be  jeopardized. 

“9.  That  by  reason  of  the  facts  stated  above,  the  expedi¬ 
tious  completion  of  said  San  Juan  Basin  Pipeline  is  ur¬ 
gently  needed  in  the  interests  of  the  people  of  California 
and  the  National  Defense  activities  in  California  and  in  the 
Pacific  area  generally. 

Signed,  “  J.  S.  Moulton.’^ 

“Subscribed  and  sworn  to  before  me  this  28th  day  of 
May,  1951. 

224  “Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California.^’ 

Mr.  McKevitt:  Are  you  offering  that? 

Mr.  Boyd :  Yes,  I  offered  it  before  and  asked  His  Honor 
for  permission  to  read  it,  and  I  heard  no  objection. 

Mr.  McKevitt:  I  am  sorry.  Your  Honor,  I  didn’t  recall 
it  was  offered.  I  simply  want  to  note  we  have  an  objection 
on  the  ground  of  relevancy.  We  don’t  feel  it  is  relevant  to 
the  issues  of  this  case,  it  is  simply  a  statement  by  some  third 
party  as  to  what  he  feels  the  results  of  the  situation  might 
be. 

The  Court:  Well,  I  thought  of  that  while  he  was  reading 
it  but  the  difficulty  is  that  the  Court  tries  not  to  be  twelve 
men,  but  he  is  twelve  men  just  the  same,  and  now  you  have 
let  it  be  read.  What  am  I  going  to  do  about  it?  You  ought 
to  stop  it  before  it  started,  if  you  want  it  to  do  you  much 
good,  I  am  afraid. 

Mr.  McKevitt :  Well,  I  move  it  be  stricken,  for  the  rec¬ 
ord.  I  admit  you  have  heard  it. 
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The  Court:  Sir? 

Mr.  McKevitt:  I  move  it  be  stricken  on  the  grounds  of 
irrelevancy. 

Mr.  Boyd:  I  think  it  bears  on  the  equity  of  this  situa¬ 
tion,  if  the  Court  please,  and  the  need  for  some  injunctive 
relief. 

225  The  Court:  The  Court  sustains  the  objection.  As 
I  said  before,  the  difficulty  is  I  have  heard  it. 

(Affidavit  of  J.  S.  Moulton  was  marked  Plaintiff’s  Ex¬ 
hibit  No.  12  for  Identification.) 

Mr.  Boyd:  For  the  purpose  of  the  record,  if  Your  Honor 
please,  I  would  like  to  say  it  shows  the  inadequacy  of  any 
legal  remedy.  And  of  the  same  nature,  if  the  Court  please,  • 
but  expressed  in  more  detail,  at  least  on  some  aspects  of 
the  matter,  I  offer  now  in  evidence  affidavit  of  B.  E.  Mittel- 
staedt  of  the  Public  Utility  Commission  of  California,  and 
the  affidavit  of  Paul  B.  Beck,  Chief  Valuation  and  Bate 
Engineer  of  San  Francisco,  and  the  affidavit  of  Homer  B. 
Boss,  who  is  Director  of  the  Fuel,  Power  and  Water  De¬ 
partment  of  California,  Manufacturers  Association  which 
have  been  marked  respectively  Plaintiff’s  Exhibits  Nos. 
13,  14,  and  15. 

The  Court:  Any  objection? 

Mr.  McKevitt:  Your  Honor,  I  object.  Of  course,  there 
are  three  or  four  of  them,  but  they  all  go  to  the  same 
objection. 

The  Court :  Objection  sustained.  The  Court  will  take  a 
five-minute  recess. 

(Affidavit  of  B.  E.  Mittelstaedt  was  marked  Plaintiff’s 
Exhibit  No.  13  for  Identification.) 

(Affidavit  of  Paul  B.  Beck  was  marked  Plaintiff’s  Ex¬ 
hibit  No.  14  for  Identification.) 

226  (Affidavit  of  Homer  B.  Boss  was  marked  Plain¬ 
tiff’s  Exhibit  No.  15  for  Identification.) 


(A  short  recess  was  taken.) 
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Mr.  Boyd:  May  I  proceed,  if  the  Court  please? 

The  Court:  Yes. 

Mr.  Boyd:  At  this  time,  if  Your  Honor  please,  I  offer 
the  factual  content  of  paragraph  18  of  an  affidavit  filed  by 
the  defendant  in  this  case,  being  that  of  Jacob  N.  Wasser- 
man,  who  is  the  Chief  Counsel  of  the  Bureau  of  Land  Man¬ 
agement  of  the  Department  of  Interior. 

Mr.  McKevitt:  No  objection. 

(Paragraph  18  of  Affidavit  of  Jacob  N.  Wasserman  was 
marked  Plaintiff’s  Exhibit  No.  16  and  received  in 
evidence.) 

Mr.  Boyd:  That  reads,  if  Your  Honor  please: 

“In  paragraph  15  of  his  affidavit,  Mr.  Kayser  sets  forth 
the  alleged  loss  that  will  be  suffered  by  the  plaintiff,  but 
these  results  merely  follow  because  the  plaintiff  is  unwill¬ 
ing  to  accept  the  rights-of-way  which  the  defendant  is 
willing  to  grant  on  terms  that  will  effectively  carry  out  the 
common  carrier  requirement  imposed  by  Congress.” 

The  last  sentence  is  in  argument. 

The  Court:  Is  he  the  attorney  of  the  Interior  or  of  the 
Federal  Power  Commission? 

Mr.  Boyd:  The  Interior.  In  other  words,  they  are 
227  willing  to  grant  these,  except  for  our  refusal  to 
accept  the  terms  that  they  attach  to  the  grant. 

The  Court :  All  right. 

Mr.  Boyd:  Then,  if  the  Court  please,  we  have  entered 
into  a  stipulation  with  counsel,  which  I  will  mark  as  Plain¬ 
tiff’s  Exhibit  No.  17.  For  the  purpose  of  the  record,  I 
would  like  to  have  paragraph  18,  that  portion  of  it  I  read, 
considered  Plaintiff’s  Exhibit  No.  16,  and  the  stipulation 
that  I  would  like  now  to  read  to  Your  Honor  is  Plaintiff’s 
Exhibit  No.  17. 

Mr.  McKevitt  points  out  that  it  does  not  disclose,  on  the 
face  of  the  stipulation,  that  it  is  subject  to  objections  to 
relevancy;  and  if  you  have  some  objections  as  to  the  rele¬ 
vancy  of  the  provisions,  perhaps  we  can  deal  with  that 
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before  His  Honor  admits  the  stipulation  into  evidence.  In 
'  other  words,  as  I  understand  it,  this  concedes  the  facts 
to  be  as  set  out  in  the  stipulation,  but  Mr.  McKevitt  does 
I  not  concede  that  the  facts  are  necessarily  relevant. 

Mr.  McKevitt:  That  is  my  position.  Your  Honor. 

The  Court :  I  have  no  way  of  knowing,  until  I  hear  what 
they  are. 

Mr.  McKevitt:  I  have  no  objection  to  his  reading  it  in. 
Your  Honor. 

Mr.  Boyd:  The  stipulation  reads  as  follows: 

“1.  The  published  circular  instructions  and  reg- 

228  ulations  issued  under  the  Mineral  Leasing  Act,  with 
specific  reference  to  gas  pipelines,  are  found  in  47 

I  Interior  Decisions  461,  53  Interior  Decisions  310,  55  Inte¬ 
rior  Decisions  523,  56  Interior  Decisions  551,  43  Code  of 
'  Federal  Register  244,  56-224.61  1938  Edition,  and  43  Code 
of  Federal  Register  244.48-244.52,  1949  Edition.” 

None  of  the  regulations  relating  to  the  issuance  of  pipe- 
fine  rights-of-way  prior  to  March  22,  1951,  required  a  stip¬ 
ulation  in  the  form  set  out  in  the  letter  to  the  plaintiff 
dated  May  29,  1951;  and  before  I  proceed  with  the  next 
paragraph,  if  Your  Honor  please,  I  think  Your  Honor  can 
take  judicial  notice  of  these  regulations  that  have  just  been 
referred  to  and  the  stipulation  agrees  that  they  are  the 
only  regulations  that  deal  with  this  particular  subject  that 
Your  Honor  is  presently  inquiring  into  and,  for  Your 
Honor’s  benefit,  we  have  extra  copies  of  these  regulations 
and  I  would  like  to  hand  them  up  to  Your  Honor  for  Your 
Honor’s  convenience. 

The  Court:  Aren’t  they  the  regulations  which  are  ex¬ 
pressed  in  the  letter  of  March  22? 

Mr.  Boyd:  Oh,  no,  no,  sir.  That,  in  our  opinion,  never 
assumed  the  dignity  of  a  regulation.  These  are  regula¬ 
tions,  if  Your  Honor  please,  that  were  published  prior 
thereto  and,  from  an  examination  of  them.  Your 

229  Honor  will  observe  that  never  has  the  Secretary 
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published  any  regulation  dealing  with  the  common 
carrier  obligation  except  to  say  that  the  right-of-way 
should  be  issued  upon  the  signing  by  the  applicant  of  an 
agreement  to  act  as  a  common  carrier  in  the  terms  ex¬ 
pressed  in  the  statute.  I  would  like  to  hand  this  up  to 
Your  Honor  simply  to  facilitate  your  consideration  of  the 
matter. 

Paragraph  2  of  the  stipulation  provides: 

“The  Secretary  of  the  Interior  is  authorized  to  issue 
rights  of  way  for  gas  pipelines  over  public  lands  and  forest 
lands  and  this  power,  subject  to  compliance  with  existing 
regulations,  has  been  delegated  to  the  Director,  Bureau  of 
Laud  Management,  by  Order  No.  2853,  dated  August  16, 
1950,  15  Federal  Register  5643-5647/^ 

Paragraph  3  provides : 

“There  is  no  prescribed  form  for  applications  for  gas 
pipelines,  but  the  regulations  prescribe  the  information 
that  must  be  contained  in  the  applications.  The  type  of 
common  carrier  stipulation  now  required  by  the  Secretary 
is  in  the  form  required  by  the  Director  in  his  letter  of 
May  22,  1951,  to  the  Field  Offices. 

“4.  A  considerable  number  of  rights-of-way  under 
230  Section  28  of  the  Mineral  Leasing  Act  have  been 
issued  since  the  date  of  that  Act  and  prior  to  March 
22,  1951;  none  of  these  rights-of-way  contained  a  stipula¬ 
tion  in  the  form  required  by  either  the  March  22,  1951, 
letter  or  by  the  subsequent  letter  of  May  29, 1951. 

“5.  No  court  proceedings  to  cancel  rights-of-way  issued 
under  Section  28  of  the  Mineral  Leasing  Act  have  been 
instituted.’* 

(The  stipulation  was  marked  Plaintiff’s  Exhibit  No.  17, 
and  received  in  evidence.) 

Mr.  Boyd :  The  plaintiff  rests,  if  Your  Honor  please. 

Mr.  Whiteford:  If  Your  Honor  pleases,  in  behalf  of  the 
interveners,  the  City  interveners,  I  wish  to  offer  an  affi- 
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davit  of  Mr.  John  G.  Babbitt  from  Flagstaff,  Arizona,  who 
was  here  last  week  but  who  had  to  go  back  and  could  not 
return  here  to  testify  in  behalf  of  the  intervener  cities. 
We  have  an  understanding  with  the  Department — Mr.  Mc- 
Kevitt  may  object  to  the  relevancy  of  this  affidavit  and  to 
matters  that  he  may  contend  are  hearsay,  but  it  is  under¬ 
stood  that  whatever  is  relevant  is  to  be  admissible  on  the 
same  basis  as  if  Mr.  Babbitt  were  here  to  testify. 

Now,  do  you  wish  to  object  to  it,  first,  before  we  read  it? 

Mr.  McKevitt:  Yes,  I  do.  Your  Honor,  I  wish  to  object 
to  this  affidavit  on  the  ground  of  relevancy.  It  is 
231  an  affidavit  made  by  a  resident  of  Flagstaff,  Ari¬ 
zona,  again  an  individual  having  nothing  to  do  with 
this  suit,  simply  depicting  what  in  his  opinion  would  be 
the  results  of  their  inability  to  obtain  gas.  I  object  on  the 
same  grounds  that  I  made  to  the  other  affidavits,  it  is 
entirely  irrelevant  to  the  issues  of  the  case. 

The  Court:  You  mean  the  same  objection  as  to  the  Cali¬ 
fornia  affidavit? 

Mr.  McKevitt :  That  is  right,  sir. 

The  Court :  The  Court  thinks  it  should  be  sustained. 

Mr.  Whiteford:  May  I  say  to  Your  Honor,  there  is  a 
difference  between  this  and  the  California  affidavit.  These 
cities  were  interveners  before  the  Power  Commission,  they 
got  franchises  from  the  Power  Commission  to  have  gas 
brought  to  them  from  this  line.  They  are  parties  in  tins 
case  and  the  reason  that  I  think  that  these  cities  are 
entitled  to  be  heard,  is  to  show  to  the  Court  what  they  have 
done  as  cities  in  reliance  upon  the  letter  of  August  18  by 
the  Secretary  of  the  Interior,  what  they  have  done  in 
preparation  for  the  reception  of  gas.  It  seems  to  me  that, 
just  as  El  Paso  had  a  right  to  rely  upon  the  letter  of 
August  18  of  the  Secretary  as  to  what  conditions  would 
obtain  in  the  construction  of  this  pipeline,  likewise  these 
cities  had  a  right  to  rely  upon  it,  and  having  relied  upon 
it,  I  think  it  is  very  important  in  a  matter  of  injunc¬ 
tion  that  the  cities  which  are  the  real  public  and  that 
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232  are  being  represented  here,  and  not  Interstate,  by 
the  Secretary  of  the  Interior,  as  the  real  pnblic, 

ought  to  be  able  to  present  to  Your  Honor  the  emergency 
that  they  face  by  reason  of  this  new  definition  of  a  public 
utility— common  carrier,  rather,  and  it  is  for  that  purpose 
that  we  are  offering  the  affidavit.  They  have  no  possible 
legal  remedy  to  do  anything  about  this  unless  they  present 
their  case  at  this  point,  to  show  you  the  hardship  and  the 
difficulty  under  which  they  have  to  operate. 

The  Court ;  I  will  hear  Mr.  McKevitt  and  then  hear  you 
again,  if  necessary,  sir. 

Mr.  McKevitt:  Your  Honor,  our  position  is  that  any 
number  of  people  could  possibly  come  in  and  say  that  they 
were  affected  by  this  particular  situation.  These  cities  are, 
it  is  true,  along  the  line  of  this  gas  line  and  expect  to  have 
gas  produced  from  it.  Our  position  is  that  they  could  just 
as  well  have  intervened,  if  they  wanted  to,  in  the  proceed¬ 
ing  against  this  plaintiff,  demanding  that  it  accept  the  pipe¬ 
line  right-of-way  which  the  Secretary  has  granted. 

The  Court:  They  have  done  some  work,  though,  haven’t 
they?  It  just  occurred  to  me,  they  have  done  work  to  get 
ready  for  it,  they  expended  some  money  to  get  ready  for  it. 

Mr.  McKevitt:  Yes,  Your  Honor,  they  have  done  some 
work. 

The  Court :  That  makes  a  difference. 

Mr.  McKevitt:  I  still  feel  that  they  are  irrelevant 

233  to  the  issues  here.  The  issue,  as  I  see  it,  would  be 
on  the  injunction  point  of  view,  the  damage  done  to 

the  plaintiff,  that  would  be  what  irreparable  injury  may 
have  happened  to  him;  what  may  have  happened  to  some 
third  parties  is  an  incidental  issue.  I  suppose  in  every  law 
suit  there  are  any  number  of  people  who  are  incidentally 
affected  by  it  in  some  way  or  another. 

The  Court :  They  have  been  allowed  to  intervene,  haven’t 
they? 

Mr.  McKevitt:  Yes,  Your  Honor,  they  were  allowed  to 
intervene. 
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The  Court :  The  Court  is  going  to  hear  it. 

Mr.  Whiteford:  This  is  the  intervener’s  Exhibit  No.  L 

Mr.  McKevitt:  Excuse  me  a  minute,  Mr.  Whiteford.  I 
know  there  is  considerable  hearsay  in  here,  I  don’t  particu¬ 
larly  want  to  interrupt  counsel  as  he  goes  through  it.  May 
I  have  a  general  objection  to  what  is  hearsay  in  this  affi¬ 
davit? 

The  Court :  Oh,  yes. 

Mr.  Whiteford :  ‘‘John  D.  Babbitt,  being  first  duly  sworn 
on  his  oath  deposes  and  says : 

“1.  That  he  is  a  resident  of  Flagstaff,  Arizona,  has  re¬ 
sided  continuously  in  Arizona  for  the  past  17  years,  that  he 
is  treasurer  of  the  Babbitt  Brothers  Trading  Com- 

234  pany  which  operates  department  stores  in  Flagstaff, 
Williams,  Winslow,  Holbrooke,  and  Grand  Canyon, 

Arizona. 

“That  he  is  a  member  of  the  Board  of  Kegents  of  the 
University  and  State  College  of  Arizona  and  is  Chairman 
of  the  Executive  Committee  for  the  State  College  at  Flag¬ 
staff. 

“That  he  was  formerly  a  Senator  in  the  State  Legisla¬ 
ture  of  Arizona  and  President  of  the  State  Senate. 

“That  as  an  officer  of  the  Babbitt  Brothers  Trading  Com¬ 
pany  and  a  member  of  the  Board  of  Regents  of  the  Univer¬ 
sity  and  State  College  of  Arizona,  and  Chairman  of  the 
Executive  Committee  for  the  State  College  at  Flagstaff, 
and  as  a  citizen  of  Arizona,  he  is  familiar  with  the  con¬ 
struction  of  the  San  Juan  Basin  Line  by  the  El  Paso  Nat¬ 
ural  Gas  Company,  and  with  the  construction  of  the  dis¬ 
tribution  facilities  in  various  Arizona  municipalities  by  the 
Southern  Union  Gas  Company,  which  proposes  to  purchase 
natural  gas  from  the  El  Paso  Company  for  distribution  and 
resale  to  consumers  in  such  municipalities. 

235  “That  in  reliance  upon  the  construction  of  the  San 
Juan  Basin  line  by  the  El  Paso  Natural  Gas  Com¬ 
pany  and  in  reliance  upon  the  municipal  distribution  sys¬ 
tems  by  the  Southern  Union  Gas  Company,  Babbitt  Broth- 
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ers  Trading  Company  purchased  various  types  of  gas 
appliances,  pipes,  fittings,  gas  conversion  units,  and  so 
forth,  for  resale  to  the  inhabitants  of  the  various  Arizona 
municipalities  to  be  served  by  the  Southern  Union  Gas 
Company  with  natural  gas. 

‘‘That  all  of  such  inventory  has  been  delivered  to  Babbitt 
Brothers  Trading  Company  and  is  now  held  by  them  await¬ 
ing  only  the  completion  of  the  facilities. 

“That  such  inventory  is  valued  at  approximately 
$100,000;  that  there  are  many  other  dealers  in  northern 
Arizona  occupying  the  same  status  as  Babbitt  Brothers 
Trading  Company  who  have  invested  large  sums  in  pur¬ 
chasing  such  equipment  for  ultimate  resale  to  natural  gas 
consumers. 

“That  unless  natural  gas  is  made  available  to  the  inhabi¬ 
tants  of  these  communities  within  the  next  thirty  days, 
much  of  said  inventory  will  have  to  be  held  until  late  spring 
1952,  because  it  is  not  feasible  to  convert  from  coal  or  oil 
to  natural  gas  during  the  winter  heating  season.  Many  in¬ 
habitants  of  the  municipalities  to  be  served  by  nat- 
236  ural  gas  have  already  expended  substantial  sums  of 
money  converting  existing  facilities  for  natural  gas, 
laying  house  connections,  and  in  the  purchase  and  installa¬ 
tion  of  gas  equipment  and  appliances ;  that  all  of  such  sums 
will  be  lost  unless  natural  gas  is  made  available. 

“The  City  of  Flagstaff  Housing  Authority,  for  example, 
consisting  of  200  units,  has  purchased  600  pieces  of  equip¬ 
ment  for  change-over  from  oil  to  gas,  consisting  of  hot 
water  heaters,  space  heaters,  gas  ranges,  costing  $70,000. 
In  addition,  the  Authority  has  obligated  itself  to  spend  ap¬ 
proximately  $50,000  for  piping  materials  and  labor  in  con¬ 
nection  with  such  equipment  Such  equipment  cannot  be 
connected  until  natural  gas  is  made  available. 

“The  Authority  is  losing  $2,000  per  month  by  reason  of 
the  difference  in  price  of  oil  now  used  and  natural  gas 
proposed  to  be  used. 

“The  Flagstaff  public  school  system  has  received  bids 
for  gas  burners  for  use  in  converting  boilers  from  coal  and 
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oil  to  natural  gas,  but  is  unable  to  let  the  contract  until 
assurance  is  received  that  natural  gas  will  be  available  at 
the  beginning  of  the  fall  session,  and  that  conversion  will 
have  been  completed  by  that  time.  Conversion  from  oil  to 
gas  will  save  the  school  system  not  less  than  $10,000 

237  per  year  in  operating  expenses. 

“The  Arizona  State  College  at  Flagstaff  has 
equipment  on  hand  for  change-over  from  oil  to  gas  in  the 
power  plant  and  in  130  apartment  units,  which  equipment 
cost  approximately  $11,000.  Such  equipment  cannot  be  in¬ 
stalled  until  gas  is  available,  and  the  loss  by  reason  of  the 
inability  to  install  it  is  approximately  $3,000  per  month. 
Such  equipment  must  be  installed  by  the  beginning  of  the 
fall  session  of  school  and  it  is  not  practicable  to  install  it 
while  school  is  in  session  or  during  the  heating  season.  The 
climate  of  northern  Arizona  is  such  that  cold  weather  can 
be  expected  at  any  time  after  September  1,  and  any  change¬ 
over  from  oil  or  coal  to  natural  gas  must  be  accomplished 
by  that  time.  Northern  Arizona,  as  contrasted  with  south¬ 
ern  Arizona,  experiences  severe  winters  with  many  days  of 
sub-zero  weather. 

“Conversion  from  oil  or  coal  to  natural  gas  will  save  the 
inhabitants  and  public  and  private  institutions  of  northern 
Arizona  many  thousands  of  dollars  annually  by  reason  of 
the  fact  that  natural  gas  can  be  delivered  at  substantially 
lower  prices  than  either  coal  or  oil  now  being  used. 

“The  completion  of  the  San  Juan  Basin  Pipeline  proj¬ 
ect  and  delivery  of  natural  gas  through  this  line 

238  to  northern  Arizona  communities  has  been  the  sub¬ 
ject  of  considerable  interest  for  many  years,  and  the 

prospective  availability  of  natural  gas  has  been  the  basis 
of  attracting  new  industries  to  the  area. 

“Municipal  elections  were  held  in  the  various  northern 
Arizona  communities  to  award  franchises  to  the  Southern 
Union  Gas  Company  for  the  construction  and  operation  of 
natural  gas  systems  in  these  communities.  In  each  instance, 
such  elections  were  favorable  to  the  award  of  the  franchise 
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o>  an  overwhelming  vote.  The  inhabitants  and  public  and 
private  institutions  in  northern  Arizona  will  suffer  serious 
hardships  and  sustain  substantial  non-recoverable  losses 
if  natural  gas  is  not  available  to  them  in  the  immediate 
future.” 

Signed  “John  G.  Babbitt,”  the  7th  day  of  June,  1951, 
and  sworn  to. 

Mr.  McKevitt :  Your  Honor,  I  understood  you  to  rule  on 
the  affidavit  before - 

The  Court;  I  think  the  affidavit  is  admissible. 

(Affidavit  of  John  G.  Babbitt  was  marked  Intervener’s 
Exhibit  No.  1  and  received  in  evidence.) 

Mr.  Whiteford:  May  we  call  Mr.  Zachry,  please? 

239  Mr.  Whiteford:  If  Your  Honor  pleases,  this  wit¬ 
ness  is  offered  in  behalf  of  another  intervener,  the 

Southern  Union  Gas  Company. 

Thereupon,  C.  H.  Zachry,  called  as  a  witness  in  behalf 
of  intervener.  Southern  Union  Gas  Company,  being  duly 
sworn,  was  examined  and  testified  as  follows ; 

By  Mr.  Whiteford: 

Q.  Mr.  Zachry,  give  your  full  name?  A.  C.  EL  Zachry, 
Z-a-c-h-r-y. 

Q.  WThat  is  your  position?  A.  President,  Southern 
Union  Gas  Company. 

Q.  How  long  have  you  been  President?  A.  About  six 
years. 

Q.  The  Southern  Union  Gas  Company  operates  where? 
A.  It  operates  in  Texas,  New  Mexico,  and  one  property  in 
Arizona  and — ^I  beg  your  pardon,  one  property  in  Colorado, 
and  we  have  built  distribution  systems  along  the  San  Juan 
Basin  Pipeline. 

Q.  For  the  Northern  Arizona  cities?  A.  In  Northern 
Arizona  for  those  cities,  yes,  sir. 

Q.  Primarily  Southern  Union  operates  as  a  distributor 
of  gas  in  municipalities,  that  is  true?  A.  Yes,  sir. 

240  Q.  You  do  not  have  a  pipeline  such  as  El  Paso  has 
been  testifying  about?  A.  We  have  not  an  interstate 


pipeline.  We  have  pipelines  in  onr  other  properties,  be¬ 
tween  our  other  cities. 

Q.  Yes.  Now  have  you,  Mr.  Zachry,  has  Southern  Union 
had  experience  in  applying  for  permits  over  the  years  to 
the  Secretary  of  the  Interior  for  permission  to  operate — 
lay  pipelines  or  have  rights  of  way  across  public  lands! 

Mr.  McKevitt:  I  object  to  the  question  as  being  entirely 
irrelevant  to  the  issues  of  this  case,  what  some  other  gas 
company  might  have  done. 

The  Court:  It  is  a  preliminary  question.  I  haven’t  heard 
the  main  question  yet. 

The  Witness:  Yes,  we  have  in  a  number  of  instances. 

By  Mr.  Whiteford: 

Q.  And  you  have  been  granted  those  permits?  A.  Yes, 
sir. 

Q.  And  on  what  form  has  the  stipulation  always  been 
written,  according  to  your  experience,  insofar  as  the  com¬ 
mon  carrier  provision  is  concerned? 

Mr.  McKevitt :  I  object  to  that  question.  Your  Honor,  on 
the  same  ground.  It  is  irrelevant  to  the  issues  in  this  case 
as  to  what  this  particular  company  applied  for  and  what 
conditions  were  imposed  there. 

The  Court :  Well,  the  Court  thinks  where  there  has 
241  been  an  uninterrupted  practice,  that  an  applicant 
has  some  reason  to  believe  that  that  uniform  prac¬ 
tice  will  not  be  deviated  from  unless  he  is  expressly  in¬ 
formed  of  that  fact.  Now  as  I  understand  the  testimony 
up  to  this  time,  it  is  that  the  El  Paso  was  not  informed 
there  would  be  any  deviation  until  March  31, 1951,  at  which 
time  they  were  within  32  miles  of  completing  their  line, 
16  miles  of  which  approximately  was  public  land.  For 
that  reason  the  Court  thinks  the  testimony  is  relevant. 

Proceed,  sir. 

By  Mr.  Whiteford: 

Q.  Will  you  answer  the  question,  Mr.  Zachry?  A.  Those 
right  of  way  provisions  followed  in  every  instance  the 
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wording  of  the  statnte  without  any  additional  restrictions. 

Q.  Yes,  sir.  When  was  the  first  time  that  you  ever  heard 
of  a  provision  defining  that  or  the  words  of  the  statute 
respecting  common  carrier,  that  a  pipeline  company  had  to 
stipulate  and  agree  that  it  would  provide  additional  facili¬ 
ties  and  services  and  equipment  under  certain  circum¬ 
stances  at  the  behest  of  the  Secretary  of  the  Interior!  A. 
It  was  in  March  of  this  year. 

Q.  Now  to  go  back,  were  you  here  before  the  Power  Com¬ 
mission  when  the  hearing  of  El  Paso  Gas  was  had!  A.  I 
was  here  a  couple  of  days  just  as  a  spectator. 

242  Q.  Were  the  cities,  the  Northern  Arizona  cities 
represented  before  the  Power  Commission  as  inter¬ 
veners?  A.  Yes,  they  were. 

Q.  By  whom?  A.  By  the  Attorney  General,  he  was  here 
when  I  was  here. 

Q.  From  the  State  of  Arizona?  Al.  Yes,  sir. 

Q.  Had  you  made  any  agreement  with  El  Paso  prior  to 
that  hearing  to  procure  gas  if  the  permit  were  granted,  to 
procure  gas  from  this  pipeline  in,  as,  and  when  it  was  con¬ 
structed  in  order  to  serve  these  Northern  Arizona  cities? 
A.  Yes,  sir,  we  had  an  agrement  with  them,  oral  agreement. 

Q.  Yes,  sir. 

Mr.  McKevitt :  Set  the  date  of  that  hearing. 

Mr.  Whiteford:  The  hearing  was  in  July,  ’50,  wasn’t  it? 

Mr.  Schneider:  That  is  shown  in  Exhibit  3  already  re¬ 
ceived  in  evidence. 

The  Witness :  It  was  in  June  ’50  and  our  agreement  with 
the  El  Paso  was  dated  in  April  ’50. 

Q.  Yes,  sir.  And  were  you  familiar  with  the  certificate 
that  was  granted  to  El  Paso  by  the  Power  Commission  to 
construct  this  Une  and  operate  it?  A.  I  read  it,  yes, 
sir. 

243  Q.  Yes,  sir.  Now  after  that  certificate  was 
granted,  did  you  then  hear  that  there  was  some  dis¬ 
cussion  about  the  rights  of  way  being  granted  by  Interior 
to  El  Paso?  A.  Well,  yes,  I  heard  that  there  was  some 
argument  about  it,  about  the  rights  of  way. 
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Q.  Yes.  Up  to  that  time,  had  you  put  a  pipe  in  the 
ground  in  any  city?  A.  No,  sir. 

Q.  And  were  you  familiar  with  the  receipt  by  El  Paso  of 
the  letter  that  has  been  referred  to  in  this  case,  dated  Au¬ 
gust  18,  1950?  A.  Yes,  sir. 

Q.  With  respect  to  the  stipulation?  A.  Yes,  sir,  I  saw 
a  copy  of  the  letter. 

Q.  You  got  a  copy  of  the  letter?  A.  Yes,  sir. 

Q.  But  some  time  later  than  August  18?  A.  Yes,  sir. 

I  Q.  But  you  were  familiar  with  its  contents? 

Mr.  McKevitt ;  I  object  here.  Your  Honor.  If  he  is  going 
to  discuss  the  letter  he  should  put  the  letter  in. 

Mr.  Whiteford:  I  am  not  discussing  the  letter,  and  I 
don’t  want  any  opinion  from  him  about  the  letter.  I  want 
to  know  if  he  knew  about  it. 

Mr.  McKevitt:  He  is  developing  about  a  letter, 
244  and  the  best  evidence  would  be  the  letter  itself. 

Mr.  Whiteford :  I  am  not  testifying  about  the  let¬ 
ter,  I  am  not  asking  for  his  opinion  of  the  letter.  The  let¬ 
ter  is  in  evidence,  you  know  it. 

Mr.  McKevitt:  You  asked  him  when  he  received  it. 

Mr.  Whiteford:  I  didn’t  ask  him  when  he  received  it,  I 
asked  liiiri  if  he  knew  the  contents  of  the  letter. 

Mr.  McKevitt:  I  repeat  the  objection.  He  is  referring 
not  necessarily  to  a  letter  in  evidence,  but  another  letter 
whereby  this  gas  company  was  informed  of  the  August  18 
letter  as  I  understand  the  question. 

Mr.  Whiteford:  I  am  not  I  asked  him  when  he  became 
familiar,  or - 

By  Mr.  Whiteford: 

Q.  By  the  way,  you  have  counsel  in  this  matter,  haven’t 
you,  all  through  it?  A.  Yes. 

Q.  Who  is  he?  A.  Willis  L.  Lea,  our  Attorney  GoneraL 

Q.  Mr.  Lea.  And  when  did  you  become  familiar  with  the 
I  fact  that  a  letter  had  been  written  by  the  Secretary  of  the 
Interior  to  El  Paso,  or  the  Assistant  Secretary  of  the  In- 
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tenor  to  El  Paso  respecting  these  rights  of  way,  which 
letter  you  have  heard  read  in  evidence  here?  A.  It  was  the 
latter  part  of  August  or  the  first  of  September. 

Q.  Yes,  sir.  Now  having  known  of  that,  when  after 
245  that  did  you  begin  the  construction  of  the  gas  pipe¬ 
line  facilities  in  these  various  municipalities  t  A. 
On  October  20  we  began  construction  in  Flagstaff  which 
was  our  first  construction  in  Arizona. 

Q.  Yes,  sir,  and  then  you  continued  with  the  construction 
in  the  various  other  cities  as  rapidly  as  you  could  get  to  itt 
A.  Yes,  sir. 

Q.  As  of  this  date  or  as  of  the  date  of  the  first  of  June, 
or  any  other  date  you  want  to  fix,  the  first  of  May  for  that 
matter,  what  is  your  investment  in  the  municipal  facilities 
in  these  various  Northern  Arizona  towns?  A.  As  of  Mardi 
31  it  was  $1,051,000. 

Q.  Yes,  sir.  Now  let  us  refer  for  a  moment  to  Flagstaff. 
When  were  you  prepared  to  turn  on  the  gas  and  celebrate 
in  Flagstaff?  A.  Flagstaff  was  to  be  the  first  town  in  Ajri- 
zona  where  we  were  to  turn  the  gas  on  and,  of  course,  they 
have  never  had  natural  gas,  and  we  intended  with  the  city 
to  have  a  celebration.  That  was  set  up  for  March  15  and 
we  had  invited  the  Governor  of  Arizona  to  come  down  and 
turn  the  valve,  to  turn  the  gas  into  the  city.  Due  to  a 
change  in  his  plans  we  had  to  change  that  date  to  March  23 
of  this  year. 

Q.  Now  prior  to  that  date  of  March  23  when  you  were  to 
have  this  celebration,  were  you  acquainted  in  any  way  with 
the  contents  of  a  telegram  dated  March  12,  that  has 
245  been  offered  in  evidence  in  this  case?  A.  Yes,  sir, 
I  have  seen  a  copy  of  the  telegram. 

Q.  And  was  there  any  condition  or  provision  in  that  tele¬ 
gram  that  required  you  to  call  off  the  entire  matter? 

Mr.  McKevitt:  I  object  to  that.  Your  Honor,  the  tele¬ 
gram  speaks  for  itself. 

•  Mr.  Whiteford:  All  right,  let^s  let  him  read  it.  He  can 
tell  us  what  it  is.  All  I  want  him  to  do  is  tell  us  what  re¬ 
quired  us  to  call  it  off. 
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By  Mr.  Whitef ord : 

Q.  Will  you  please  read  that  (indicating),  and  then  I 
shall  later  offer  you  the  letter  of  March  22  supplementing 
that  telegram,  and  tell  His  Honor  what  it  was  in  that  tele¬ 
gram  that  made  it  impossible  for  you  to  go  ahead  with 
turning  on  of  the  gas?  A.  Do  you  intend  for  me  to  read  the 
telegram  aloud? 

Q.  Well — or  just  tell  His  Honor  what  provision  in  it. 
A.  The  provision  that  prevented  us  from  turning  on  the 
gas,  or  made  us  fearful  of  the  jeopardy  that  we  had  been 
placed  in  by  turning  on  the  gas,  and  having  the  celebration, 
or  going  ahead  with  the  plans  for  the  celebration,  I  will 
say,  was  the  provision  that:  “This  permission  is  subject 
to  the  condition  that  the  El  Paso  Natural  Gas  Company 
will  promptly  sign  a  common  carrier  stipulation  to  be  pro¬ 
posed  by  the  Secretary  of  the  Interior  and  should 
247  the  company  refuse  to  sign  such  stipulation  it  will 
discontinue  the  use  of  the  pipeline  covered  by  the 
permission.’’ 

We  wouldn’t  want  to  have  a  celebration  and  turn  on  the 
gas  and  have  the  Governor  turn  the  valve  and  then  pos¬ 
sibly  have  the  gas  turned  off,  that  is,  even  if  we  were  per¬ 
mitted  to  turn  it  on. 

Q.  Once  you  had  turned  on  the  gas,  or  had  the  gas  turned 
on,  what  would  you  have  done  in  the  way  of  installations 
of  equipment  in  the  various  public  buildings  of  the  cities, 
and  what  would  have  followed  the  mere  turning  on  of  the 
gas?  A.  Well,  it  would  have  accelerated  the  conversion  of 
the  present  fuel  to  natural  gas  and  the  old  equipment  would 
have  been  taken  out  and  disposed  of,  and  the  customer 
would  have  natural  gas  equipment  that  he  would  not  be  able 
to  use,  in  other  words,  he  would  have  no  fueL 

Q.  He  would  have  lost  his  coal  or  oil  burners,  would 
have  a  gas  burner  that  he  couldn’t  use?  A.  That  is  right. 

Q.  So  you  at  that  point  had  to  stop  any  effort  to  turn  on 
the  gas  in  these  municipalities  and  make  these  conversions, 
isn’t  that  true?  A.  Well,  it  was  not  an  effort  to  turn  on 
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the  gas,  but  the  thing  I  refer  to  particularly,  the  reason 
why  we  called  off  the  celebration,  we  don^t  have  the  right 
to  go  out  and  turn  on  the  gas,  we  are  prohibited  from 
doing  it. 

248  Q.  Yes.  And  in  view  of  the  Secretary’s  telegram 
were  you  familiar  with  the  letter  of  March  22  that 

supplemented  that  telegram!  A.  August  22! 

Q.  No,  March  22!  A,  Yes,  sir,  I  read  that  letter. 

Q.  Yes,  sir.  Now  when,  if  at  all,  have  you  been  given 
to  understand  that  you  could  have  this  gas  turned  on  and 
these  conversions  all  made  in  these  various  towns  without 
conditions!  A.  We  don’t  know  that  we  could  ever  turn  it 
on  at  the  present  moment. 

Q.  Now  it  has  been  suggested,  in  the  answer  filed  by  the 
Secretary  of  the  Interior  to  your  intervening  petition,  that 
the  Secretary  would  consent  to  the  gas  being  turned  on  to 
your  distribution  system  under  certain  conditions  or  stipu¬ 
lations.  Have  you  ever  heard  what  those  were!  A.  Yes,  sir. 

Q.  What  were  they!  A.  They  were  subject  to  conditions 
to  be  accepted  by  the  pipeline  company. 

Q.  Yes.  Which,  if  not  accepted - A.  Which,  if  not  ac¬ 

cepted,  would,  as  far  as  we  could  see  from  our  standpoint, 
cause  the  gas  to  be  cut  off  again  at  the  city  gate. 

249  Q.  Yes.  Now  is  it  important  that  the  installations 
in  these  various  cities  be  made  immediately!  A.  It 

certainly  is  important. 

^  Q.  Why!  A.  Well,  from  my  taking  my  own  company’s 
viewpoint,  we  have  an  investment  of  a  million  dollars,  over 
a  million  dollars,  which  is  earning  nothing  at  the  present 
time,  but  on  which  we  are  paying  the  interest  and  carrying 
charges,  and  which  is  depreciating.  We  have  an  operating 
expense  between  $10,000  and  $15,000  a  month.  We  have 
opened  offices  in  each  of  these  communities  prior  to  the 
March  telegram.  We  have  office  personnel,  we  have  had  to 
assemble  operating  personnel  in  each  of  those  communities, 
and  their  salaries  and  expenses  are  being  encountered 
every  day  by  our  company.  As  I  stated  before,  we  see  no 
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way  at  the  present  moment — as  far  as  we  stand  at  the 
present  moment,  onr  investment  there  is  a  dead  loss  if  we 
are  not  able  to  deliver  gas  to  our  consumers,  and  that  to 
me,  from  a  practical  standpoint,  means  the  completion  of 
the  pipeline,  not  only  to  the  Arizona  communities  but  the 
completion  of  the  pipeline  to  California. 

Q.  Why?  A.  Because  the  Arizona  communities  can  cer¬ 
tainly  not  support  a  $40,000,000  pipeline,  they  can’t  sup¬ 
port  any  kind  of  a  pipeline  to  a  gas  field  anywhere,  except 
that  we  are  allowed  to  take  off  of  a  line  going  some- 

250  where  else,  with  our  small  incidental  amount  of  gas 
that  we  take  out  of  it. 

Q.  What  percentage,  roughly,  will  these  communities 
take?  A.  We  are  to  be  allowed  a  total  in  Arizona  of 
15,500,000  cubic  feet  a  day  maximum,  and  1,500,000  has 
been  allocated  to  Gallup,  New  Mexico,  which  we  will  not 
serve,  which  would  total — ^would  be  17,000,000.  But  our 
15,500,000  will  be  taken  on  a  load  factor  of  probably  50%, 
which  means  that  our  maximum  amount  that  we  will  take 
out  will  be  7,000,000  or  8,000,000  feet  per  day  out  of  the 
167,000,000  capacity  of  the  pipeline. 

Q.  Five  or  six  per  cent?  A.  Five  or  six  per  cent  of  it, 
and  Arizona  communities  are  extremely  fortunate  in  being 
located  along  the  right  of  way. 

Q.  Otherwise,  they  have  not  the  consumption?  A.  They 
would  not  support  a  pipeline.  They  have  not  the  consump¬ 
tion,  nor  the  potentiality  to  support  a  pipeline  from  a  field 
of  any  size  and  much  less  a  24-inch  pipeline. 

Q.  Now  why  is  it  necessary  that  conversions  be  made  dur¬ 
ing  these  summer  months  in  these  towns,  in  places  like  the 
University  of  Arizona,  or  the  colleges,  parts  of  the  housing 
authority  in  Flagstaff,  and  hospitals  and  other  public 
places?  A.  Well,  the  weather  in  that  area  is  severe. 
Within  the  last  ten  days  they  have  had  22  degree 

251  weather  in  Flagstaff  and  they  have  had  eight  to  ten 
inches  of  snow  there.  These  conversions  will  have 

to  be  made  in  the  summertime  because  they  have  to  make 
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arrangements  particularly  with  heating  ^uipment  wMch 
is  the  important  thing  to  them.  Those  arrangements  have 
to  be  made  and  the  equipment  bought  in  the  summertime, 
and  not  in  the  middle  of  the  heating  ,  season.  They  will 
make  arrangements  for  coal  or  oil  and  buy  it  in  the  sum> 
mer,  and  then  they  will  have  to  wait  until  the  next  summer 
to  make  the  conversion.  '  .  ' 

Q.  Now,  Mr.  Zachry,  when  do  your  permits  to  serve  these 
communities  expire,  or,  rather,  upon  what  date  are  they 
conditioned  so  far  as  performance  is  concerned!  A.  Our 
franchises  with  each  of  these  communities  requires  that  we 
must  begin  natural  gas  service  on  or  before  December  31, 
1951,  this  year,  or  those  franchises  will  expire  by  their. own 
terms. 

Q.  Then  if  that  should  happen,  what  do  you  have » to  do? 
A.  In  Arizona,  it  is  a  little  difficult  to  obtain  a  franchise. 
You  have,  first,  to  get  the  consent  of  the  council,  the  City 
Council,  to  submit  the  matter  to  a  vote  of  the  people,  then 
you  are  required  to  publish  in  the  newspapers  for  30  days. . 
Then  at  that  time  the  people  decide  whether  you  get  the 
franchise  or  not.  Then  after  you  acquire  the  franchise  by 
vote  of  the  people,  you  then  go  down  to  Phoenis  and  get  a 
Certificate  of  Convenience  and  Necessity  from  the  Corpora¬ 
tion  Commission.  / 

252  Q.  And  that  is  the  way  you  got -  A.  It  takes 

about  60  days  as  a  TniniTnnTn  to  obtain  a  franchise  in 
Arizona. 

Q.  If  you  win  the  election?  A.  If  you  win  the  election. 

Q.  That  is  the  way  you  acquired  the  franchises  that  you 
now  have?  A.  That  is  right. 

Mr.  Whiteford:  I  think  you  may  inquire.  '  '  •  '  '  .  /. 


Cross-examination 


By  Mr.  McKevitt : 

Q.  When  did  you  say  you  made  these  contracts  with, the 
cities?  A.  These  franchises?  . 
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Q.  When  did  you  say  you  made  the  contracts  with  the 
cities,  yes.  A.  In  ’48,  June  ’48. 

Q.  You  had  a  franchise  then  to  serve  these  cities  T  A. 
Yes,  sir.  That  is  when  we  filed  our  application.  We  re¬ 
ceived  the  actual  franchises  as  late  as  November  ’48. 

Q.  November  ’48,  at  this  timet  A.  Yes,  sir. 

Q.  So  that  you  had  this  arrangement  with  the  cities  as 
early  as  ’48  and  prior  to  the  hearings  on  the  public  con¬ 
venience  and  necessity,  is  that  correct?  A.  Yes,  sir. 

253  In  answering,  what  I  believe  you  are  asking  me 
there,  our  franchises  are  based  upon  the  availability 

of  natural  gas  in  this  big  pipeline. 

Q.  There  has  been  testimony  here,  and  I  believe  you  have 
been  here  during  the  trial?  A,  Yes,  sir. 

Q.  To  the  effect  of  conversations  in  June  and  July  of 
’50,  between  representatives  of  the  plaintiff  and  represen¬ 
tatives  of  the  Department  of  Interior,  the  Secretary  of  the 
Interior,  wherein  it  was  explained  to  the  representatives  of 
.  this  company  what  the  Secretary’s  concept  of  the  common 
carrier  requirement  was.  Do  you  recall  that  testimony? 
A.  Yes,  sir,  I  recall  the  testimony. 

Q.  Do  you  recall  it  was  stated  in  there  that  the  Secretary 
did  not  agree  with  the  limited  concept  advanced  by  the  rep¬ 
resentatives  of  the  plaintiff,  that  is,  that  it  was  limited 
solely  to  Government  lands  and  then  only  to  purchase  gas? 
A.  I  knew  something  about  what  was  put  in  the  Federal 
Power - 

Q.  No,  I  am  just  asking  you  if  you  knew  about  these  con¬ 
versations?  A.  Not  the  detail  of  those  conversations,  no. 

Q.  You  didn’t  know  those  conversations  had  been  held? 
A.  I  knew  they  were  conferring  from  time  to  time  with  the 
Department,  but  I  didn’t  know  about  the  detail  of  the  con¬ 
versations  at  alL 

254  Q.  Did  you  know  of  El  Paso’s  position  that  at 
that  time  it  could  only  be  required  to  take  gas  from 

Government-owned  lands  even  under  a  permit  from  the 
Secretary  of  the  Interior  which  provided  that  it  act  as  a 
common  carrier?  A.  I  beg  your  pardon? 
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Q.  Will  the  reporter  please  read  that! 

(The  reporter  read  back.) 

A.  Well,  I  think  so,  everybody  in  the  industry  that  1 
knew  anything  about  considered  that 

Q.  Ton  knew  that  was  El  Paso’s  positionf  A.  1  think 
so,  anybody  in  the  gas  business. 

Q.  Do  you  have  a  pipeline  in  New  Mexico  t  A.  Yes,  sir. 

Q.  Where  did  you  say  that  was?  A.  Our  pipeline  in 
New  Mexico  comes  from  the  San  Juan  Basin  here  (in¬ 
dicating)  down  to  Santa  Fe,  Albuquerque,  and  Belen, 
serves  those  communities,  and  the  line  goes  over  to  Farm¬ 
ington  and  serves  Farmington.  Then,  we  have  a  line  here 
(indicating)  in  the  San  Juan  fields  that  serves  Durango, 
Colorado,  just  across  the  line. 

Q.  Are  you  solely  in  the  distribution  business?  Al.  No, 
no.  Our  principal  business  is  distribution.  We  have  pro¬ 
duction  and  transmission  lines  also.  The  largest  part  of 
our  investment  in  Northern  New  Mexico  is  in  production 
and  transmission. 

255  Q.  And  I  think  you  said  you  had -  What  per¬ 

mits  do  you  have  from  the  Secretary  of  the  Interior? 
A.  I  don’t  recall  the  number  or  name  of  the  permit,  but  we 
have  a  number  of  permits  up  in  that  area. 

Q.  You  don’t  know  any  specific  one?  A.  No,  I  could  get 
it  from  my  records. 

Q.  You  don’t  have  any  specific  areas  where  they  are? 
A.  Yes,  they  are  in  the  San  Juan  Basin  up  there. 

Q.  Have  you  looked  at  them  recently?  A.  No. 

Q.  Are  you  familiar  with  their  terms?  A.  I  know  what 
they  provided. 

Q.  How  long  ago  since  you  saw  them?  A.  Oh,  I  don’t 
know,  it  may  have  been  a  number  of  years  ago. 

Q.  You  haven’t  look^  at  them  for  this  law  suit  or  any¬ 
thing?  Counsel  asked  you  about  the  answer  whidi  was 
filed  to  your  complaint,  a  complaint  in  intervention,  and 
the  fact  that  in  that  answer  the  defendant  adopted  and  in- 
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corporated  by  reference  fifth  defense,  and  the  defendant 
referred  particularly  to  a  term  appearing  in  the  last  para¬ 
graph  of  fifth  defense,  said  answer  showing  defendant  is 
willing  to  enter  into  a  stipulation  with  the  plaintiff  which 
will  permit  services  to  interveners  during  the  pendency  of 
t.Tiifi  litigation.  You  are  familiar  with  that  part  of 

256  the  answer?  A.  I  don’t  recall  him  asking  me  about 

it,  but  if  you  want  to  ask  me  about  it - 

Mr.  McKevitt :  There  is  no  disagreement  about  that. 

Mr.  Whiteford:  No,  that  is  what  it  says. 

By  Mr.  McKevitt : 

Q.  That  refers  to  the  answer  filed  by  the  defendant  in 
the  main  case.  I  will  read  that  part  of  it  It  states  this : 
This  is  the  answer  which  is  filed  to  El  Paso :  “Plaintiff  has 
been  advised”  plaintiff  being  El  Paso,  the  pipeline  com¬ 
pany  here,  “that  if  plaintiff  wishes,  subject  to  and  pending 
the  outcome  of  this  suit,  plaintiff  may  put  into  operation 
that  part  of  the  pipeline  which  was  completed  as  of  May  1, 
1951  even  though  plaintiff  lacks  rights  of  way  for  substan¬ 
tial  portions  of  such  pipeline  from  the  defendant.” 

Now,  it  has  been  testified  here,  I  believe,  that  as  of  May 
1,  1951,  the  date  this  suit  was  filed,  this  pipeline  was  con¬ 
structed,  as  shown  on  Plaintiff’s  Exhibit  1,  which,  in  effect, 
means  that  it  was  constructed  from  the  San  Juan  field  ex¬ 
cept  for  the  small  areas  shown  in  red  here  (indicating)  all 
the  way  down  to  about  where  that  figure  “4”  appears. 

Now,  referring  only  to  that  first  part  of  this  proposed 
agreement — ^in  other  words,  the  defendant  has  stated  that 
pending  the  outcome  of  this  suit  that  pipeline  could  be  put 
into  operation.  If  the  plaintiff  presently  put  that  part  of 
the  pipeline  into  operation,  could  you  furnish  service 

257  to  these  Arizona  towns?  A,  Could  I  furnish  service 
to  them? 

Q.  That  is  right.  A.  Well,  if  the  gas  were  turned  on, 
physically,  yes,  I  could  serve  them. 

Q.  That  is  right.  A.  Whether  I  should  do  it  is  another 
question. 
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Q.  Okay.  If,  pending  the  outcome  of  this  suit,  the  plain¬ 
tiff  puts  the  gas  through  the  constructed  portion  of  the 
line,  that  is,  tiie  portion  constructed  before  May  1,  1950, 
you  could  furnish  service  to  these  Arizona  towns?  Au  That 
is  right. 

Q.  And,  as  you  understand  it  that  would  mean — spending 
the  outcome  of  this  suit  that  means  it  could  be  done  imme¬ 
diately?  A.  That  is  right,  yes,  sir. 

Q.  Now,  I  will  refer  you  to  the  second  part  of  this  an¬ 
swer — it  states  this:  “In  addition,  at  a  preliminary  hear¬ 
ing  held  in  this  case,  the  defendants  offered  to  stipulate 
with  plaintiff  that  if  plaintiff  would  execute  the  stipulation 
of  May  29,  1951,  and  operate  under  the  stipulation  until 
there  was  a  fmal  decision  in  this  case,  the  defendant  would 
issue  the  rights  of  way,  and  thus  permit  completion  of  Ihe 
line,  but  would  not  advance  or  rely  upon  such  action  as 
determining  or  mooting  the  issues  in  this  case.*^ 

258  That  may  be  a  little  legalistic.  Let  me  explain  to 
you  what,  in  effect,  it  states :  that  the  defendant,  and, 
I  repeat,  the  defendant  is  willing  to  do  this. 

Mr.  Whiteford :  If  Your  Honor  pleases,  I  certainly  think 
it  is  a  little  difficult  to  have  this  witness  indulge  in  a  legal 
discussion  as  to  what  Counsel  intended  by  these  answers, 
and  what  he  could  do.  The  witness  has  answered  factually, 
he  says  that  “If  the  gas  were  available,  I  can  turn  it  on”, 
and  the  question  “Had  I  ought  to  serve  them?” — ^“I  could, 
but  it  is  a  question  whether  I  ought  to”.  Now,  I  am  not 
interested  at  all  in  having  Counsel  argue  with  this  witness 
whether  El  Paso  ought  to  have  agreed  to  some  stipulation 
or  not,  this  witness,  as  President  of  Southern,  isn’t  respon¬ 
sible  for  that  He  can’t  help  it 

The  Court :  The  Court  agrees  with  you,  sir. 

Mr.  McKevitt:  Your  Honor,  I  think  it  is  very  important, 
these  interveners  are  here  and  through  this  witness  have 
purported  to  show  the  dire. results  which  can  result  if  this 
line  is  not  used.  I  think  it  is  very  important  to  bring  out 
from  this  witness  what  his  position  would  be,  had  pla^tiff 
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been  willing  to  accept  this  particniar  agreement,  showing 
that  all  of  these  difiScnlties  which  have  been  testified  to  here 
could  have  been  managed  during  the  pendency  of  this  suit 
as  far  as  they  are  concerned. 

The  Court :  Well,  of  course,  it  is  perfectly  evident 

259  that  if  the  plaintiff  agreed  to  the  stipulation  pro¬ 
vided  by  the  Secretary  of  the  Interior  he  could  com¬ 
plete  the  line,  and  the  difficulty  of  the  interveners  would  he 
done  away  with,  as  I  understand  it 

Mr.  McKevitt:  Your  Honor,  I  want  it  understood  that 
that  offer  was  made,  it  is  made  here  again,  if  the  inter¬ 
veners  will  sign  these  applications,  and  proceed  under  them 
during  the  pendency  of  this  litigation,  that  then,  of  course, 
all  the  rights  of  way  will  be  granted.  That  means  that  all 
during  the  pendency  of  this  suit  this  line  can  be  used,  these 
interveners  can  have  complete  use  of  the  facilities. 

The  Court:  As  I  understand,  it  is  not  economically  pos¬ 
sible  for  them  to  use  it. 

Mr.  McKevitt :  That  is  what  I  wanted  to  bring  out  from 
this  witness  on  the  next  question. 

The  Court;  All  right,  you  can  do  that. 

By  Mr.  McKevitt: 

Q.  Stating  then  that  the  defendant  is  willing  during  the 
pendency  of  this  suit,  if  the  plaintiff  will  execute  the  stipu¬ 
lations  and  proceed  under  them  during  the  pendency  of 
this  suit,  to  leave  in  the  suit  the  issue  of  whether  or  not 
they  are  legally  required,  but  nevertheless  during  the  pen¬ 
dency  of  this  suit  require  the  plaintiff  to  proceed  under  the 
stipulation.  Now  the  total  result  of  that  is  the  line  would 
be  built  in  its  entirety  all  the  way  to  California  dur- 

260  ing  the  pendency  of  this  suit.  Now  if  that  line  were 
to  be  built  all  the  way  to  California,  could  you  pro¬ 
ceed  to  give  service? 

•Mr.  Whiteford:  That  isn’t  a  proper  question,  Mr.  Mc¬ 
Kevitt,- that  is  an  argument  with  a  witness.  What  you  are 
asking  him  to  say  is  this :  If  El  Paso  is  willing  to  accept  a 
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new  definition  of  common  carrier,  if  it  is  willing  to  submit 
to  the  duress  that  the  Secretary  has  imposed  upon  him,  and 
go  ahead  and  build  this,  could  you  serve  these  communities. 
Now  that  is  what  he  is  asking  him. 

The  Court:  It  speaks  for  itself,  doesn’t  it! 

Mr.  Whiteford:  Of  course. 

Mr.  McKevitt:  Your  Honor,  Mr.  Whiteford  is  cross- 
examining  this  witness,  in  order  to  have  stated  that  the  first 
offer  made  by  the  Secretary  to  allow  use  of  the  constructed 
line  would  not  be  satisfactory,  as  I  understood  this  witness, 
because  of  the  cost  of  producing  gas  into  these  towns.  Now 
I  simply  want  to  bring  out  the  additional  offer  contem¬ 
plates  the  construction  of  the  whole  line,  if  the  plaintiff  will 
sign  the  stipulation  and  operate  under  it  during  the  pend¬ 
ency  of  this  litigation. 

The  Court :  Well,  of  course,  if  he  once  signs  the  stipula¬ 
tion  he  is  in  the  ditch,  isn’t  he? 

Mr.  McKevitt :  That  is  just  the  point.  He  wouldn’t  be  in 
the  ditch.  The  only  way  he  could  be  in  the  ditch  would  be 
if  we  could  advance  it  as  rendering  the  case  moot, 
261  which  we  would  not  do.  Our  only  point  is  this  may 
be  a  long  litigation.  The  man  over  here  who  wants 
to  get  to  use  this  line  as  a  common  carrier  may  have  two 
or  three  years  to  go  through  the  Federal  Power  Commis¬ 
sion,  even  if  he  operates  under  the  stipulation,  but  at  least 
he  should  be  able  to  get  that  procedure  in  motion  while  this 
other  case  is  going  on.  This  case  takes  two  or  three  years, 
then  by  the  same  token  the  shipper  has  to  come  in  and 
spends  another  two  or  three  years. 

The  Court:  I  don’t  understand  it.  But  the  testimony  so 
far  has  shown  that  it  would  be  economically  impossible  for 
the  El  Paso  to  furnish  gas  to  the  interveners  unless  he  can 
furnish  gas  to  California  because  tie  amount  of  gas  that 
they  could  use  would  amount  to  about  six  or  seven  per  cent 
of  the  total  amount  which  you  could  supply  and  get  paid 
for,  if  you  finish  the  line.  He  just  simply  couldn’t  do  it 
without  losing  money,  isn’t  that  right?- 
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been  willing  to  accept  this  particular  agreement,  showing 
that  all  of  these  difficulties  which  have  been  testified  to  here 
could  have  been  managed  during  the  pendency  of  this  suit 
as  far  as  they  are  concerned. 

The  Court:  Well,  of  course,  it  is  perfectly  evident 

259  that  if  the  plaintiff  agreed  to  the  stipulation  pro¬ 
vided  by  the  Secretary  of  the  Interior  he  could  com¬ 
plete  the  line,  and  the  difficulty  of  the  interveners  would  be 
done  away  with,  as  I  understand  it. 

Mr.  McKevitt:  Your  Honor,  I  want  it  understood  that 
that  offer  was  made,  it  is  made  here  again,  if  the  inter¬ 
veners  will  sign  these  applications,  and  proceed  under  them 
during  the  pendency  of  this  litigation,  that  then,  of  course, 
all  the  rights  of  way  will  be  granted.  That  means  that  all 
during  the  pendency  of  this  suit  this  line  can  be  used,  these 
interveners  can  have  complete  use  of  the  facilities. 

The  Court:  As  I  understand,  it  is  not  economically  pos¬ 
sible  for  them  to  use  it. 

Mr.  McKevitt :  That  is  what  I  wanted  to  bring  out  from 
this  witness  on  the  next  question. 

The  Court :  All  right,  you  can  do  that. 

By  Mr.  McKevitt; 

Q.  Stating  then  that  the  defendant  is  willing  during  the 
pendency  of  this  suit,  if  the  plaintiff  will  execute  the  stipu¬ 
lations  and  proceed  under  them  during  the  pendency  of 
this  suit,  to  leave  in  the  suit  the  issue  of  whether  or  not 
they  are  legally  required,  but  nevertheless  during  the  pen¬ 
dency  of  this  suit  require  the  plaintiff  to  proceed  under  the 
stipulation.  Now  the  total  result  of  that  is  the  line  would 
be  built  in  its  entirety  aU  the  way  to  California  dur- 

260  ing  the  pendency  of  this  suit  Now  if  that  line  were 
to  be  built  all  the  way  to  California,  could  you  pro¬ 
ceed  to  give  service? 

•Mr.  Whiteford;  That  isn’t  a  proper  question,  Mr.  Mc¬ 
Kevitt,- that  is  an  argument  with  a  witness.  What  you  are 
asking  him  to  say  is  this :  If  El  Paso  is  willing  to  accept  a 
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new  definition  of  conunon  carrier,  if  it  is  willing  to  snbmit 
to  the  duress  that  the  Secretary  has  imposed  upon  him,  and 
go  ahead  and  build  this,  could  you  serve  these  communities. 
Now  that  is  what  he  is  asking  him. 

The  Court;  It  speaks  for  itself,  doesn’t  itT 

Mr.  Whiteford:  Of  course. 

Mr.  McKevitt:  Your  Honor,  Mr.  Whiteford  is  cross- 
examining  this  witness,  in  order  to  have  stated  that  the  first 
offer  made  by  the  Secretary  to  allow  use  of  the  constructed 
line  would  not  be  satisfactory,  as  I  understood  this  witness, 
because  of  the  cost  of  producing  gas  into  these  towns.  Now 
I  simply  want  to  bring  out  the  additional  offer  contem¬ 
plates  the  construction  of  the  whole  line,  if  the  plaintiff  will 
sign  the  stipulation  and  operate  under  it  during  the  pend¬ 
ency  of  this  litigation. 

The  Court ;  Well,  of  course,  if  he  once  signs  the  stipula¬ 
tion  he  is  in  the  ditch,  isn’t  he? 

Mr.  McKevitt :  That  is  just  the  point.  He  wouldn’t  be  in 
the  ditch.  The  only  way  he  could  be  in  the  ditch  would  be 
if  we  could  advance  it  as  rendering  the  case  moot, 
261  which  we  would  not  do.  Our  only  point  is  this  may 
be  a  long  litigation.  The  man  over  here  who  wants 
to  get  to  use  this  line  as  a  common  carrier  may  have  two 
or  three  years  to  go  through  the  Federal  Power  Commis¬ 
sion,  even  if  he  operates  under  the  stipulation,  but  at  least 
he  should  be  able  to  get  that  procedure  in  motion  while  this 
other  case  is  going  on.  This  case  takes  two  or  three  years, 
then  by  the  same  token  the  shipper  has  to  come  in  and 
spends  another  two  or  three  years. 

The  Court:  I  don’t  understand  it.  But  the  testimony  so 
far  has  shown  that  it  would  be  economically  impossible  for 
the  El  Paso  to  furnish  gas  to  the  interveners  unless  he  can 
furnish  gas  to  California  because  tie  amount  of  gas  that 
they  could  use  would  amount  to  about  six  or  seven  per  cent 
of  the  total  amount  which  you  could  supply  and  get  paid 
for,  if  you  finish  the  line.  He  just  simply  couldn’t  do  it 
without  losing  money,  isn’t  that  right?- 
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Mr.  WMtef  ord :  That  is  right,  he  could  not.  And  I  want 
Mr.  McKevitt  to  realize  and  stipulate  with  us  that  any  so- 
called  offer  or  stipulation  that  he  makes,  which  I  charac¬ 
terized  in  my  opening  statement  as  a  death-bed  repentance 
of  the  Secretary  of  the  Interior  for  the  benefit  of  these 
Northern  Arizona  cities,  only  came  after  we  filed  this  inter¬ 
vention  suit.  For  as  it  is,  we  didn’t  get  it  until  we  had  filed 
a  suit  against  him,  and  it  is  wholly  ineffective,  and  all  he  is 
doing  is  getting  into  a  legal  argument  with  this  wit- 

262  ness  who  is  here  to  testify  to  facts. 

Mr.  McKevitt:  Let  me  ask  one  question.  Your 
Honor?  I  think  I  will  clear  up  the  only  point  there  is. 

The  Court :  All  right,  sir. 

By  Mr.  McKevitt ; 

Q.  This  is  true :  any  stipulation  which  would  permit  the 
present  construction  of  the  line  all  the  way  would  eliminate 
the  objections  that  you  have  stated  to  a  stipulation  calling 
only  for  use  of  the  line  as  constructed?  A.  I  don’t  believe 
I  could  say  that  I  wouldn’t  know  what  use  the  line  is  going 
to  be  put  to.  There  might  be  an  stipulation  there  that 
would  fix  it  so  we  couldn’t  even  get  our  six  or  seven  per 
cent  out  of  it,  I  mean  the  operation  of  the  line  under  some 
kind  of  stipulation  that  I  don’t  know  what  would  be  in¬ 
volved  in  it.  I  don’t  know  what  all  would  be  involved  in 
the  common  carrier  situation.  I  don’t  believe  anybody 
does.  I  certainly  don’t.  It  has  never  been  done  before  with 
a  natural  gas  line,  and  certainly  I  wouldn’t  know  what 
effect  it  would  have  on  it. 

Q.  But  the  point  is  that  if  the  line  can  be  used  in  its  en¬ 
tirety,  then  the  complete  service  would  be  given  to  the  Ari¬ 
zona  town?  A.  If  we  get  our  six  or  seven  per  cent  out  of 
it,  that  is  what  we  are  interested  in,  and  that  is  what  the 
people  in  Northern  Arizona  are  interested  in,  but 

263  whether  we  could  do  it  the  way  you  outline,  I  don’t 
know. 

Mr.  McKevitt :  Just  to  make  this  clear,  in  my  last  ques¬ 
tion  unfortunately  we  use  the  term  “stipulation”  in  two 
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different  forms  here,  Yonr  Honor.  All  through  this  case 
there  has  been  testimony  about  a  stipulation  that  has  been 
required  by  the  Secretary  of  the  Interior  in  connection  with 
getting  a  right  of  way  across  public  lands — ^that  would  be 
one  form  of  stipulation.  Then,  the  second  form  of  stipula¬ 
tion  would  be  a  stipulation  in  this  case  that  they  would  sign 
up  the  original  stipulation  pending  the  outcome  of  the  suit. 

Mr.  Whiteford:  Who  do  you  mean  ‘‘they’^? 

Mr.  McKevitt :  El  Paso,  the  plaintiff. 

Mr.  Whiteford :  All  right. 

By  Mr.  McKevitt : 

Q.  I  wanted  to  make  sure  you  understood  the  distinction 
between  the  two  stipulations,  what  I  am  talking  about?  A. 
No,  I  don’t. 

Q.  Suppose  then  we,  for  the  second,  use  the  word  ‘‘agree¬ 
ment”  rather  than  “stipulation”  the  second  time.  As  I 
read  from  the  answer:  “The  defendant  is  willing  to  agree 
to  issue  all  the  rights  of  way  required  to  complete  this  line, 
if,  during  the  pendency  of  this  suit,  the  plaintiff  will  exe¬ 
cute  the  stipulation.”  And  he  has  further  stated  that  “He 
would  not  advance  that  agreement  as  having  any 
264  effect  in  ending  this  litigation.”  A.  That  stipulates 
to  use  the  line  as  a  common  carrier  immediately  to 
anybody  who  wants  to  use  it  as  a  common  carrier,  that  is 
right,  that  is  the  stipulation  you  mean. 

Q.  No,  that  isn’t  the  stipulation  that  has  been  required 
in  the  May  29  letter.  Did  you  hear  it  read  yesterday?  A. 
Yes,  sir. 

Q.  It  calls  for  an  application  to  the  Federal  Power  Com¬ 
mission  and  the  rest  of  it.  A,  Yes,  sir. 

Q.  That  doesn’t  mean  that  anybody  immediately  wanting 
to  use  it  as  a  common  carrier  is  going  to  use  it,  does  it? 
A.  After  they  get  the  approval  of  the  Federal  Power — 
that  is  what  I  mean,  of  course. 

Q.  That  they  could  proceed  under  that  during  the  pend¬ 
ency  of  this  suit?  A.  That  is  why  I  can’t  answer  your 
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question.  I  don’t  know  what  that  would  mean.  They  might 
take  the  capacity  of  the  line,  it  might  interfere  with  my 
seven  or  eight  per  cent  that  I  am  anticipating  getting  out 
I  of  it.  I  don’t  know  what  the  effects,  of  what  you  are  ask¬ 
ing  me,  would  be.  It  would  seem  to  me  it  might  interfere 
with  my  getting  the  seven  or  eight  per  cent  of  gas  out  of  it, 
if  it  is  going  to  be  a  common  carrier  my  contract  is  no  good 
under  that  arrangement. 

Q.  Isn’t  that  true — any  time  the  Federal  Power 
265  might  make  an  order  to  affect  it?  A.  I  never  heard 
!  of  them  making  an  order  to  take  gas  away  from  do¬ 

mestic  customers. 

I  Q.  It  is  very  unlikely  they  would  in  this  case  too,  isn’t  it? 

Mr.  Whiteford:  Oh,  that  is  argumentative.  You  can 
argue  that  with  the  Court  instead  of  this  witness. 

The  Witness:  I  could  answer  that.  I  would  say  that  I 
think  they  are  operating  under  one  setup  now,  and  that 
they  had  been  operating  under  a  different  one  with  the 
common  carrier  thing. 

Mr.  McKevitt:  That  is  alL 

(Whereupon,  the  foregoing  proceedings  were  adjourned 
at  12 :20  p.m.) 

'  266  AFTERNOON  SESSION. 

!  (The  trial  was  resumed  at  2:00  o’clock  p.m.,  pursuant  to 
the  taking  of  the  noon  recess.) 

The  Court:  Have  you  any.  further  testimony? 

Mr.  Whiteford:  The  interveners  are  through.  Your 
Honor. 

The  Court :  You  are  through. 

Proceed,  sir. 

Mr.  McKevitt:  Your  Honor,  on  behalf  of  the  defendant, 
I  wish  to  offer  a  letter  dated  March  19,  1951,  from  the  As¬ 
sistant  Secretary  of  the  Interior,  Dale  E.  Doty,  to  the 
Chairman  of  the  Federal  Power  Commission,  Mr.  Wall- 
gren.  In  this  letter,  the  proposed  stipulation  which  later 
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became  the  stipulation  of  March  22,  was  transmitted  to  the 
Federal  Power  Commission  for  its  comments  and  approval 

Mr.  Boyd;  May  we  see  it,  please? 

(The  letter  was  handed  to  Mr.  Boyd.) 

Mr.  McKevitt:  I  offer  the  letter  and  the  attachment, 
which  is  a  copy  of  the  proposed  stipulation. 

Mr,  Boyd :  If  the  Court  please,  we  object  to  the  introduc¬ 
tion  of  this  letter  on  many  grounds :  First  of  all,  it  is  a  self- 
serving  declaration. 

The  Court:  What  is  it,  a  letter  from  whom  to  whom? 

Mr.  Boyd:  It  is  a  letter  from  Mr.  Doty,  the  Assistant 
Secretary  of  the  Interior,  addressed  to  Mr.  Wallgren,  who 
was  Chairman  of  the  Federal  Power  Commission, 
267  transmitting  the  stipulation,  I  assume,  which  was 
ultimately  sent  to  us  by  the  letter  of  March  22,  in 
which  letter  Mr.  Doty,  among  other  things,  sets  out  the 
reasons  why  he  thinks  that  this  stipulation  should  be 
signed  by  those  seeking  rights-of-way.  I  assume  that  the 
letter  is  being  offered  in  support  of  the  assertion  made  by 
counsel  for  the  government  that  the  stipulation  was  ap¬ 
proved  by  the  Federal  Power  Commission  however,  it  falls 
far  short  of  that,  because  all  the  letter  says  is  that  the 
stipulation  has  been  worked  out  in  cooperation  with  a 
couple  of  subordinates  in  the  Federal  Power  Commission, 
who  approve  of  it;  that  is,  that  the  subordinates  do.  But 
there  is  no  indication  that  the  Commission,  as  such,  ap¬ 
proved  of  it  and,  of  course,  it  is  a  matter  of  acknowledged 
law  that  the  Commission  can  only  act  under  the  statute 
after  a  hearing  and  then  it  acts  by  order. 

We  object  to  it,  as  I  say,  because  it  is  self-serving,  it  is 
clearly  hearsay.  It  is  res  inter  alia  actos.  It  was  not  ad¬ 
dressed  to  us. 

Mr.  McKevitt:  If  the  Court  please,  there  is  already  in 
evidence  the  letter  from  the  Secretary  to  the  plaintiff, 
transmitting  the  March  22  stipulation,  and  there  is  a  state¬ 
ment  in  there  that  that  stipulation  had  been  approved  by 
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the  Federal  Power  CommissioiL  Now,  these  are  the  ofl&cial 
documents  showing  the  basis  for  that  statement,  I  intend 
to  follow  up  after  this  letter  whereby  the  Secretary 

268  transmitted  it  to  the  Federal  Power  Commission,  by 
'  introducing  a  copy  of  the  Federal  Power  Commis¬ 
sion’s  answer  to  it,  and  to  that  extent.  Your  Honor,  it  is  an 
official  document  approving  what  seems  to  become  a  very 
important  point  in  this  case,  that  is,  the  relationship  of 
the  Federal  Power  Commission. 

The  Court:  Well,  the  Court  is  rather  surprised  at  the 
offer,  and  therefore  the  Court  can’t  admit  the  evidence  un¬ 
less  you  have  some  precedent  for  such  evidence.  I  don’t 
blame  you  for  it,  if  you  think  you  can  get  away  with  it,  but 
the  trouble  is  you  can’t  get  away  with  it.  I  mean,  I  am  not 
going  to  admit  a  thing  like  that. 

Mr.  McKevitt :  Your  Honor,  as  I  see  it,  it  has  become  an 
issue  here  as  to  what  extent  the  Federal  Power  Commis¬ 
sion  knew  about  it  or  approved  it. 

The  Court :  They  can  come  in  here  and  testify  about  it, 
if  they  want  to. 

Mr.  McKevitt:  These,  Your  Honor,  of  course,  I  again 
must  state  they  are - 

The  Court :  I  know  they  are  not  admissible.  I  am  just 
not  interested  at  alL  They  are  just  not  admissible.  It  is 
not  any  matter  of  guesswork  or  anything  of  the  kind,  I 
know  they  are  not  admissible. 

Mr.  McKevitt :  Will  you  mark  that  exhibit  for  identifica¬ 
tion,  please  ?  What  is  the  number  ? 

I  The  Clerk:  No.  7  for  identification. 

269  (Letter  dated  March  19,  1951  to  Mr.  Wallgren 
from  Mr.  Doty,  and  enclosure,  was  marked  Defend¬ 
ant’s  Exhibit  No.  7  for  identification.) 

The  Court :  To  express  it  another  way,  I  don’t  blame  you 
for  trying,  as  far  as  that  is  concerned. 

Mr.  McKevitt :  Well,  I  am  going  to  try  with  three  more. 
Your  Honor,  to  get  them  in  the  record. 
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The  Court :  All  right,  sir. 

Mr.  McKevitt:  Will  you  mark  this  for  identihcation, 
please? 

The  Clerk:  Defendant’s  Exhibit  No.  8  for  identification. 

Mr.  McKevitt :  I  offer  No.  8,  which  is  a  copy  of  a  letter 
dated  March  22,  1951  from  Claude  Draper,  Acting  Chair¬ 
man,  Federal  Power  Commission,  to  Mr.  Dale  Doty,  As¬ 
sistant  Secretary  of  the  Interior,  which  is  in  response  to 
the  document  previously  offered. 

Mr.  Boyd :  The  same  objection,  if  the  Court  please. 

The  Court:  Objection  sustained. 

(Letter  date  March  22,  1951  to  Mr.  Doty  from  Mr. 
Draper,  was  marked  Defendant’s  Exhibit  No.  8  for  identi¬ 
fication.) 

Mr.  McKevitt:  Will  you  mark  this  for  identification? 

The  Clerk:  Defendant’s  Exhibit  No.  9  for  identification. 

Mr.  McKevitt:  I  offer  Defendant’s  Exhibit  No.  9  for 
identification,  which  is  a  copy  of  a  letter  dated  April  30, 
1951,  from  Oscar  L.  Chapman,  Secretary  of  the  In- 
270  terior,  to  Mr.Wallgren  of  the  Federal  Power  Com¬ 
mission,  which  was  transmitting  a  copy  of  a  proposed 
stipulation  and  asking  for  the  comments  and  approval  of 
the  Federal  Power  Commission. 

The  Court:  The  same  stipulation,  you  mean,  the  one  of 
March  22? 

Mr.  McKevitt :  No,  Your  Honor. 

The  Court:  May  29? 

Mr.  McKevitt:  They  are  sending  over  the  one  which 
eventually  became  the  stipulation  of  May  29,  the  effective 
stipulation. 

Mr.  Boyd:  The  same  objection. 

The  Court :  Objection  sustained. 

(Letter  dated  April  30,  1951  to  Mr.  Wallgren  from  Mr. 
Chapman,  and  enclosure,  was  marked  Defendant’s  Exhibit 
No.  9  for  identification.) 
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Mr.  McKevitt:  Will  you  mark  this? 

The  Clerk:  Defendant’s  Exhibit  No.  10  for  identification. 

Mr.  McKevitt:  I  offer  Defendant’s  Exhibit  No.  10  for 
identification,  as  a  copy  of  a  letter  dated  May  10, 1951,  from 
Mon  C.  Wallgren,  Chairman  of  the  Federal  Power  Commis¬ 
sion,  to  the  Honorable  Oscar  L.  Chapman,  Secretary  of 
Interior,  referring  to  the  stipulation  in  the  letter  of  April 
30, 1951,  stating  it  appears  to  be  preferable  to  the  one  which 
preceded  it. 

The  Court:  I  don’t  think  that  counsel  in  any  case  should 
offer  in  evidence  something  that  they  know  is  not 
271  evidence  where  it  is  debatable,  I  can  understand  it, 
but  it  is  almost  contempt  of  court  to  offer  things  like 
that.  I  am  not  holding  you  in  contempt  of  court,  but  I  don’t 
understand  how  any  lawyer  could  make  such  an  offer. 

Mr.  McKevitt :  Your  Honor,  it  seems  to  me  to  be  the  best 
evidence  of  what  action  was  taken  by  the  two  government 
officers  in  connection  with  this  stipulation.  Here  it  is,  writ¬ 
ten  evidence,  it  is  relevant  to  the  issue,  it  is  the  written 
document ;  anybody  else  testifjdng,  no  doubt,  would  refresh 
his  memory  by  referring  to  that  document. 

The  Court:  I  still  don’t  understand  your  offering  it,  but 
as  I  said  before,  I  am  not  going  to  get  excited  about  it, 

Mr.  Boyd :  The  same  objection,  if  the  Court  please. 

The  Court:  Objection  sustained. 

(Letter  dated  May  10,  1951  to  Mr.  Chapman  from  Mr. 
Wallgren  was  marked  Defendant’s  Exhibit  No.  10  for  iden¬ 
tification.) 

Mr.  McKevitt:  WiU  you  mark  that  for  identification, 
please? 

The  Clerk:  Defendant’s  Exhibit  No.  11  for  identification. 

The  Court:  Gentlemen,  while  I  think  of  it,  because  I 
might  overlook  it,  as  I  understood  defendant’s  counsel,  he 
stated  that  the  Mineral  Lands  and  Mining,  that  is,  the  sec¬ 
tion,  Title  30  of  the  United  States  Code  Annotated,  was 
amended  later  than  1935,  that  is,  in  1946  and  1948,  as  I  re- 
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member  it.  Now,  I  would  like  to  ask  him  if  he  con- 

272  tends  that  Section  185  was  afterward  amended? 

Mr.  McKevitt:  That  is  the  code  citation,  185? 

The  Court :  Yes,  sir. 

Mr.  McKevitt:  Which  is  28  of  the  original  Mineral 
Leasing  Act.  In  the  1946  legislation,  there  is  a  specific 
reference  to  it,  making  it  applicable;  it  was  not,  itself, 
amended  or  changed.  In  other  words,  there  is  a  section 
in  it - 

The  Court:  I  notice  in  the  supplement  that  Section  185 
doesn’t  appear  to  have  been  amended  since  that  time. 

Mr.  McKevitt:  No,  Your  Honor,  it  hasn’t  been  amended. 
It  has  been  referred  to,  however,  in  connection  with  another 
amendment  of  the  Act. 

The  Court:  All  right,  sir. 

Mr.  McKevitt:  I  offer  as  Defendant’s  Exhibit  No.  11 
for  identification.  Memorandum  to  Regional  Administra¬ 
tors,  Regions  I,  H,  III,  IV,  V,  VI,  VTI,  from  the  Director, 
Bureau  of  Land  Management,  on  the  subject  of  common 
carrier  stipulation  for  pipeline  rights-of-way,  together 
with  the  attachment  which  is  a  copy  of  a  letter  dated  Au¬ 
gust  18,  1950,  which  is  already  in  evidence  here.  This  is 
a  directive  from  the  Director  of  the  Bureau  of  Land  Man¬ 
agement  to  the  various  regional  administrators,  relating 
to  the  type  of  stipulation  to  be  required  in  applications  for 
rights-of-way  under  the  Mineral  Leasing  Act. 

Mr.  Whiteford:  What  is  the  date? 

273  Mr.  McKevitt :  August  18,  1950.  I  might  state. 
Your  Honor,  this  particular  one  is  not  certified  un¬ 
der  the  statute,  but  we  have  agreed  that  an  exhibit  through 
an  affidavit  doesn’t  have  to  be  tecMcally  certified  under 
the  statute. 

Mr.  Boyd:  We  have  no  objection. 

Mr.  McKevitt:  That  will  become  Defendant’s  what? 

The  Clerk:  No.  11. 

The  Court :  As  I  understand  it,  this  is  not  a  communica¬ 
tion  that  went  to  the  plaintiff  at  alL 
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Mr.  Boyd:  It  wasn’t  sent  to  the  plaintiff,  except  that  it 
included  a  copy  of  a  letter  which  was  sent  to  the  plaintiff. 

The  Court:  The  letter  of  what  date,  sir! 

Mr.  Boyd :  Of  August  18, 1950 ;  in  other  words,  they  held 
out  to  the  world  that  that  form  of  stipulation  was  accept¬ 
able  and  constituted  compliance  with  the  obligation  of  a 
common  carrier  under  the  Mineral  Leasing  Act. 

The  Court:  Well,  all  right. 

(Memorandum  to  Regional  Administrators  from  Interior 
Department,  dated  August  18,  1950,  and  enclosure,  was 
marked  Defendant’s  Exhibit  No.  11  and  received  in  evi¬ 
dence.) 

Mr.  McKevitt:  May  I  read  that.  Your  Honor! 

The  Court:  I  am  going  to  read  it,  myself.  I  am  not 
going  to  decide  the  case  this  afternoon;  I  am  going  to  de¬ 
cide  at  10:00  o’clock  Monday  morning,  that  is,  if  you  are 
through  arguing  the  case  by  that  time.  Monday 
274  morning  at  10 :00  o’clock,  if  you  get  through  arguing 
the  case  today,  I  am  going  to  decide  it  but  I  am  not 
insisting  that  you  get  through  by  that  time  at  all;  it  may 
take  all  next  week,  I  don’t  know  anything  about  that. 

Mr.  McKevitt:  No,  Your  Honor,  I  expect  to  finish  very 
shortly. 

The  Court :  All  right,  sir. 

Mr.  McKevitt:  Would  you  mark  this  for  identification, 
please. 

The  Clerk:  No.  12  for  identification. 

Mr.  McKevitt :  Your  Honor,  this  is  Defendant’s  Exhibit 
No.  12  for  identification,  which  is  somewhat  similar  to  De¬ 
fendant’s  Exhibit  No.  11,  in  that  it  consists  of  a  memo¬ 
randum  dated  March  23,  1951,  again  this  time  from  the 
Assistant  Director  of  the  Bureau  of  Land  Management  to 
the  various  regional  administrators,  sending  out  the  com¬ 
mon  carrier  stipulation  for  natural  gas  pipelines  to  be  re¬ 
quired  of  all  applicants  in  the  future. 

Mr.  Boyd:  We  object  to  this,  if  the  Court  please. 

The  Court:  Objection  sustained. 
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(Memorandum  to  Regional  Administrators  from  Interior 
Department,  dated  March  23,  1951,  and  enclosure,  was 
marked  Defendant’s  Exhibit  No.  12  for  identification.) 

275  Mr.  McKevitt:  Mark  this  please,  Mr.  Clerk. 

The  Clerk;  Defendant’s  Exhibit  No.  13  for  identi¬ 
fication. 

Mr.  McKevitt :  Your  Honor,  I  offer  Defendant’s  Exhibit 
No.  13  for  identification,  consisting  of  a  memorandum 
dated  May  22,  1951,  from  the  Director  of  the  Bureau  of 
Land  Management  to  all  regional  administrators,  Regions 
I,  n,  m,  IV,  V,  VI,  and  VII,  again  sending  out  the  common 
carrier  stipulation  for  natural  gas  pipelines  to  be  required 
in  all  applications  in  the  future.  I  might  state.  Your  Honor, 
this  is  the  letter  which  is  referred  to  in  the  stipulation 
which  has  already  been  put  in  by  the  plaintiff. 

Mr.  Boyd:  We  object  to  this,  if  the  Court  please. 

The  Court;  What  is  it?  Tell  me  what  it  is. 

Mr.  Boyd;  It  appears  to  be  some  interoflSce  communica¬ 
tion,  it  is  something  from  the  Assistant  Director  to  the 
regional  administrators. 

The  Court;  Of  the  Federal  Power  Commission? 

Mr.  Boyd :  Of  the  Interior  Department. 

The  Court :  Yes,  of  the  Interior  Department. 

Mr.  McKevitt;  Your  Honor,  there  is  no  misunderstand¬ 
ing,  this  has  been  certified,  there  is  no  objection  it  is  a 
copy? 

Mr.  Boyd ;  We  are  not  objecting  on  that  basis. 

(Memorandum  to  Regional  Administrators  from  Interior 
Department,  dated  May  22,  1951,  and  enclosure,  was 
marked  Defendant’s  ExHbit  No.  13  for  identification.) 

275  Mr.  McKevitt;  May  I  have  Plaintiff’s  Exhibit 
No.  17? 

Your  Honor,  this  was  read — ^I  might  point  out,  I 
am  surprised  at  the  objection  to  this  particular  document, 
because  it  is  almost  necessary  to  carry  out  the  effect  of  this 
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stipulation;  in  other  words,  the  third  paragraph  of  this 
stipulation  is  as  follows; 

“There  is  no  prescribed  form  for  applications  for  gas 
pipelines  but  the  regulations  prescribe  the  information  that 
must  be  contained  in  the  application.  The  type  of  common 
carrier  stipulation  now  required  by  the  Secretary  is  in  the 
form  required  by  the  Director  in  his  letter  of  May  22, 1951, 
to  the  field  offices.’* 

And  this  is  that  letter,  I  mean,  without  it  in  evidence,  it 
seems  to  me  the  stipulation  perhaps  would  be  meaningless, 
and  since  they  have  already  agreed  on  this,  I  don’t  under¬ 
stand  the  objection  to  this  particular  document. 

The  Court:  The  letter  of  May  29  has  been  admitted  in 
evidence,  hasn’t  it? 

Mr.  Boyd:  Yes,  Your  Honor. 

Mr.  M<ievitt:  Yes,  it  has.  Your  Honor. 

The  Court:  Well,  I  want  that;  I  don’t  see  that  this  other 
is  going  to  help  me  any.  I  sustain  the  objection  as  to  this 
matter. 

Mr.  Boyd:  If  you  think  the  sentence  is  meaning- 
277  less  in  the  stipulation  you  have  consented  to,  strike 
it  out,  Mr.  McKevitt. 

Mr.  McKevitt:  I  don’t  want  to  strike  it  out. 

Mr.  Boyd:  If  it  is  meaningless,  it  certainly  can’t  in¬ 
fluence  the  Court. 

The  Court;  He  thinks  the  Court  is  smart,  that  is,  for 
the  purposes  of  this  case. 

Mr.  McKevitt :  Well,  Your  Honor,  there  is  no  misunder¬ 
standing;  to  the  extent  this  stipulation  becomes  important 
with  reference  to  what  that  matter  is,  it  is  Defendant’s 
Exhibit  No.  13  for  identification. 

The  Court:  Now,  gentlemen,  I  will  hear  both  sides,  but 
what  I  would  like  to  have  now,  before  I  forget  just  what  I 
want,  is  the  required  stipulation  of  March  22,  the  required 
stipulation  of  May  29,  the  letters  of  August  18  and  of  Au- 
gust  19. 
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Mr.  McKevitt:  I  believe  we  have  them  mimeographed, 
they  are  attached  to  this  material  I  tried  to  get  into  evi¬ 
dence,  Your  Honor. 

Mr.  Boyd:  We  will  give  Your  Honor  the  exhibits  that 
are  in  evidence.  Your  Honor,  here  are  all  of  those  except 
for  the  stipulation  of  May  29,  which  is  one  of  the  Govern¬ 
ment’s  exhibits. 

The  Court:  All  right,  sir. 

Mr.  McKevitt:  May  29,  here  it  is,  Your  Honor. 

278  The  Court:  Any  further  evidence,  gentlemen? 

Mr.  McKevitt:  Your  Honor,  this  is  the  exhibit 

itself,  which  contains  the  May  29 - 

The  Court:  All  right,  sir.  As  I  understand  it  from  my 
cursory  examination,  the  bill  doesn’t  ask  expressly  for  an 
injunction  but  for  declaratory  relief,  is  that  true? 

Mr.  Boyd:  You  say  we  do  not  ask  for  an  injunction? 

The  Court:  Does  it  ask  for  an  injunction  specifically? 
Mr.  Boyd :  Oh,  yes,  sir,  very  elaborately. 

The  Court:  Well,  you  are  right  and  wrong,  it  doesn’t  use 
the  word  injunction,  does  it? 

Mr.  Boyd :  I  thought  it  did,  if  Your  Honor  please,  and  I 
might  say  we  even  amended  the  prayers,  if  the  Court 
please. 

The  Court:  It  has  been  amended,  has  it? 

Mr.  Boyd:  If  Your  Honor  will  look  at  paragraph  1(b) 

of  the  amended  prayers - 

The  Court:  Oh,  there  is  an  amended  prayer? 

Mr.  Weis:  About  what  date? 

Mr.  Boyd :  It  was  filed  on  June  8. 

The  Court :  Well,  I  hadn’t  noticed  those  amended  prayers 
for  relief,  that  is  alL 

Mr.  McKevitt:  Defendant  rests.  Your  Honor. 

The  Court :  I  will  hear  you,  gentlemen. 

279  Mr.  Boyd :  We  have  no  rebuttal 

If  Your  Honor  please,  as  I  indicated  at  the  outset 
of  this  case  in  my  opening  statement,  the  facts  are  not  and 
cannot  be  largely  in  dispute,  and  I  am  satisfied  that  Your 
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Honor  has  a  very  clear  conception  of  what  has  happened  to 
ns  nnder  the  circumstances ;  and  I  shall  not,  except  in  the 
briefest  manner,  allude  to  the  facts  in  this  case. 

The  picture  really  starts  with  an  application  filed  by  the 
plaintiff  with  the  Federal  Power  CJommission  for  the  is¬ 
suance  to  it  of  a  certificate  to  operate  as  an  interstate  car¬ 
rier  of  natural  gas.  I  think  that  it  might  be  helpful  to  the 
Court  at  the  very  outset,  if  I  read  the  broad  language  of  the 
Natural  Gas  Act,  and  I  refer  to  what  will  be  found  in  U.  S. 
C.  A.  as  Section  717-A.  It  is  there  stated : 

“As  disclosed  in  reports  of  the  Federal  Trade  Commis¬ 
sion,  made  pursuant  to  Senate  Resolution  8370  of  Congress, 
First  Session,  and  other  reports  made  pursuant  to  the 
authority  of  Congress,  it  is  declared  that  the  business  of 
transporting  and  selling  natural  gas  for  ultimate  distribu¬ 
tion  to  the  public  is  affected  with  the  public  interest  and 
that  Federal  regulation  in  matters  relating  to  the  trans¬ 
portation  of  natural  gas  and  the  sale  thereof  in  interstate 
and  foreign  commerce  is  necessary  in  the  public  interest.” 

I  direct  Your  Honor’s  attention  to  the  fact  that  that 
280  language  is  all-embracive.  It  refers  to  the  transpor¬ 
tation  of  all  gas  in  interstate  commerce,  whether  it 
be  by  private  contract  or  as  a  common  carrier.  The  trans¬ 
portation  of  gas  in  interstate  commerce,  said  the  Congress 
in  1938,  is  affected  with  the  public  interest  and  it  is  so  de¬ 
clared.  And  the  Act  then  went  on  to  provide  plenary  power 
in  the  Federal  Power  Commission  to  determine  when  it  was 
in  the  public  interest  that  pipeline  companies  be  certifi¬ 
cated  and  authorized  to  construct  their  lines  and  operate 
in  the  transportation  of  such  gas. 

The  Supreme  Court  of  the  United  States,  in  interpreting 
this  Act,  had  said  of  its  broad  terms  that  it  reposes  in  the 
Federal  Power  Commission  plenary  power  to  deal  with  the 
transportation  of  gas  in  interstate  commerce.  There,  of 
I  course,  is  no  question  but  what  we  were  transporting  gas 
in  interstate  commerce  and  therefore  the  terms  of  the  Act 
become  applicable  to  us,  and  so  we  applied  to  the  Federal 
Power  Commission  for  a  certificate. 
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During  tiie  course  of  those  proceedings,  the  Interstate 
Gas  Company  intervened  and  sought  to  have  the  certificate 
ultimately  to  be  issued  to  us,  contain  a  provision  requiring 
that  we  transport  its  gas  as  a  common  carrier.  One  thing 
that  I  want  to  make  clear,  at  the  very  outset  of  this  case, 
is  that  although  there  may  be  serious  question  about  the 
power  to  require  any  company  to  be  a  common  carrier  of 
gas,  we  have  not  taken  the  position  here  and  do  not 

281  urge  Your  Honor  that,  under  no  circumstances,  can 
the  Federal  Power  Commission  require  us  to  be  a 

common  carrier.  As  Mr.  Kayser  testified  here  on  the  stand, 
if  there  is  an  ultimate  decision,  final  decision,  by  the  Fed¬ 
eral  Power  Commission  that  we  act  as  a  common  carrier, 
we  will  of  course  abide  by  that  decision,  we  have  no  al¬ 
ternative,  we  would  have  to  abide  by  that  decision  or  run 
the  risk  of  having  our  certificate  vitiated. 

Interstate,  in  those  proceedings,  sought  to  have  the  cer¬ 
tificate  containing  provision  that  we  should  act  as  a  com¬ 
mon  carrier  in  respect  of  its  gas,  and  the  Secretary  of  the 
Interior,  injecting  himself  in  those  proceedings,  trans¬ 
mitted  to  the  Federal  Power  Commission,  by  letter  dated 
June  16, 1950,  a  legal  memorandum  prepared  in  his  own  of¬ 
fice,  wherein  he  then  said,  contrary  to  the  view  of  course 
that  he  now  asserts,  that  the  primary  jurisdiction  to  enforce 
the  common  carrier  obligation  was  imposed  upon  the  Fed¬ 
eral  Power  Commission  and  transferred  to  it  at  the  time 
that  the  Natural  Gas  Act  was  passed  in  1938. 

The  Court:  I  forgot — ^I  would  like  to  have  that  again. 

Mr.  Boyd:  Yes,  sir,  I  will  be  happy  to  read  the  material 
portion  of  lhat  to  Your  Honor. 

The  Court :  I  would  like  to  have  it  to  take  with  me. 

Mr.  Boyd :  Yes,  indeed,  I  will  give  these  two  documents 
to  Your  Honor,  Plaintiff’s  No.  2-A  is  the  letter,  and  2-B  is 
the  legal  memorandum  prepared  in  his  own  office 

282  which  he  transmitted  to  the  Federal  Power  Commis¬ 
sion — ^transmitted  this  legal  memorandum,  and  in 

both  the  letter  and  in  the  memorandum  it  is  stated  that 
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since  the  adoption  of  the  Natural  Gas  Act  in  1938,  primary 
jurisdiction  for  the  enforcement  of  the  common  carrier 
obligation  has  been  transferred  to  the  Federal  Power  Com¬ 
mission,  and  then  by  his  letter,  he  sought  to  favor  Inter¬ 
state  which  had  intervened  in  those  proceedings,  and  was 
seeking  to  have  the  certificate  contain  a  provision  directing 
El  Paso  to  carry  Interstate  gas  as  a  common  carrier. 

However,  the  Federal  Power  Commission,  authorized  by 
Congress,  as  it  was,  to  determine  what  was  in  the  public 
interest,  after  reviewing  all  of  the  facts,  concluded  that  it 
was  contrary  to  the  public  interest  to  impose  that  obliga¬ 
tion  upon  El  Paso  under  the  circumstances  as  developed  in 
the  evidence.  I  think,  if  Your  Honor  please,  that  that  ap¬ 
parent  rebuff  to  the  Secretary  from  the  Federal  Power 
Commission  started  him  to  thinking  about  ways  by  which 
he  might  circumvent  the  power  of  the  Federal  Power  Com¬ 
mission.  Having  said  and  acknowledged  in  his  letter  that 
they  had  primary  jurisdiction  to  enforce  the  common  car¬ 
rier  obligation,  but  that  Commission  having  refused  to  ac¬ 
quiesce  in  his  particular  view,  I  think  he  then  concluded 
that  in  order  to  arrogate  to  himself  powers  which  he  had 
theretofore  acknowledged  were  no  longer  in  him,  he  set  out 
to  accomplish  his  purposes  of  regulating  gas  companies, 
gas  pipeline  companies,  which  were  properly  under 
283  the  jurisdiction  of  the  Federal  Power  Commission. 

The  Court :  Can  I  interrupt  you  at  this  point  with¬ 
out  disturbing  you? 

Mr.  Boyd:  Yes,  sir. 

The  Court:  I  wonder  whether  or  not  these  two  Acts 
could  be  reconciled  without  making  any  claim  that  the  1935 
Act  was  repealed  by  the  1938  Act.  What  I  am  driving  at  is 
this:  The  1935  Act  states: 

‘^Such  pipelines  shall  be  constructed,  operated  and  main¬ 
tained  as  common  carriers  and  shall  accept  and  convey, 
transport  or  purchase,  without  discrimination,  oil  or  nat¬ 
ural  gas  produced  from  Government  lands  in  the  vicinity 
of  the  pipeline,”  and  so  forth. 
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Now,  let’s  assume  that  that  is  still  law.  Now,  Title  15, 
Section  717(f),  under  the  heading  of  “Construction,  Ex¬ 
tension  and  Abandonment  of  facilities,”  subsection  (a) 
seems  to  me  to  define  just  what  the  word  common  carrier 
means,  in  other  words,  just  what  obligations  can  be  im¬ 
posed  upon  the  gas  company  as  a  common  carrier.  Is  that 
true? 

Mr.  Boyd:  Your  Honor  please,  I  think  that  two  positions 
can  be  taken,  both  of  which  are  favorable  to  the  plaintiff 
in  this  case ;  one  of  which  we  need  not  urge  because  it  is  a 
more  extreme  position,  which  the  Court  need  not  adopt  in 
order  to  give  us  the  relief  that  we  want.  You  have,  on  the 
one  hand,  the  Mineral  Leasing  Act  passed  in  1920, 
284  amended  in  1935,  and  thereafter,  at  least  that  sec¬ 
tion  that  concerns  us,  not  amended  in  any  other  re¬ 
spect  by  Congress.  In  that  Act  last  passed  in  1935,  Con¬ 
gress  said  that  pipelines  traversing  Government-owned 
lands  shall  be  operated  as  common  carriers.  However, 
based  on  experience  that  was  accumulating,  the  Congress 
in  1938,  three  years  later,  declared  that  the  transmission 
of  gas  in  interstate  commerce  was  affected  with  the  public 
interest  and  it  there  established  an  agency  with  plenary 
jJower  to  deal  with  the  transmission  of  gas,  and  it  is  per¬ 
fectly  clear  from  reading  the  Natural  Gas  Act  that  you 
cannot  transport  one  foot  of  gas,  one  foot  of  mileage,  one 
foot  of  the  line,  without  permission  from  the  Federal 
Power  Commission.  So,  you  have,  on  the  one  hand,  a 
statute  in  1935,  that  the  line  shall  be  operated  as  a  com¬ 
mon  carrier,  and  then  you  have  the  Act  in  1935,  giving 
the - 

The  Court:  1938,  you  mean? 

Mr.  Boyd :  1938,  giving  the  Federal  Power  Commission 
plenary  power  to  deal  with  the  type  of  carriage  that  the 
line  shall  engage  in;  in  other  words,  the  Federal  Power 
Commission,  by  virtue  of  the  broad  language  of  the  Natural 
Gas  Act,  can  declare  and  has  declared  in  this  particular 
case  that  this  line  shall  not  be  operated  as  a  common  ear¬ 


ner. 
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Such  being  the  case,  I  think  that  strong  argument  can  be 
made,  that  Mr.  Kayser  alluded  to  in  his  testimony,  that 
there  has  been  a  repeal  of  the  common  carrier  provi- 

285  sion  of  the  Mineral  Leasing  Act,  because  it  cannot 
live  in  the  language  in  which  it  is  expressed,  that  the 

line  shall  be  operated  as  a  common  carrier  in  conjunction 
with  the  broad  powers  in  the  Federal  Power  Commisson 
to  prohibit  the  line  from  being  operated  as  a  common  car¬ 
rier. 

The  Court:  Well,  don^t  you  think  that  common  carrier, 
in  a  given  case,  can  have  a  different  definition?  For  in¬ 
stance,  at  the  time  in  the  law  when  the  expression  “common 
carrier’*  came  into  vogue,  there  was  no  such  thing  as  a 
natural  gas  line;  so,  it  seems  to  me  that  you  have  got  to 
define  what  common  carrier  would  mean;  that  is,  if  it  is 
left  in  the  law  at  all,  it  has  got  to  be  defined.  It  does  seem 
to  me  that  it  is  possible,  without  declaring  its  repeal,  to 
define  it  in  the  terms  of  717(f),  Title  15 — Section  717(f). 

Mr.  Boyd :  That  is  the  alternative  position  that  we  take, 
if  Your  Honor  please,  and  I  say  and  would  like  to  re¬ 
peat — 

The  Court:  That  is  the  alternative  position? 

Mr.  Boyd :  Yes,  sir.  And  I  would  like  to  repeat  that  we 
find  it  unnecessary  in  this  case  to  urge,  and  for  that  reason 
we  did  not  intend  to  burden  the  argument  with  the  point 
that  there  has  been  an  outright  repeal  of  the  common  car¬ 
rier  obligation  of  the  Mineral  Leasing  Act,  because  we  take 
the  view  here  that  whatever  may  remain  of  the  common 
carrier  obligation,  as  expressed  in  the  Mineral  Leasing  Act, 
has  been  transferred  to  and  is  reposed  in  the  Fed- 

286  eral  Power  Commission  and  that  that  is  the  agency 
where  the  extent  of  the  obligation  should  be  explored 

and  determined;  and  that  is  what  I  understood  to  be  the 
burden  of  a  large  portion  of  Mr.  Kayser ’s  testimony, 
namely,  that  the  extent  of  this  obligation  could  be  deter¬ 
mined  in  a  proceeding  before  the  Federal  Power  Commis¬ 
sion,  the  agency  that  was  established  by  Congress  to  deal 
with  pipeline  companies. 
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The  Court:  Now,  it  is  plaintiff contention  that  what  the 
Department  of  the  Interior  is  endeavoring  to  do  is,  by  pror 
hibiting  the  plaintiff  to  cross  these  16  miles  of  the  termina¬ 
tion  of  its  line,  to  have  the  plaintiff  agree  to  something 
which  the  law  itself  does  not  contemplate. 

Mr.  Boyd:  Exactly,  if  Your  Honor  please,  it  is  regula¬ 
tion  by  stipulation,  that  is  what  he  hopes  to  accomplish. 
He  has  got  us  in  an  economic  position  where  he  can  wield 
that  sandbag  over  our  heads,  and  he  hopes  that  the  threat 
of  economic  disaster  will  force  us  to  agree  to  a  stipulation 
empowering  him  to  do  things  which  Congress  never  author¬ 
ized  him  to  impose  upon  us.  That  is  exactly  the  situation. 

The  Court:  Well,  you  say  Congress  didn’t  authorize 
either  him  or  the  Federal  Power  Commission  to  order  what 
the  letter  of  March  22, 1951,  contemplates! 

Mr.  Boyd :  That  is  right,  sir. 

The  Court :  All  right. 

My  Boyd:  Because,  as  I  have  indicated,  it  is  our 
287  view  that  such  power  as  may  now  exist  with  respect 
to  the  common  carrier  obligation,  whatever  it  may 
be,  is  transferred  to  the  Federal  Power  Commission,  and 
the  Act  under  which  that  Commission  operates  expressly 
provides  that  the  Commission  shall  have  no  authority  to 
compel  the  enlargement  of  transportation  facilities  for 
such  purposes,  or  to  compel  such  natural  gas  company  to 
establish  physical  connection  or  seU  natural  gas,  when  to 
do  so  would  impair  its  ability  to  render  adequate  service  to 
its  customers;  and  so  what  the  Secretary  of  the  Interior 
is  now  attempting  to  extract  from  us  by  agreement  is  an 
obligation  on  our  part  to  do  something  which  the  Federal 
Power  Commission,  the  agency  created  with  plenary  power 
to  deal  with  our  operations,  is  expressly  prohibited  from 
doing.  In  other  words,  he  would  read  by  implication  into 
the  term  common  carrier,  as  it  appears  in  the  Mineral 
Leasing  Act,  a  power  which  Congress  expressly  denied  to 
the  Federal  Power  Commission  in  the  Natural  Gas  Act. 
We  take  the  view,  if  the  Court  please,  that  after  the  pro- 


ceedings  before  the  Federal  Power  Commission  were  ter¬ 
minated  and  our  certificate  was  issued,  and  I  cannot  urge 
too  strongly  that  that  agency  within  the  exercise  of  its 
jurisdiction  found  that  the  completion  of  this  line  was  in 
the  public  interest,  and  yet  the  Secretary  of  Interior  says 
“You  are  not  going  to  complete  that  line  unless  you  agree 
to  the  conditions  which  I  say  shall  be  included  in  a  stipu¬ 
lation.’’ 

288  So,  he  sets  himself  up  as  an  agency  to  determine 
what  is  and  is  not  in  the  public  interest. 

,  I  think  Congress  indicated  that  the  line  should  be  com¬ 
pleted,  once  it  was  found  by  the  Federal  Power  Commis- 
I  sion  to  be  in  the  public  interest,  when  it  provided  by  an 
amendment  to  the  Natural  Gas  Act  that  pipeline  companies 
should  have  the  power  of  eminent  domain  in  order  to  carry 
out  the  terms  of  a  certificate  that  it  had  received  from  the 
Federal  Power  Commission. 

The  Court:  Well,  it  would  be  an  unusual  thing,  wouldn’t 
it,  as  far  as  eminent  domain  is  concerned,  to  exercise  emi¬ 
nent  domain  over  Government  property! 
i  Mr.  Boyd:  It  would  be  and  we  do  not  assert  that  that 
power  is  reposed  in  us,  to  take  by  condemnation  lands  be¬ 
longing  to  the  Government,  but  I  think  it  is  a  clear  indica- 
,  tion  on  the  part  of  Congress  that  the  Federal  Power  Com¬ 
mission  should  decide  what  is  and  is  not  in  the  public  in¬ 
terest  in  the  construction  of  a  line. 

The  Court:  Gentlemen,  I  see  counsel  in  another  case 
coming  in  here,  and  it  was  set  for  this  afternoon  for  3 
o’clock.  I,  for  the  moment,  overlooked  it,  so  I  guess  we 
will  have  to  suspend  until  Monday  morning,  10  o’clock 
Monday. 


231 


HL 


EXHIBITS. 


• BRVCC 
I  C_AIM VOIM 


r  ^ 

ZlOlM  '  I 

i-_, 


WASHINGTO 


‘r'l 
tionaJl.  , 

N  I 

>ar|k 

*'!  •  1 

-LI.' 


KANE 


DKAMAB 


SAN 


RAINBOW 

BRIDGET 


IV1ARB1_E 

CANYONcg 


H’t  R 

My..  \.  {  (  \  _  . 


SAt_®ME 


MAR  ICQPA 


SCVEUT 

scnvoiR 


L*  *  • 


\ 


Gi_ENDAL.Ep  „phoeni: 


^OwCf* 

Pt-AISTX 


O  I  L. 


OL.OBE. 


CKEyf 


Gib  Statr^ 

13,100  M  R 


XK..DMESA 

|TEMP>E 

!r*OCHAM 


SUPERIOR 


GILA  BEND 


/SPINAL 

COOLIOOE 


^‘^’'OjfMAYDEI  si 
^^WNKLEr 


WKSKnvoin 


MORENO  (  C 


MAN 


P  SAN  KHANOCl.  i 

cop^cn  COMP  / 


GRAHA 


Morenci  Statfo 

i.SOO  H  P. 


CAuip.  POP*ruANo 
CCMCIsiT  CO  ] 


TUCSO 


wiy^rCOXo 


Willcox  Static 

3A.320  W  P 

/3^NSON 
•  oApacmc  POWDCP  CO. 


COCHISE 

^^MBSTONE 


FT  HUA' 


^  No  5, 


.a.AooMi 


"rr‘ 


I  pIpIT*^  I 


• 

EL  P 

EL  F 

• 

OR  1 

CON 

— — -  -  . 

filter 

• 

COM 

a 

GAS 

a 

..<3^ 

• 

GAS 

Cb 

GAS 

R  fl  O 


UT«€-  MOUNTAIN  (  I  IM.  ^ 

I  INDIAN  y  ! _ ■  !  ^ 


m 


- - \  /  ‘-t^.  • _ ! _ J_ 

n>A<30S^  ■> 

-  I SPRIMQS  □ 


■ 


■■  I  cqfi-n 

MCs^\^bc  n 
AT  iOl^Ain'wtO  fM 


DURANiOO 


'HUL-ETAi^  CONEJOS 


UT**- 


RTiver  Plan 


OCHAMA 


3l_ArsJCO 


o  s  ^ 
/ 


RIO  A  R  R1  I  B  A 


C  O  I-  J 


^  N 


XAOS* 

a 


^  s.  ' 

f - T _ 


riCMACO  CANVOM 


^ATiOIIMAI.  mON. 


MORA 


I  NI_E  Y 


L-OS  Al_AMOS 


rRijOL.e;s''y  I 
OANVoiiM  r  • 


S  A  N  p  O  V  A 


SAHiTA  FE 


o<3Al_l_UP 


SANTA 

FE 


a  LAS  VEOAS 


•  SAN  M  I  O  U  E  L 


\^RN/^ll_l_ol  i  I  \ 

\\  I  ^AUBuc^RausJ— - 1  quad/Xu 

Y  /  in  I  santaA 

A_^_. _ f - o - ^  rosaT 


V  A  l_  E  N  C  I  A 


7  • 

■^EtlEN, 


TORRANCE 


VAUGHM 
a  r - 


\  S 


ESTANCIA 

a 


Hi 


fort  sur 


m 


m 


SOCORRO 


R  O 


I  HIUI- 


o RESERVE 


• 

rf  S  HID 

U. 


I  ASO  NIATURAL  GAS  COMPANIV  AND  SUBSIDIARIES  *  PIPE  l_IMES. 

ASO  NiATURAU  GAS  COISAPaNIY  PIPE  UINIES  ’MOW  UNlDER  COKJSTRuCTlOM 
"  ■i“OR  WMICM  F.RC.  CERTIPICAX-E  MAS  BEENJ  GRAisjXEO. 

l.^fslECTltsIG  PIPE  LiNJES  B^ONiGlMG  "TO  CuS^OfvlERS.  ’ 

ipRESSOR  SXATIOMS.  ^ 

^  ;  PURIFIOATlOfM  AfMO  OEMVDRATlOM  PUAISJXS. 

I  ‘  DEMYORATIOfM  PUAMTS. 

r  ■  • 

•I  —  ^9  »  • 

OLINIE  ABSORPTION!  PEANITS.  !  - 

^  ANID  GAS  ANJD  OIL  POOLS.  ' 

i^TURAL  GAS  COMPANY  PIPE  LINES 


I  / 

1/  CJI 


L-YNN 


isi  E  s  IDAW: 


SAN  JUAN  PROJECT  RIGHTS  OF  WAY 
U.  S.  PUBLIC  DOMAIN 


235. 


'«COOOO’^COV5»0 
O  O  O  O  C)  o 

wa-S-i-ggagg 


_'0 
2?  ® 

•3  P*  o 

S  QtfCi 


«9 

N.ociO!>^omts  ^ 
«5COOO‘OfHC>«0>i^ 
CDCa«0>J«rH<q»HCD^ 

ooc5*cjcoivsDc^o 

rH  'H 


gs 

^  05 
r-l  N 

iH  C4 


CO 

c5  ca 

•  I 

GO  QO 


gQOOQ»HO»H»-l 
tOkOiotAuairstAto 

COr-liHOOCOOOCDOa 

eacaoacaf-tcaWrt:. 

I  •  ±  •  '  •  •  L  CO 

fHG000G0Ocaa>ca 


g  ^  o  O 

I  I  ^ 

iJf  «!f 

eiii 

» .S  .9  .S 

«  .J3  |J3 


^  ^ 

2®  8  S'S 

SS§§o5^iSg 

WqooqoqW*<Jpqcq*^ 


O  Qb 

JD 


§  s’S.-a 

g  -S  2  os 

„  Eh  - 
§  a  ai 

Es'ij 

tstt 


SAN  JUAN  PROJECT  RIGHTS  OP  WAY 
FOREST  LANDS 


236 


CO 

«M 

o 

ea 

O) 

a> 

JS 

m 


u 

ei 

a 

& 


DO  a> 
q>  •"<  t-i 

o 

S  Sfe 


p.-tJ 

^  a  « 

"S  E  "S 

a>  ” 

o< 

OQ 

d 

o 

"S  ® 
^  "S 
■oP 

P4 

<) 


o 

eO 

P:* 


3g 

-.2 

a 

"S  ^ 

d  « 
d^ 

d  gj 

>10  ca  o 
d  p  d 

a  «a'^ 

o  d 
« 

iS  •=**  sj 
<5  ODt-5 


o  *o 

CO  <o 
O  »0 
ifi 

ca 


sg 
•  • 
1-1  CO 

«?  . 
CO  1-1 


o  o 
la  lo 
»  • 
tH  O 
CO  04 


5g 

u 

d*S 


d  « 

®  Pk 

lO  S  © 
dp  d 

S'3^ 

^  c>  w 

O)  CQ 

«  e.  d 

<1Q!2*-S 


ta 

00 


o 

kO 

c5 

oa 

• 

oa 


ca 

d 

© 

■♦-> 

Hq 

u 

£ 

© 

? 

S) 

« 

pc« 


•2.3 

d 
d  d 
©CQ 

If 

SaJ 

CQ  S 

<30 


OO  CO  iH 


OS 

ai 

ca 


1-t  o 


So  o 

\a  lo 

»  I  • 

CO  ■rf  oa 
f-«  di  oa 
•  «  ■ 
O  O  tH 


o 

»o 


o 

ua 


iH  iH 

iH  iH 
•  -1  1 
OS  O  1-1 


(D©  © 


@(§)(S) 


Pbxsoott  National  Fobxbi 

@  Prescott  Line  11-14-00  12-  4-50  11.518 


237 


CO 

o 

CO 

■4-» 

9 

V 

m 


s 

a 

S 


2  g--2 

S  |<j  g 

o 

a 

o 


4s  o  ? 


W  « 


S  ^ 

”  l-H 


4> 


CO 


a 

o 

Jl 

■E.P 

Qi 

< 


o 

cO 

[Z4 


'S 

§ 


<M 

CO 

CD 


d 

»rt  O 

■2 ‘-5 
^  > 


00^ 

I'So 


os 


3  S' 

p 

IS 

43  02 

S'  ^ 

§•■2 

®  a 

o 

OQ 

“I 

•§■■3.2 

?  S'® 
<J 


^S 

p 

aS 

®  02 

tH 

P<  o 
P  «M 

“'P 

o 

00 

o 


'S 


CO 

iH 

C<l 


o 

iO 

05 

d 


o 

“? 

CC> 


o 

CO 

CO 


o 

*a 

• 

t- 

d 


o 

m 

• 

m 

d 


Q 

W 

Eh 

Eh 

S 

n 

p 

Eh 

O 


Q.  © 


© 

o 


O 

VO 

• 

05 


o 

VO 

I 

05 


2§ 

P 

I  s 

43  CO 
^  p. 

®  p 

o 

S  ♦» 

rp  Dj  ® 
jr*  'T'"^ 
feHjJ  ^ 

TS 

© 

.»5  ca 

rt 

►S 

»  « 

A 

CO 


CO 

d 

oo 


d 

oo 


o 

p 

■< 

s 

aa 


© 

.s 


s 

S 


© 

p 


o 


<§)  @ 


© 

► 

•  •>4 

«© 

s  “ 

P-C 

)-5PQ 

d 

© 

02 


$c 

o 

i 

ca 


e 

p 


@  Barker  Creek  Dome  Line  7-26-60  12-  4-50  10.126 


238 


Plaintiff’s  Exhibit  2a 


COPY 


Keceived 

June  19,  9:07  AM  1950 
Federal  Power  Commission 


UNITED  STATES 

DEPABTMENT  OP  THE  INTEEIOB 
OFFICE  OF  THE  SEOBETABY 
WASHINGTON  25,  D.  O. 


June  16, 1950 

My  dear  Mr.  Wallgren : 

There  are  currently  pending  before  the  Bureau  of  Land 
Management  of  this  Department  a  number  of  applications 
by.  the  El  Paso  Natural  Gas  Company  for  rights-of-way 
over  public  lands  for  natural  gas  pipe  lines.  The  Inter¬ 
state  Natural  Gas  Company  has  filed  protests  in  connection 
with  some  of  these,  including  New  Mexico  0161  and  Phoenix 
086067.  The  gravamen  of  the  protests  is  that  the  allowance 
of  the  rights-of-way  to  the  El  Paso  Company  should  be  con¬ 
ditioned  upon  the  filing  of  a  tariff  schedule  by  the  company 
with  the  Federal  Power  Commission. 

This  would  seem  to  tie  in  with  three  cases  which  I  under¬ 
stand  are  on  your  docket,  to  wit;  El  Paso  Natural  Gas  Co., 
Docket  No.  G-1177 ;  Pacific  Gas  and  Electric  Co.,  Docket  No. 
G-1195  and  San  Juan  Pipe  Line  Co.,  Docket  No.  G-1067. 
It  appears  that  the  current  proceedings  before  the  Com¬ 
mission  on  the  cases  involve  a  request  by  the  Interstate 
Natural  Gas  Company  that  the  certificates  of  public  con¬ 
venience  and  necessity  issued  to  these  companies  for  an 
interstate  gas  pipe  line  running  from  Texas  to  California 
be  conditioned  upon  their  making  the  line  available  as  a 
common  carrier  of  gas. 

We  propose  that  in  connection  with  any  oil  and  gas  pipe 
line  right-of-way  grant  issued  hereafter,  the  applicant  will 
be  required  to  file  the  following  stipulation : 
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‘‘The  applicant  agrees  to  operate  the  pipe  line  as  a  com¬ 
mon  carrier  and,  within  thirty  days  after  the  request  of  the 
Secretary  of  the  Interior,  to  file  a  rate  schedule  and  tariff 
for  the  transportation  of  oil  or  gas  as  a  common  carrier 
with  any  reg^ulatory  agency  the  Secretary  may  prescribe.” 

This  stipulation  is  designed  to  make  effective  the  com¬ 
mon  carrier  provision  of  section  28  of  the  Mineral  Leasing 
Act  of  February  25,  1920  (41  Stat.  449)  as  amended  Au¬ 
gust  21,  1935  (49  Stat.  678,  30  U.S.C.  1946  ed.,  sec.  185). 
We  intend,  upon  the  request  of  the  commission  or  of  an 
interested  party  to  require  the  filing  of  the  rate  schedule 
and  tariff  with  the  Federal  Power  Commission.  A  copy  of 
a  brief  study  we  have  made  of  the  1935  amendment  is  at¬ 
tached  for  your  information,  although  we  are  sure  that 
you  are  fully  aware  of  the  section. 

While  we  have  felt  that  the  Natural  Gas  Act,  in  effect, 
transferred  primary  jurisdiction  over  its  enforcement  to 
the  Commission  with  respect  to  Interstate  lines,  we  feel 
that  every  effort  should  be  made  jointly  to  insure  that  no 
area  of  non-enforcement  exists.  Consequently,  we  are  aug¬ 
menting  our  regulations  by  requiring  the  stipulation  I  have 
set  out  above.  We  are  sure  the  Commission  appreciates 
as  well  as  we  the  importance  of  the  common  carrier  pro¬ 
vision  and  will  act  within  the  full  scope  of  its  jurisdiction 
to  make  it  effective. 

Members  of  the  staffs  of  the  Commission  and  thia  De¬ 
partment  have  recently  discussed  methods  of  effectuating 
section  28  and  will,  I  trust,  continue  such  discussions  and 
work  in  close  harmony  toward  that  end. 

We  enclose  a  copy  of  a  letter  to  us  from  M.  G.  Baron, 
Esq.,  Attorney  for  the  Interstate  Natural  Gas  Company, 
concerning  the  three  cases  described  in  the  second  para¬ 
graph  of  this  letter.  If  the  Commission  finds,  as  appears 
to  be  the  fact,  that  the  proposed  lines  involved  in  those 
cases  will  cross  public  lands,  we  assume  the  Commission 


240 


will,  of  course,  impose  and  enforce  the  common  carrier  con¬ 
dition  set  forth  in  section  28  of  the  Mineral  Leasing  Act. 

Sincerely  yours, 

/s/  OsCAB  L.  Chapman 

Secretary  of  the  Interior 

Hon.  Mon  C.  Wallgren,  Chairman 
Federal  Power  Commission 
Washington  25,  D.  C. 

Enclosures 

Plaintiff’s  Exhibit  2b 
Received 

June  19,  9 :08  AM  1950 
Federal  Power  Commission 

Memorandum 

The  act  under  which  rights-of-way  for  gas  pipe  lines  over 
public  lands  are  granted  specifically  provides  that  they  (a) 
are  isued  “upon  the  express  condition  that  such  pipe  lines 
shall  be  constructed,  operated,  and  maintained  as  common 
carriers”  and  (b)  “shall  accept,  convey,  transport,  or  pur¬ 
chase  without  discrimination,  oil  or  natural  gas  produced 
from  government  lands  in  the  vicinity  of  the  pipe  line  in 
such  proportionate  amounts  as  the  Secretary  of  the  Inter¬ 
ior  may,  after  a  full  hearing  with  due  notice  thereof  to  the 
interested  parties  and  a  proper  finding  of  facts  determine 
to  be  reasonable.”  Sec.  28  of  the  Act  of  February  25, 1920 
(41  Stat.  449)  as  amended,  August  21,  1985  (49  Stat.  678, 
30  U.S.C.  1946  ed.  sec.  185). 

When  this  section  was  originally  enacted  in  1920  it  con¬ 
tained  the  language  set  out  in  (a)  above.  Li  1935  the  lan¬ 
guage  quoted  in  (b)  was  added.  The  legislative  history  of 
the  1935  amendment  shows  clearly  that  the  (b)  portion 
constitutes  an  additional  safeguard  with  respect  to  oil  and 
gas  produced  from  government  lands  and  in  no  way  modi- 
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fied  the  pre-existing  (a)  portion.  In  his  explanation  of  the 
effect  of  the  new  language,  which  explanation  was  adopted 
by  both  the  Senate  Committee  on  Public  Lands  and  Surveys 
and  the  House  Public  Land  Committee,  the  Secretary  of 
the  Interior  stated: 

“In  section  28  as  amended  it  is  required  that  applicants 
for  rights-of-way  for  pipeline  purposes  not  only  operate 
the  pipe  line  as  a  common  carrier  but  also  accept,  convey, 
transport,  and/or  purchase  without  discrimination  on  a  100 
percent  column  [volume]  measurement  basis  all  oil  and/or 
natural  gas  produced  from  Government  lands  in  such  pro¬ 
portionate  amounts  as  the  Secretary  of  the  Interior  may 
determine  to  be  reasonable.  Section  28  of  the  original  act 
provides  that  pipe  lines  crossing  Government  lands  must 
be  operated  as  common  carriers,  and  the  proposed  amend¬ 
ment  would  expand  this  provision  to  require  that  with¬ 
drawals  of  oil  and/or  natural  gas  produced  from  wells  on 
Government  or  private  lands  be  made  in  such  proportion¬ 
ate  amounts  as  are  determined  to  be  fair  and  equitable. 
The  necessity  for  such  a  provision  has  been  apparent  for 
some  time.  In  several  cases  gas  lands  of  the  United  States 
have  been  subjected  to  drainage  because  pipeline  companies 
or  others  in  control  of  a  field  have  failed  or  refused  to 
transport  or  purchase  gas  produced  from  wells  on  public 
lands  while  at  the  same  time  they  are  transporting  and/or 
purchasing  gas  from  wells  on  adjoining  private  lands.*’ 
(Sen.  Rep.  No.  1185,  74th  Cong.,  1st  Sess. ;  House  Rep.  1747, 
74th  Cong.,  1st  Sess.). 

Prior  to  the  enactment  of  the  Natural  Gas  Act  on  June 
21, 1938  (52  Stat.  821, 15  U.S.C.  1946  ed.  sec.  717),  this  De¬ 
partment  entertained  procedings  to  enforce  the  common 
carrier  provision  of  Section  28.  Following  this  enactment, 
the  Department  took  the  view  that  the  primary  jurisdiction 
to  enforce  the  common  carrier  provision  had  been  trans¬ 
ferred  thereby  to  the  Federal  Power  Commission.  A  case 
then  pending  involving  the  Montana  Dakota  Utilities  Com¬ 
pany  and  the  Mondakota  Gas  Company  was  transferred 
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from  the  Department  to  the  Commission  and  was  acted 
npon  by  the  Commission.  (Montana  Dakota  Utilities  Co.  v. 
Federal  Power  Commission,  169  F.  2d,  392  (1948)). 


Plaintiff’s  Exhibit  3 

J 

UNITED  STATES  OF  AMEK^ 
FEDEBAXi  POWEE  C03*«GM0N 


In  the  Matters  of 
San  Jnan  Pipe  Line  Company 
El  Paso  Natural  Gas  Company 
Pacific  Gas  and  Electric  Company 
Docket  No.  G-1067 
Docket  Nos.  G-655, 
G-1051,  G-1019, 
and  G-1177 
Docket  No.  G-1195 


Opinion  No.  197 


By  the  Commission  : 


These  proceedings  altogether  involve  six  separate  appli¬ 
cations  filed  pursuant  to  Section  7  of  the  Natural  Gas  Act, 
as  amended,  for  authorization  to  construct  and  operate  cer¬ 
tain  natural  gas  pipeline  facilities  for  the  transportation 
and  sale  in  interstate  commerce  of  natural  gas. 

Four  of  such  applications  were  filed  by  the  El  Paso 
Natural  Gas  Company  (El  Paso)  for  authority  to  enlarge 
the  delivery  capacity  of  its  pipehne  system  and  for  the 
transportation  and  sale  of  natural  gas.  Of  that  number 
the  Commission  has  already  acted  upon  three  of  them 
(Docket  Nos.  G-655,  G-1019,  and  G-1051)  by  granting  cer¬ 
tificates  of  public  convenience  and  necessity  for  the  con¬ 
struction  and  operation  of  a  portion  of  the  facilities  therein 
involved  and  the  transportation  and  sale  of  natural  gas 
(see  order  of  May  31,  1946  in  Docket  No.  G-655;  order  of 
March  1, 1949  in  Docket  No.  G-1019 ;  and  order  of  Septem¬ 
ber  10,  1949  in  Docket  No.  G-1051).  Subsequently,  because 
of  necessary  changes  in  construction  work  and  certain  pro- 
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ration  orders  of  the  Texas  Railroad  Commission,  and  by 
virtue  of  supplemental  applications  filed  by  El  Paso 

609  in  such  dockets,  the  Commission  modified  the  cer¬ 
tificates  so  issued  by  its  order  of  February  23,  1950. 

That  order  left  for  future  consideration  the  authorization 
for  the  construction  and  operation  of  a  24-inch  loop  line  on 
El  Paso’s  Dumas  line,  some  36.6  miles  in  length,  and  also 
authorization  for  the  construction  of  plant  facilities  in 
Scurry  County,  Texas,  and  the  construction  of  a  12% -inch 
line  to  Scurry  County  from  El  Paso’s  Goldsmith  plant,  a 
distance  of  116  miles.  Those  docket  matters  are  now  pre¬ 
sented  for  determination. 

On  June  30,  1948  San  Juan  Pipe  Line  Company,  a  sub¬ 
sidiary  of  El  Paso,  filed  the  application  docketed  as  No. 
G-1067,  seeking  a  certificate  authorizing  the  construction 
and  operation  of  facilities  for  the  transportation  of  natural 
gas  from  the  San  Juan  Basin  in  northwestern  New  Mexico 
and  southwestern  Colorado.  For  reasons  presently  to  be 
stated,  the  application  by  the  San  Juan  Company  has  in 
effect  been  withdrawn,  but  the  proceeding  has  not  been 
dismissed  because  evidence  adduced  in  a  hearing  upon 
such  application  is  in  part  applicable  to  the  questions  pre¬ 
sented  by  the  third  amended  application  of  the  El  Paso 
Company  in  Docket  No.  G-1177  and  the  supplemental  appli¬ 
cation  filed  by  the  Pacific  Gas  and  Electric  Company  in 
Docket  No.  G-1195. 

The  application  filed  by  the  El  Paso  Company,  docketed 
as  No.  G-1177,  was  originally  filed  March  9,  1949  and  was 
amended  April  15,  1949.  Such  application  as  amended  has 
now  been  superseded  by  El  Paso’s  third  amended  appli¬ 
cation  in  such  proceeding  filed  March  23,  1950,  wherein  it 
seeks  a  certificate  of  public  convenience  and  neces- 

610  sity  pursuant  to  Section  7  of  the  Act,  as  amended, 
for  authorization  to  construct  and  operate  specified 

facilities  for  the  transportation  of  natural  gas  from  the  San 
Juan  Basin  for  delivery  and  sale  to  the  Pacific  Gas  and 
Electric  Company  (Pacific)  at  the  Arizona-Califomia  bor¬ 
der  near  Topoch,  Arizona,  and  to  Southern  Union  Gas  Com- 
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pany  for  distribution  in  the  cities  of  Winslow,  Flagstajff, 
Williams,  Prescott,  Kingman,  Seligman,  and  Holbrook, 
Arizona,  and  Gallup,  New  Mexico,  and  in  addition  certain 
minor  field  sales  to  the  Southern  Union  Gas  Company  in 
^  the  San  Juan  Basin.  The  facilities  embraced  by  such  third 
amended  application  are  substantially  the  same,  except 
for  lateral  lines,  as  those  for  which  the  San  Juan  Company 
filed  its  application  docketed  as  No.  G-1067. 

Pacific  Gas  and  Electric  Company  (Pacific)  filed  its  appli¬ 
cation  on  April  15, 1949,  docketed  as  No.  G-1195,  requesting 
an  amendment  of  a  certificate  of  public  convenience  and 
necessity  granted  on  February  28,  1949  in  Docket  No. 
G-1092,  authorizing  the  construction  and  operation  of  its 
Topock-Milpitas  transmission  line.  By  its  present  appli¬ 
cation,  Pacific  is  requesting  a  supplemental  certificate  in¬ 
creasing  its  allowable  take  from  El  Paso  of  out-of-state 
gas  from  250,000,000  to  400,000,000  cubic  feet  per  day.  The 
principal  facilities  required  to  permit  such  larger  volume 
of  gas  to  be  transmitted  through  the  Topock-Milpitas  pipe¬ 
line  are  additional  compressors  at  three  locations  with  a 
total  of  32,160  horsepower.  The  estimated  cost  of  such  facil¬ 
ities  is  $7,800,000,  which  expenditure  will  increase  the  total 
cost  of  the  project  from  approximately  $55,500,000 
611  to  about  $63,300,000. 

On  May  5,  1949,  pursuant  to  motion,  the  proceed¬ 
ings  on  the  applications  filed  in  Docket  Nos.  G-1067,  G-1177, 
and  G-1195  were  consolidated  for  purposes  of  hearing. 
Hearings  thereon  were  held  during  May  1949  and,  pur¬ 
suant  to  an  order  of  the  Commission  of  June  1, 1949,  grant¬ 
ing  Applicants’  motion  to  omit  intermediate  decision  pro¬ 
cedure,  oral  argument  in  lieu  of  briefs  was  heard  by  the 
Commission  on  June  8,  1949. 

Thereafter  on  July  13,  1949  the  Commission  entered  an 
order,  reference  to  which  is  hereby  made,  in  the  consoli¬ 
dated  Docket  Nos.  G-1067,  G-1177,  and  G-1195,  wherein  it 
found  (1)  that  the  construction  and  operation  of  all  of  the 
facilities  involved  in  such  dockets,  except  such  facilities  as 
are  to  be  used  exclusively  in  the  gathering  of  natural  gas. 
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and  the  transportation  and  sale  of  natural  gas  as  proposed 
by  the  Applicants  El  Paso  and  Pacific,  are  subject  to  the 
requirements  of  Section  7  of  the  Natural  Gas  Act;  (2)  that 
the  proposed  service,  construction,  and  operation  of  the 
facilities  by  the  Applicants,  if  modified  by  appropriate  cer¬ 
tificate  conditions,  are  required  by  the  public  convenience 
and  necessity;  (3)  that  El  Paso’s  agreements  entered  into 
for  the  sale  of  natural  gas  do  not  meet  the  requirements  of 
the  Commission’s  rules  for  the  filing  of  tariffs,  and  the 
rates  and  charges  to  be  made,  demanded,  and  received  by 
El  Paso  for  the  transportation  and  sale  of  natural  gas 
should  be  consistent  with  the  cost  of  rendering  such 
612  service;  (4)  that  the  evidence  adduced  did  not  dis¬ 
close  that  El  Paso  owns  or  had  contractually  com¬ 
mitted  to  it  a  natural  gas  supply  adequate  to  meet  the 
additional  demands  to  be  placed  upon  its  system;  eind 
finally  (5)  that  a  proper  disposition  of  the  application  of 
Pacific  and  of  the  Intervener,  California-Pacific  Utilities 
Company,  depends  upon  the  disposition  which  the  Com¬ 
mission  makes  of  El  Paso’s  application.  In  such  order  it 
was  also  found  by  the  Commission  that  El  Paso  should  be 
afforded  a  further  opportunity  to  submit  additional  evi¬ 
dence  with  respect  to  the  matters  involved  in  these  pro¬ 
ceedings  and  such  other  matters  as  might  pertain  to  tiie 
issues. 

Said  order  of  July  13,  1949  provided  that  the  record 
should  remain  open  for  a  period  of  not  more  than  three 
months  from  the  date  of  such  order  for  the  purpose  of 
entertaining  a  motion  by  the  Applicants  for  a  further 
hearing. 

On  September  27, 1949  the  El  Paso  and  Pacific  companies 
filed  a  joint  motion  to  reopen  the  proceedings  in  Docket 
Nos.  G-1067,  G-1177,  and  G-1195,  which  was  granted  in  due 
course  by  the  Commission’s  order  of  October  11,  1949  and 
provided  that  a  further  hearing  should  be  held  beginning 
January  4,  1950.  Such  further  hearing  was  begun  at  the 
time  and  place  fixed  by  said  order  and  continued  from  time 
to  time  until  it  was  concluded  May  31,  1950.  During  such 


246 


hearing  and  on  April  19,  1950,  on  motion  of  El  Paso  the 
Commission  entered  an  order  consolidating  for  hearing 
purposes  those  portions  of  Docket  Nos.  G-655,  G-1019,  and 
G-1051  remaining  undisposed  of  with  the  hearing  of  said 
Docket  No.  G-1177. 

613  Thereafter  by  order  entered  June  1,  1950  grant¬ 
ing  the  Applicant  companies*  motion  to  omit  inter¬ 
mediate  decision  procedure,  oral  argument  was  heard  by 
the  Commission  on  June  19, 1950. 

At  the  time  oral  argument  was  heard  by  the  Commission 
on  June  8,  1949,  the  following  named  had  been  allowed  to 
become  parties  Intervenor  in  the  present  proceedings,  to 
wit :  the  State  of  Colorado,  the  Gas  Conservation  Commis¬ 
sion  of  the  State  of  Colorado,  the  State  of  Arizona,  the 
Arizona  Corporation  Commission,  the  Atomic  Energy  Com¬ 
mission,  the  United  States  of  America  by  its  Attorney 
General,  the  United  States  Air  Force,  State  of  New  Mexico, 
Guy  Shepard,  Commissioner  of  Public  Lands  of  the  State 
of  New  Mexico,  the  California  Manufacturers  Association, 
the  counties  of  Coconino,  Navajo,  Yavapai,  Mohave,  and 
Apache,  and  the  municipalities  of  Flagstaff,  Williams, 
Winslow,  Seligman,  Kingman  and  Holbrook,  Arizona,  the 
city  of  Los  Angeles,  California,  the  California-Pacific  Util¬ 
ities  Company,  Public  Service  Commission  of  Utah,  San 
Juan  Basin  Operators  Committee,  and  Nevada  Natural  Gas 
Pipe  Line  Company.  Thereafter  and  at  the  hearings  begun 
in  January  1950,  the  following  named  had  been  allowed  to 
become  parties  Intervenor :  the  municipality  of  Gallup,  New 
Mexico,  the  Public  Utilities  Commission  of  the  State  of 
California,  Southern  California  Gas  Company,  Southern 
Counties  Gas  Company  of  California,  Southwest  Gas  Cor¬ 
poration,  Ltd.  and  the  Interstate  Natural  Gas  Company  of 
Los  Angeles,  California. 

During  the  hearings  which  culminated  with  the  oral  argu¬ 
ment  before  the  Commission  in  June  1949,  the  State 

614  of  Colorado  and  the  Gas  Conservation  Commission 
of  Colorado,  as  Intervenors,  requested  that  there  be 

reserved  for  the  people  of  Colorado  the  right  to  take  nat- 


ural  gas  from  that  portion  of  the  San  Juan  Basin  lying  in 
the  State  of  Colorado  whenever  such  gas  may  be  needed 
in  that  state.  There  was,  however,  no  showing  that  the 
benefits  to  the  people  of  the  State  of  Colorado  would  be 
greater  than  to  the  people  of  the  states  of  California  and 
Arizona,  or  that  injury  would  occur  if  the  gas  was  trans¬ 
ported  as  proposed  by  the  Applicant  companies.  The  State 
of  Colorado  was  not  represented  at  the  hearings  just 
concluded. 

The  Honorable  Dennis  Chavez,  United  States  Senator 
for  the  State  of  New  Mexico,  presented  at  the  hearing  his 
position  that  there  should  be  reserved  to  the  people  of  the 
State  of  New  Mexico  the  right  to  have  first  call  upon  the 
gas  that  is  produced  in  their  State. 

During  the  1949  hearings  the  Atomic  Energy  Commis¬ 
sion  as  an  Intervenor  presented  evidence  in  opposition  to 
the  granting  of  a  certificate  to  transport  gas  from  the 
San  Juan  Basin  unless  it  was  assured  of  a  continuing 
supply  to  meet  its  needs.  That  Commission  then  and  now 
is  purchasing  natural  gas  from  Southern  Union  Gas  Com¬ 
pany  which,  in  turn,  secures  its  supply  for  that  part  of  its 
system  serving  the  Atomic  Energy  Commission’s  installa¬ 
tions  at  Los  Alamos  and  Sandia,  New  Mexico,  from  the 
San  Juan  Basin.  It  appeared  that  the  El  Paso  Company 
entered  into  an  agreement  with  the  Atomic  Energy  Com¬ 
mission  that  in  the  event  this  Commission  considered  it 
appropriate  to  grant  a  certificate  of  public  conveni- 
615  ence  an  necessity  to  El  Paso,  such  certificate  should, 
subject  to  the  approval  of  the  Federal  Power  Com¬ 
mission,  be  granted  on  the  following  conditions  ^‘that  the 
withdrawals  of  gas  from  the  Barker  Dome  which  are  trans¬ 
mitted  over  El  Paso  Natural  Gas  Company’s  pipeline  will 
not  be  in  such  quantity  as  to  jeopardize  the  supply  of  gas 
in  said  Dome  available  to  the  Atomic  Energy  Commission  in 
marketable  quantities,  and  conditioned  for  a  period  of  25 
years  from  date,  and  in  total  amount  not  to  exceed  90 
billion  cubic  feet.” 
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The  California-Pacific  IJtilities  Company,  a  California 
corporation,  engaged  among  other  things  in  the  rendering 
of  manufactured  gas  service  in  the  town  of  Needles,  Cali¬ 
fornia,  also  at  such  1949  hearings  offered  evidence  as  an 
Intervenor  requesting  that  natural  gas  from  the  facilities 
of  the  Pacific  Gas  and  Electric  Company  be  made  avail¬ 
able  to  it.  The  town  of  Needles  is  located  in  eastern  San 
Bernardino  County,  California,  on  the  Colorado  River, 
approximately  8  or  9  miles  distant  from  Pacific’s  trans¬ 
mission  line,  which  will  transport  gas  received  from  El  Paso. 
This  Intervenor  renders  gas  service  to  approximately  760 
residential  and  80  commercial  consumers  in  the  town  of 
Needles,  and  at  least  80%  of  these  customers  use  gas  for 
heating,  cooking,  and  water  heating.  Its  present  require¬ 
ments  are  approximately  60,000,000  cubic  feet  of  gas  per 
year,  which  would  probably  increase  to  200,000,000  cubic 
feet  of  gas  per  year  if  natural  gas  is  made  available  to  it. 

This  Intervenor  is  prepared  to  acquire  the  rights- 
616  of-way  and  build  the  necessary  2  or  3-inch  trans¬ 
mission  line  to  connect  with  Pacific’s  transmission 
system.  The  town  of  Needles  is  remote  from  all  sources 
of  heating  fuel.  The  only  available  fuels  are  from  the  coal 
fields  in  Colorado  and  fuel  oil  from  the  Los  Angeles  Basin, 
which  is  approximately  300  miles  away. 

Southwest  Gas  Corporation,  Ltd.,  a  California  public 
utility  corporation  with  its  principal  place  of  business  af 
Barstow,  California,  serves  the  communities  of  Barstow 
and  Victorville,  California,  territory  adjacent  thereto  and 
the  Victorville  Air  Base  and  the  Marine  Corps  Base,  both 
near  Nevo,  California.  This  company  requests  that  nat¬ 
ural  gas  from  the  facilities  of  Pacific  Gas  and  Electric 
Company  be  made  available  to  it.  Its  requirements  for 
natural  gas  have  been  estimated  to  be  377,930  Mcf  for  the 
first  year  and  939,210  Mcf  for  the  tenth  year.  At  the  pres¬ 
ent  time  this  company  is  distributing  liquid  petroleum  gas 
from  central  points  throughout  its  distribution  lines  and 
also  serves  metered  tank  gas  in  the  territory  adjacent  to 
its  mains  and  service  areas. 
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The  United  States  Air  Force  has  requested  that  natural 
gas  be  made  available  to  it  off  of  the  lines  of  the  Pacific 
Gas  and  Electric  Company  for  its  Muroc  Air  Force  Base 
located  near  the  towns  of  Cramer  and  Muroc,  California. 
The  Air  Force  estimates  that  it  will  require  5  million  cubic 
feet  of  gas  per  day  as  ultimate  requirement  to  be  reached 
in  1955.  This  service  is  sought  not  only  for  the 
617  reasons  that  it  will  effect  savings  to  the  Government 
in  cost  and  maintenance  but  also  for  other  develop¬ 
ments  at  the  Base.  None  of  the  last  five  named  interveners 
offered  additional  evidence  at  the  hearings  which  were 
begun  in  January  1950. 

All  of  the  remaining  Interveners,  save  only  the  Interstate 
Natural  Gas  Company  of  Los  Angeles,  California,  have 
requested  no  specific  relief  other  than  to  support  the  grant¬ 
ing  of  the  application  to  the  Applicant  companies. 

The  Intervener,  Interstate  Natural  Gas  Company  of  Los 
Angeles,  California,  seeks  an  order  from  this  Commission 
requiring  the  Applicant  companies  to  operate  their  entire 
pipeline  systems  as  common  carriers,  to  file  rates  as  such 
common  carriers,  and  to  allocate  from  15%  to  25%  of  the 
capacity  of  their  respective  systems  for  common  carrier 
service.  In  support  of  its  contention  that  this  Commission 
should  now  declare  El  Paso  and  Pacific  to  be  common  car¬ 
riers  and  should  be  required  to  allocate  a  substantial  por¬ 
tion  of  the  capacity  of  their  respective  pipeline  systems,  the 
Intervenor,  Interstate  Company,  offered  in  evidence  cer¬ 
tain  letters  from  companies  and  individuals  that  are  alleged 
to  contain  offers  to  sell  Interstate  various  volumes  of  nat¬ 
ural  gas.  Other  letters  were  also  introduced  in  evidence 
which  are  claimed  to  be  offers  to  purchase  gas  from  Inter¬ 
state.  In  addition  to  such  evidence.  Interstate  also  adduced 
the  testimony  of  one  of  its  vice-presidents,  who  conceded 
in  the  course  of  his  testimony  that  none  of  such  letters  is  a 
binding  contract  either  for  the  purchase  by  Interstate  of 
natural  gas  or  for  the  sale  by  it  of  natural  gas,  and  that  in 
order  for  Interstate  to  have  an  enforceable  obligation  for 
the  firm  purchase  of  natural  gas,  as  well  as  a  firm 
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618  obligation  for  the  sale  of  such  gas,  the  Interstate 
Company  would  have  to  enter  into  new  contracts 

after  further  negotiations.  From  such  evidence,  it  also 
I  appears  that  Interstate  does  not  own  any  natural  gas 
reserves,  nor  does  it  have  any  natural  gas  pipeline  facilities, 
nor  the  necessary  funds  with  which  to  build  pipeline  facil- 
lities  so  as  to  connect  with  the  pipelines  of  either  of  the 
Applicant  companies,  El  Paso  and  Pacific. 

From  the  foregoing,  it  appears  that  the  present  status 
of  the  record  in  all  of  these  proceedings  is  such  that  the 
following  issues  are  now  presented  for  further  considera¬ 
tion  and  determination: 

(A)  Has  substantial  evidence  been  adduced  to  show 
that  El  Paso  now  owns  or  has  contractually  committed  to 
it  a  firm  supply  of  natural  gas  sufficiently  adequate  to  meet 
.the  additional  demands  now  to  be  placed  upon  its  system; 

(B)  Are  the  service  agreements  tendered  by  El  Paso  for 
the  sale  to  its  customers  and  purchase  by  them  of  natural 
gas  such  as  will  meet  the  requirements  of  the  Commission’s 
rules  with  respect  to  tariffs,  and  are  the  rates  and  charges 
to  be  made,  demanded,  and  received  by  El  Paso  for  the 
transportation  and  sale  of  natural  gas  consistent  with  the 
cost  of  rendering  such  service ; 

(C)  Is  it  economically  feasible  for  El  Paso  to  expend 
approximately  $44,500,000  in  the  construction  and  opera¬ 
tion  of  the  facilities  necessary  to  consununate  the  proposed 
project ; 

(D)  If  it  should  otherwise  appear  that  El  Paso  should  be 
authorized  to  construct  and  operate  the  proposed  facilities, 

is  it  necessary  or  desirable  that  a  certificate  therefor 

619  should  contain  a  condition  requiring  El  Paso  to  ad- 
'  just  its  proposed  plan  of  financing; 

(E)  If  it  should  be  determined  that  a  certificate  of  pub¬ 
lic  convenience  and  necessity  should  issue  to  El  Paso  as 
requested,  should  the  same  be  conditioned  as  a  requirement 
that  El  Paso  be  directed  to  charge  to  earned  surplus  any 
amount  above  actual  cost  that  it  vidll  pay  to  Western 
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Natural  Gas  Company,  its  affiliate,  for  the  transfer  of  prop¬ 
erty  pursuant  to  the  agreement  of  January  3,  1950; 

(F)  If  the  issuance  of  certificates  of  public  convenience 
and  necessity  as  here  sought  is  justified  by  the  evidence 
adduced,  should  it  be  upon  a  condition  that  the  Applicants, 
El  Paso  and  Pacific,  should  each  file  conunon  carrier  rate 
schedules  for  the  common  carriage  of  natural  gas  over  and 
through  their  respective  natural  gas  pipeline  systems,  ^ 
accordance  with  the  contention  of  the  Intervenor,  Interstate 
Natural  Gas  Company  of  Los  Angeles. 

In  an  endeavor  to  determine  the  foregoing  issues,  it  is 
necessary  to  review  what  has  been  decided  thus  far  in  those 
several  dockets,  to  the  end  that  we  may  get  a  true  perspec¬ 
tive  of  what  both  Applicant  companies  have  set  out  to  do, 
and  what  has  thus  far  been  accomplished  only  in  part. 
This  observation  is  made  because  the  whole  tenor  of  the 
Commission  Staff  Brief,  it  seems  to  us,  is  an  approach  to 
the  solution  of  the  problems  now  posed  as  though  there  were 
involved  only  the  question  whether  El  Paso  should  now  be 
authorized  to  transport  and  sell  150  million  cubic  feet 
620  of  natural  gas  daily  to  Pacific  Gas  and  Electric,  with 
some  additional  17  million  cubic  feet  dropped  off  en- 
route  to  the  point  of  delivery  to  Pacific  Gas  and  Electric. 

We  think  a  proper  solution  can  only  be  reached  if  we 
review  the  record  now  consisting  of  upwards  of  4,000  pages 
and  about  400  documentary  exhibits,  and  note  the  action 
already  taken  by  the  Commission  with  respect  to  all  of  these 
applications. 

On  May  31,  1946  in  Docket  No.  G-655,  the  Commission 
authorized  El  Paso  to  construct  facilities  for  the  transporta¬ 
tion  of  305  million  cubic  feet  per  day  from  the  Permian 
Basin  in  west  Texas  and  New  Mexico,  as  well  as  from  the 
Panhandle  field  and  the  southern  portion  of  the  Hugoton 
field  in  Texas  to  the  Arizona-California  border  near 
Blythe,  California,  for  sale  and  delivery  there  to  Southern 
California  Gas  Company  (Southern  California)  and  South¬ 
ern  Counties  Gas  Company  of  California  (Southern 
Counties). 
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Thereafter  and  on  September  10,  1948  in  Docket  No. 
G.-1051,  the  Commission  issned  a  certificate  to  El  Paso 
authorizing  it  to  construct  facilities  for  the  transportation 
of  an  additional  180  million  cubic  feet  per  day  of  natural 
gas  from  the  Permian  Basin,  100  million  of  which  to  be 
sold  to  Southern  California  and  Southern  Counties,  and  80 
million  cubic  feet  to  its  other  customers. 

Still  later  on  and  on  March  1, 1949  in  Docket  No.  G-1019, 
El  Paso  was  authorized  to  construct  facilities  for  the  trans¬ 
portation  of  250  million  cubic  feet  per  day  of  natural 
621  gas  from  the  Permian  Basin  in  Lea  County,  New 
Mexico,  and  in  west  Texas  to  the  Arizona-Califomia 
border  near  Topock,  Arizona,  for  sale  and  delivery  at  such 
point  to  Pacific  Gas  and  Electric. 

Subsequently  the  Railroad  Commission  of  Texas  issued 
proration  orders  which  changed  the  amount  of  oil  and  flare 
gas  that  could  be  taken  from  the  fields  in  the  Permian  Basin. 
This  in  turn  necessitated  changes  and  some  eliminations  by 
El  Paso  of  the  facilities  theretofore  authorized,  so  that  the 
company  could  have  a  more  eflSciently  operated  system  and 
accomplish  delivery  of  the  authorized  volumes  of  gas.  Ac¬ 
cordingly,  on  November  25,  1949,  El  Paso  filed  a  supple¬ 
mental  application  in  said  Docket  Nos.  G-655,  G-1019,  and 
G-1051  setting  forth  the  need  for  such  changes  in  the  facili¬ 
ties  theretofore  authorized,  and  later  requested  that  such 
supplemental  application  be  heard  under  the  Commission's 
shortened  procedure  provided  by  Section  1.32(b)  of  its 
rules  of  practice  and  procedure,  excepting  from  such  re¬ 
quest,  however,  that  part  of  the  original  application  in  such 
dockets  as  related  to  the  so-called  Scurry  County  line  and 
the  24-inch  loop  of  the  Dumas  line.  Pursuant  to  such  re¬ 
quest,  the  supplemental  application  was  heard  and  consid¬ 
ered,  and  on  February  21,  1950  the  Commission  issued  a 
certificate  which  (a)  authorized  the  construction  of  such 
new  facilities  as  an  integral  part  of  the  pipeline  system  for 
the  transportation  and  sale  of  natural  gas  in  interstate 
commerce;  and  (b)  modified  the  certificate  theretofore 
issued  so  as  to  rescind  authorization  for  the  construction  of 
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facilities  specifically  designated  in  such  supplemental  appli¬ 
cation  for  elimination.  It  appears  also  that  such 

622  changes  and  eliminations  resulted  in  an  estimated  net 
expenditure  for  construction  of  $12,952,069,  an  in¬ 
crease  of  $3,613,097  over  the  cost  as  originally  estinoiated. 

If  all  the  facilities  embraced  in  El  Paso^s  four  applica¬ 
tions  (Dockets  Nos.  G-655,  G-1019,  G-1051,  and  G-1177) 
which  have  not  yet  been  acted  upon  by  the  Commission  are 
now  authorized  as  a  result  of  the  evidence  adduced  in  this 
record,  then  when  they  shall  have  been  constructed  and 
operation  and  delivery  of  gas  begun  facilities  will  then  have 
been  provided  for  the  transportation,  sale,  and  delivery  of 
1063  million  cubic  feet  per  day,  of  which  volume  750  million 
cubic  feet  per  day  is  expect  to  consist  of  flare  gas  from  the 
Permian  Basin. 

While  it  is  unquestionably  a  real  service  in  the  public 
interest  to  market  such  a  considerable  volume  of  flare  gas, 
it  imposes  on  the  company  a  task  of  some  magnitude  to 
provide  an  ever-ready  and  adequate  reserve  of  dry  gas, 
since  flare  gas  is  available  wholly  as  a  result  of  the  produc¬ 
tion  of  oil,  and  the  height  of  oil  production  is  in  the  summer 
and  not  during  the  winter  when  El  Paso  experiences  its 
system-wide  peak  demands  for  gas. 

Another  and  equally  important  reason  for  a  pipeline 
company  to  maintain  an  ever-ready  supply  of  dry  gas,  when 
relying  upon  a  large  volume  of  flare  gas  for  the  supply  to 
meet  its  own  pipeline  demands,  is  because  the  Railroad 
Commission  of  Texas  and  the  Oil  Conservation  Commis¬ 
sion  of  New  Mexico  may  in  any  given  month  reduce  the 
allowable  production  of  oil,  thereby  reducing  the  avail¬ 
ability  of  residue  gas.  Such  oil  allowables  are  fixed  by  those 
state  agencies  each  month  for  each  well  in  each  field,  and 
generally  it  is  done  by  fixing  the  number  of  barrels  per 
well  per  day  for  a  stated  and  varying  number  of 

623  days  per  month.  A  variation  in  such  oil  allowable 
of  as  low  as  one  day  per  month  is  calculated  to  result 

in  a  loss  of  approximately  20  million  cubic  feet  per  day  of 
available  flare  gas  to  El  Paso.  It  is  not  uncommon  for  a 
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reduction  of  the  number  of  days  of  producing  oil  to  be  as 
many  as  three  or  four,  hence  it  is  obvious  that  the  pipeline 
may  have  to  provide  additional  dry  gas  in  volumes  ranging 
from  20  to  60  or  even  80  million  cubic  feet  per  day.  This 
can  and  often  does  occur,  month  by  month. 

In  currently  meeting  the  present  demands  upon  its  sys¬ 
tem  under  such  conditions,  El  Paso  has  now  a  capacity  of 
approximately  200  million  cubic  feet  per  day  from  the  dry 
gas  wells  in  the  Permian  Basin,  and  under  certain  operat¬ 
ing  conditions  such  capacity  can  be  increased  to  250  million 
cubic  feet  per  day.  Certain  gas  purchase  contracts  with 
the  Phillips  Petroleum  Company  for  a  delivery  of  180  mil¬ 
lion  cubic  feet  of  residue  gas  per  day  from  the  Permian 
Basin  provide  that  any  deficiency  in  supply  shall  be  made 
up  by  dry  gas  from  dedicated  reserves  in  the  Panhandle 
and  Hugoton  fields.  The  volumes  of  residue  gas  which  El 
Paso  expects  to  take  from  the  Permian  Basin  aggregate 
about  750  million  cubic  feet  per  day,  and  the  company’s 
present  maximum  supply  of  about  250  million  cubic  feet 
per  day  of  dry  gas  in  the  Permian  Basin,  even  considering 
its  potential  of  dry  gas  from  the  Panhandle-Hugoton  fields, 
is  insufficient  in  solving  the  problem  created  by  marketing 
such  a  large  volume  of  residue  gas. 

In  seeking  to  develop  additional  sources  of  dry 
624  gas,  El  Paso  has  gone  to  the  San  Juan  Basin.  It  is 
an  area  with  a  presently  limited  volume  of  produc¬ 
tion  which  is  marketed  more  or  less  locally  by  the  Southern 
Union  Gas  Company.  Presently  it  is  El  Paso’s  intention 
to  take  gas  from  only  four  of  the  fields  in  the  San  Juan 
Basin,  namely:  The  Barker  Dome,  Blanco,  Kutz  Canyon, 
and  Angel  Peak. 

The  facilities  covered  by  the  third  amended  application 
in  Docket  No.  G-1177  are  for  the  development  and  taking 
of  gas  from  the  San  Juan  Basin.  Such  facilities  consist 
of  a  24-inch  transmission  pipeline  extending  generally  south 
and  west  from  a  point  on  the  San  Juan  River  in  San  Juan 
County,  New  Mexico,  to  a  point  near  the  Santa  Fe  railroad 


255 


station  at  Franconia,  Arizona,  a  distance  of  about  433  miles, 
together  with  feeder  lines  and  plant  facilities.  This  line 
will  have  a  capacity  to  transport  167  million  cubic  feet  per 
day  and  the  estimated  total  cost  is  $44,500,000,  inclusive  of 
$7,359,107  for  the  following : 

Drilling  four  additional  wells  in  the  Barker 

Done  field  .  $  900,000 

Drilling  23  additional  wells  in  the  Blanco 

field  .  1,380,000 

31.25%  of  the  cost  of  drilling  61  additional 
wells  in  the  Kutz  Canyon  and  Angel  Peak 

fields .  381,250 

(such  percentage  being  based  on  El  Paso’s 
percentage  of  the  gas  rights  in  those 
fields) 

Amount  paid  and  to  be  paid  to  Delhi  Oil 
Corporation  for  cost  of  leases  and  fee 
lands,  including  cost  on  wells  on  leases 
to  date  of  acquisition  of  leases  in  the 


Parker  Dome  field  .  3,000,000 

Cost  of  leases  purchased  from  the  Wood 
Biver  Oil  and  Befining  Company  and  Bock 

Hill  Oil  Company .  1,1^,857 

Leases  to  be  purchased  from  Western  Natu¬ 
ral  Gas  Company  for  acreage  in  the  Kutz 
Canyon,  Angel  Peak  area .  555,000 

Total  .  $7,359,107 


On  behalf  of  El  Paso,  it  is  argued  that  it  is  essen- 
625  tial  for  the  company  to  own  oil  and  gas  leases  in 
substantial  amounts  in  the  San  Juan  Basin  area  to 
enable  it  to  obtain  gas  in  either  small  or  large  quantities, 
depending  upon  the  amounts  required  to  operate  its  system 
at  peak  efficiency  and  thus  avoid  the  flaring  of  gas  from 
the  Permian  field. 

The  San  Juan  pipeline  is  not  to  be  operated  as  a  sepa¬ 
rate  project  but  will  be  connected  to  El  Paso’s  30-inch  line 
coming  from  the  south,  in  the  vicinity  of  Franconia,  some 
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17  miles  east  of  Topock.  Thus  connected  the  line  will  be 
operated  as  an  integral  part  of  El  Paso’s  entire  system, 
and  the  150  million  cubic  feet  per  day  contracted  to  be 
delivered  to  Pacific  Gas  and  Electric  at  Topock  will  be 
fulfilled  partially  from  the  San  Juan  line  and  in  part  from 
the  30-inch  line  just  mentioned  coming  from  the  Permian 
Basin.  During  the  summer,  the  San  Juan  line  will  be 
I  operated  to  as  low  as  10  million  cubic  feet  per  day.  During 
the  winter  it  will  be  operated  to  its  full  capacity  of  167 
million  cubic  feet  per  day.  Thus  during  the  summer  the 
excess  capacity  existing  in  the  lines  leading  from  the 
Permian  Basin  will  be  used  to  make  the  necessary  delivery 
to  Pacific  Gas  and  Electric  at  Topock. 

In  addition  to  the  150  million  cubic  feet  per  day  to  be 
delivered  to  Pacific  Gas  and  Electric  at  Topock,  El  Paso 
has  contracted  to  deliver  to  Southern  Union  Gas  Company 
a  maximum  of  17  million  cubic  feet  of  gas  per  day  for  the 
service  of  small  towns  in  northwestern  New  Mexico  and 
northern  Arizona,  and  adjacent  to  the  San  Juan  pipeline. 
The  total  additional  volume  of  gas  necessary  for  delivery 
to  Pacific  and  to  Southern  Union  will  be  approximately 
53  billion  cubic  feet  per  year,  of  which  34  billion  cubic 
feet  per  year  will  be  taken  from  the  San  Juan  Basin  and 
approximately  20  billion  cubic  feet  per  year  will 
626  come  from  the  Permian  Basin  during  the  summer 
months. 

We  come  then  to  the  first  question,  Has  El  Paso  shown 
by  substantial  evidence  that  it  now  has  a  firm  supply  of 
natural  gas  sufficiently  adequate  to  meet  all  of  the  demands 
now  and  presently  to  be  placed  upon  its  system? 

With  respect  to  El  Paso’s  gas  contract  status:  Since  the 
Commission’s  order  of  July  13,  1949  finding  that  El  Paso 
had  not  then  made  an  adequate  showing  as  to  its  gas  sup¬ 
ply,  the  company  has  agreed  to  purchase  the  gas  rights 
under  15,760  acres  in  the  Barker  Dome  field  from  the 
Delhi  Oil  Corporation  for  $3,000,000  ($250,000  paid  and 
balance  due  July  15, 1950),  and  has  also  agreed  to  purchase 
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from  its  affiliate,  Western  Natural  Gas  Company,  its  one- 
fourth  interest  in  about  13,000  acres  of  land  in  the  proven 
area  of  the  Kutz  Canyon- Angel  Peak-Blanco  area,  includ¬ 
ing  such  interest  in  nine  wells  now  producing  in  that  field. 

In  addition,  El  Paso  has  made  two  contracts  with  Stano- 
lind  Oil  and  Gas  Company,  one  for  the  purchase  of  a 
Tninimnni  daily  average  of  16,500,000  cubic  feet  of  gas  and 
a  maximum  daily  average  of  33  million  cubic  feet  of  gas, 
the  performance  of  which  contract  has  a  dedication  of 
18,794  acres  in  the  proven  area  of  the  Blanco  field;  and 
the  other  for  a  minimum  daily  average  of  5,500,000  cubic 
feet  and  a  mRYimnTn  daily  average  of  11  million  cubic  feet 
in  the  Kutz  Canyon  field,  the  performance  of  which  con¬ 
tract  has  a  dedication  of  4,900  acres  in  the  proven  area  of 
that  field.  Both  Stanolind  contracts  run  to  January  1, 
1972  and  month  to  month  thereafter. 

El  Paso  has  also  made  a  segregation  agreement  with  the 
Delhi  Oil  Corporation  and  others  partitioning  to  El 
627  Paso  its  interest  in  the  Blanco  joint  acreage.  It 
appears  therefore  that  El  Paso  now  owns : 

(a)  All  of  the  gas  producing  acreage  in  the  Barker 
Dome  field  save  2,040  acres  now  owned  by  Southern 
Union  Gas  Company  and  some  marginal  acreage; 

(b)  A  substantial  acreage  in  the  Blanco  field  pur¬ 
chased  from  the  Wood  Eiver  interests ;  and 

(c)  Fractional  interests  in  about  13,000  acres  in  the 
Kutz  Canyon,  Angel  Peak  and  Blanco  fields;  and 

(d)  The  Stanolind  gas  purchase  contracts  just  de¬ 
scribed  for  a  minimum  daily  average  of  22  million 
cubic  feet  and  a  maximum  daily  average  of  44 
million  cubic  feet. 

There  has  been  adduced  in  this  record  the  testimony  of 
three  geologists,  well  qualified  by  training  and  experience 
to  vouchsafe  an  opinion,  two  for  the  company  and  one  for 
the  Commission  Staff.  In  addition,  the  Staff  produced  a 


gas  engineer  who  gave  his  computed  estimation  of  the  de- 
liverability  of  gas  from  the  Barker  Dome  and  Blanco  fields, 
and  there  was  also  adduced  considerable  testimony  offered 
on  behalf  of  the  Oil  Conservation  Commission  of  New 
Mexico  at  the  hearings  which  were  concluded  in  June  1949. 

We  shall  not  attempt  to  weigh  precisely  the  variations 
in  the  end  result  of  the  testimony  of  such  expert  geologists 
as  Mr.  J.  F.  Dougherty,  now  of  DeGoyler  and  McNaughton, 
and  formerly  a  geologist  for  this  Commission,  and  Mr.  Ellis 
W.  Evans  currently  on  this  Commission’s  Staff,  which 
seldom  results  in  satisfaction  to  anyone. 

628  The  essential  differences  between  the  opinions  of 
Messrs.  Dougherty  and  Evans  as  to  the  volumes  of 
gas  presently  believed  to  be  existent  in  two  of  the  four  fields 
from  which  El  Paso  proposes  to  take  gas  principally  result 
from  differences  in  their  conclusions  as  to  the  pay  thickness 
and  aerial  extent  of  such  fields. 

Since  El  Paso  proposes  to  operate  the  San  Juan  line  for 
meeting  peak  day  demands  only,  the  company’s  gas  require¬ 
ments  from  the  San  Juan  Basin  fields  will  approximate  34 
billion  cubic  feet  a  year.  In  addition  to  that,  however, 
there  must  be  an  allowance  for  the  gas  needs  of  the  Atomic 
Energy  Commission,  which  aggregate  3.6  billion  cubic  feet 
per  year.  For  a  period  of  15  years,  it  follows,  that  the 
gas  needed  will  amount  to  549  billion  cubic  feet. 

Mr.  Evans’  estimate  of  gas  reserves  dedicated  to  the 
El  Paso  Company  in  the  Barker  Dome  is  222.9  billion  cubic 
feet,  and  for  the  Blanco  field  he  estimated  257.1  billion 
cubic  feet.  He  did  not,  however,  estimate  the  reserves  for 
the  Kutz  Canyon-Angel  Peak  fields,  whereas  Mr.  Dough¬ 
erty’s  estimate  for  those  fields  is  96.6  billion  cubic  feet. 
These  three  sets  of  estimates  total  576.6  billion  cubic  feet 
of  gas  reserves  with  which  to  meet  the  requirements  of  El 
Paso  and  the  Atomic  Energy  Commission  for  15  years, 
which  together  amount  as  already  noted  to  549  billion 
cubic  feet. 
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With  respect  to  deliverability  of  gas  from  the  San 
Juan  fields,  Mr.  Harry  Stevens  of  the  Commission 
Staff  found  sufficient  deliverability  from  the  Blanco  area 
for  a  period  of  15  years,  but  his  calculations  on  the  Barker 
Creek  Dome  showed  a  deliverability  of  only  10  years  without 
allowance  for  possible  future  demands  of  the  Atomic  En¬ 
ergy  Commission  in  addition  to  the  take  by  the  El  Paso 
Company.  On  the  other  hand,  the  DeGolyer  firm  found  a 
sufficient  deliverability  from  all  of  those  fields  for  a  period 
in  excess  of  15  years. 

Bearing  in  mind  that  this  San  Juan  Basin  area  has  not 
been  developed  very  much,  largely  it  would  seem  because 
of  the  lack  of  sufficient  market,  it  seems  quite  reasonable 
to  assume  that  further  development  in  the  area  will  occur 
in  the  near  future,  just  as  we  note  further  development 
has  taken  place  since  we  last  heard  this  case  in  June  1949. 
And,  upon  the  granting  of  El  Paso’s  application,  El  Paso 
will  be  in  a  position  to  develop  and  contract  for  additional 
volumes  of  gas. 

It  is  concluded  that  there  is  an  adequate  supply  for  15 
years  of  pipeline  natural  gas  in  the  San  Juan  Basin  area 
dedicated  and  contracted  to  El  Paso  when  the  San  Juan 
line  is  operated  as  here  proposed  by  the  company,  namely, 
for  the  delivery  of  not  in  excess  of  34  billion  cubic  feet 
annually  to  markets. 

El  Paso’s  Proposed  Tariff:  El  Paso  proposes  a  single 
rate  schedule  for  all  gas  delivered  to  Pacific  Gas  and 
Electric,  under  which  it  will  make  a  demand  charge  of  $1 
and  a  commodity  charge  of  13.75  cents,  which  is  the 
630  same  rate  now  on  file  and  effective  for  the  initial 
delivery  of  250  million  cubic  feet  per  day  to  Pacific. 
This  rate  will  reflect  an  average  revenue  to  El  Paso  of  17.5 
cents  per  Mcf. 

El  Paso  has  also  submitted  proposed  tariff  changes  cover¬ 
ing  service  to  Southern  Union  Gas  Company  in  northern 
New  Mexico  and  Arizona  from  the  proposed  San  Juan  line. 
For  such  services,  El  Paso  proposes  to  charge  its  presently 
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filed  tariff  rates  now  available  in  those  States,  except  for 
Holbrook,  Arizona.  In  New  Mexico  the  current  rate  is  21 
cents  per  Mcf  and  in  Arizona  it  is  22  cents  per  Mcf.  The 
rate  proposed  for  Holbrook  is  24  cents  per  Mcf,  and  El  Paso 
seeks  to  justify  the  2  cents  differential  on  the  basis  of  the 
cost  of  the  lateral  to  serve  that  coromunity,  while  it  con¬ 
cedes  that  all  of  the  new  rates  for  service  to  Southern 
Union  are  not  designed  on  that  basis.  Such  a  special  rate 
clearly  appears  to  be  an  undue  discrimination  against  the 
town  of  Holbrook.  No  valid  reason  appears  in  this  record 
why  Holbrook  should  not  enjoy  the  same  rate  that  other 
towns  in  Arizona  pay  for  like  service. 

Official  notice  is  taken  of  the  pendency  of  a  proceeding 
before  the  Commission  with  respect  to  the  reasonableness 
of  aU  of  El  Paso’s  existing  rates  and  charges.  It  would 
appear  that  whether  the  rate  now  proposed  to  be  charged 
both  Pacific  Gas  and  Electric  and  Southern  Union  is  or  is 
not  consistent  with  the  actual  cost  of  service  can  very 
properly  be  left  to  a  determination  of  that  rate  proceeding. 

Economic  Feasibility:  El  Paso’s  original  proposal  to  sell 
gas  to  Pacific  Gas  and  Electric  was  for  a  total  volume  of 
400  million  cubic  feet  per  day ;  and,  through  its  subsidiary, 
San  Juan  Pipe  Line  Company,  an  application  for  a 
631  certificate  was  filed  as  long  ago  as  June  30,  1948 
Docket  No.  G-1067),  seeking  authorization  for  sub¬ 
stantially  the  same  facilities  as  are  now  being  considered 
in  El  Paso’s  own  application  docketed  as  No.  G-1177.  Under 
the  San  Juan  application,  it  was  proposed  to  deliver  150 
million  cubic  feet  per  day  from  the  San  Juan  Basin  in 
partial  fulfilment  of  the  obligation  to  deliver  400  million 
cubic  feet  per  day.  Under  El  Paso’s  own  application, 
docketed  as  No.  G-1019,  it  was  proposed  to  deliver  the 
remaining  250  million  feet  from  the  Permian  Basin  gas 
fields.  Contemporaneously,  Pacific  Gas  and  Electric  filed  its 
application,  docketed  as  No.  G-1092,  for  authorization  to 
construct  its  Topock-Milpitas  pipeline  facilities  with  a  ca¬ 
pacity  sufficient  to  receive  the  400  million  cubic  feet  per 


day  from  El  Paso.  All  three  of  such  applications  were 
consolidated  for  hearing  purposes;  and,  as  we  have  seen 
(Commission  Order  of  February  15,  1949),  the  evidence 
adduced  with  respect  to  the  San  Juan  facilities  in  Docket 
No.  G-1067  was  held  to  be  inadequate  in  numerous  respects, 
and  further  action  in  that  proceeding  was  temporarily  sus¬ 
pended,  and  authority  was  granted  to  both  El  Paso  and 
Pacific  Gas  and  Electric  with  respect  to  the  sale  and  de¬ 
livery  of  250  million  cubic  feet  of  gas  from  the  Permian 
Basin  fields  (Commission  Order  of  March  1, 1949,  Dockets 
Nos.  G-1019  and  G-1092). 

In  the  light  of  the  history  of  El  Paso’s  efforts  to  perform 
a  contract  for  the  delivery  of  400  million  cubic  feet  daily  to 
Pacific  (and  we  have  already  determined  that  the  proposed 
service,  construction  and  operation  of  the  facilities  both 
for  El  Paso  and  Pacific  Gas  and  Electric,  if  modified  by 
appropriate  certificate  conditions,  are  required  by 
632  the  public  convenience  and  necessity — Order  of  July 
13,  1949),  it  would  seem  unrealistic  to  regard  the 
present  docket  proceedings  (No.  G-1177)  as  no  more  than 
an  isolated  pipeline  for  the  delivery  of  150  million  cubic 
feet  per  day.  Indeed,  such  line  is  to  be  the  source  of  an 
additional  supply  of  dry  gas  during  winter-month  peak 
days  and,  as  such,  is  indispensable  to  an  efficient  operation 
of  the  Permian  Basin  pipeline’  system  in  marketing  750 
million  cubic  feet  per  day  of  flare  gas  to  areas  that  have 
conclusively  shown  the  need  for  additional  natural  gas. 

It  would  seem  that  of  necessity  the  San  Juan  line,  extend¬ 
ing  only  to  Franconia,  where  it  connects  with  El  Paso’s 
existing  30-inch  pipeline  carrying  Permian  basin  gas,  and 
17  miles  short  of  tiie  point  of  delivery  to  Pacific  Gas  and 
Electric,  must  be  regarded  as  an  integral  part  of  El  Paso’s 
entire  system;  and  it  will,  as  we  have  noted,  be  actually 
operated  as  such.  So  regarded,  the  Staff  has  computed 
that  the  maximum  revenues  would  be  in  excess  of  allocated 
system  cost,  inclusive  of  a  6%  return,  and  therefore  eco¬ 
nomically  feasible. 
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Capital  Structure:  El  Paso  proposes  to  finance  the  San 
Juan  project  as  follows: 


1st  Mortgage  Bonds,  3%%,  due  1965 .  $28,000,000 

Sinking  Fund  Debentures,  3%,  due  1958....  8,000,000 

$4.25  Second  Convertible  Preferred  Stock, 

63,232  Shares .  6,386,000 

Temporary  Bank  Loan,  2% .  1,614,000 

Cash  from  Corporate  Funds .  500,000 


Total  . .  $44,500,000 


The  bonds  are  proposed  to  be  sold,  $15,000,000  in  1950 
and  $13,000,000  in  1951,  to  a  group  of  insurance  companies. 
El  Paso  proposes  to  issue  one-half  of  the  debentures  in 
1950  and  the  balance  in  1951,  primarily  to  insurance  com¬ 
panies.  In  April  of  this  year,  El  Paso  sold  63,232 
633  shares  of  second  convertible  preferred  stock  to  net 
the  $6,386,000  shown  above. 

El  Paso  does  not  propose  to  issue  any  common  stock  in 
connection  with  the  proposed  financing  of  the  project  in 
question.  In  1948  the  company  issued  $20,000,000  of  3^% 
convertible  debentures,  due  in  1963,  which  debentures  are 
convertible  into  common  stock  at  $25  a  share.  Since  their 
issuance,  $5,100,000  of  the  debentures  have  been  exchanged 
for  4.25%  second  preferred  stock  so  that  at  December  31, 
1929  the  outstanding  convertible  debentures  amounted  to 
$14,900,000.  It  was  testified  that  it  was  contemplated  the 
debentures  would  be  converted  into  common  stock  by  the 
end  of  1951.  However,  there  is  no  assurance  that  this 
result  will  be  achieved.  In  this  connection  the  major 
holders  of  the  debentures  are  insurance  companies  which, 
according  to  testimony  in  this  proceeding,  could  not  legally 
purchase  common  stock  of  El  Paso. 

El  Paso’s  capital  structure  at  the  end  of  1949  was  as 
follows : 
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Amount 

Per  Cent 

Long  Term  Debt . 

.  $148,193,000 

79.0% 

Preferred  Stock . 

.  16,500,000 

8.8 

Common  Equity . 

.  22,970,000 

12.2 

Total . 

_  $187,663,000 

100.0% 

At  the  end  of  1950,  under  the  proposed  financing,  the 
capital  ratios  will  be  as  follows : 


Long  Term  Debt .  79.23% 

Preferred  Stock . . .  10.10 

Common  Equity  . . .  10.67 


It  is  evidenf  that  the  debt  is  too  high  and  the  common 
equity  is  too  low.  We  have  prevously  held^  that 
634  the  long  term  debt  of  pipeline  companies,  such  as 
El  Paso,  should  not  exceed  75%  and  that  the  common 
equity  should  aggregate  at  least  15%  of  total  capital  In 
our  opinion  these  minimum  standards  should  be  observed 
by  El  Paso.  Accordingly,  the  certificate  will  be  conditioned 
to  require  El  Paso  to  submit  for  our  approval  a  plan  of 
financing  which  will  meet  these  requirements. 

El  Paso  has  entered  into  an  agreement  to  purchase  cer¬ 
tain  gas  leasehold  interests  from  its  aflSliate,  Western 
Natural  Gas  Company,  for  a  consideration  of  not  more  than 
$555,000.  It  appears  that  the  price  may  exceed  the  cost  to 
the  affiliated  seller.  We  have  long  and  consistently  held 
that  the  book  value  of  assets  shall  not  be  increased  as  the 
result  of  affiliated  company  transactions.^  Accordingly, 
our  certificate  will  be  conditioned  to  require  El  Paso  to 
charge  to  its  earned  surplus  account  any  amount  in  excess 

1  Tranaeontinental  Gas  Pips  Line  Corporation,  Docket  No.  GH277 

Findings  and  order  issning  a  certificate  of  public  convenience  and 
necessi^  April  28,  1950 

Soanolce  Pipe  Line  Company,  Docket  No.  GK1265 

Findings  and  order  issuing  a  certificate  of  public  convenience  and 
necessity  February  9,  1950 

2  7n  the  matter  of  Alabama  Power  Company,  Licensee,  1  FJ*.C.  25  (1932) 

In  the  matter  of  Canadian  Biver  Gas  Company,  et  al.,  3  FJ*.C.  32  (19^). 
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of  the  cost  to  the  affiliated  seller  which  El  Paso  pays  for 
the  leaseholds  in  question. 

Common  Carrier  Gas  Schedules:  The  evidence  adduced 
in  this  record  by  the  Intervenor,  Interstate  Natural  Gas 
Company,  has  caused  much  discussion  during  the  hearing, 
in  the  briefs  and  on  oral  argument,  because  of  the  far- 
reaching  effects  of  the  prayer  of  this  petition  for  leave  to 
intervene,  which  reads  as  follows : 

635  “  WHEREFOBE,  Intervenor  prays  as  follows: 

1.  (a)  That  any  certificate  of  convenience  and  neces¬ 

sity  issued  to  applicants  shall  contain  a  condition 
that  applicants  shall  file  with  the  Federal  Power 
Commission  schedules  showing  all  their  rates 
and  charges  for  transportation  as  a  common 
carrier  of  natural  gas  through  their  pipelines. 

(b)  That  such  tariffs  or  rates  shall  be  just,  reason¬ 
able  and  non-discriminatory. 

(c)  That  applicants  must  operate  their  pipelines  and 
the  entire  integrated  system  of  pipelines  as  a 
common  carrier  pursuant  to  law  and  pursuant 
to  the  contract  or  contracts  made  and  entered 
into  as  alleged  in  Paragraph  VI  above. 

(d)  That  from  25%  to  50%  of  the  capacity  of  said 
pipeline  system  be  allocated  by  applicants  for 
transportation  of  natural  gas  for  shippers  of 
natural  gas  other  than  applicants. 

2.  That  it  be  determined  that  tMs  petition  of  interven¬ 
tion  is  an  application  to  the  Federal  Power  Commis¬ 
sion  to  require  the  applicants  as  common  carriers 
to  file  a  schedule  of  rates  and  charges  for  transpor¬ 
tation  and  shipment  of  natural  gas  through  said  pipe¬ 
line  system  and  that  it  be  ordered  that  applicants 
must  file  such  a  rate  schedule. 

3.  That  it  be  determined  that  intervenor  is  a  shipper  of 
natural  gas  and  as  such  is  entitled  to  ship  its  gas 
through  said  pipeline  system  owned  and  operated 
by  applicants;  that  applicants  must  accept  gas  for 
sMpment  through  said  integrated  pipeline  system  at 
just,  reasonable  and  non-discriminatory  rates.” 
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With  respect  to  its  own  status,  Interstate  alleges  in  its 
petition  that  it  is  duly  incorporated  and  existing  under  the 
laws  of  the  State  of  Nevada  and  is  qualified  to  transact  j 
business  in  the  States  of  California,  Arizona,  New  Mexico,  | 
Texas  and  Montana  It  also  alleges  that  it  ‘‘owns  or  con-  j 
trols  leases,  operating  agreements,  options  and  gas  pur-  | 
chase  contracts  covering  lands  located  in  west  Texas  and 

in  New  Mexico.*’  It  further  avers  that  such  leases  j 
636  and  “production”  are  located  in  areas  tributary  to 

Applicants*  existing  and  proposed  pipelines;  and  j 
that  upon  completion  of  its  projected  drilling  and  acquisi¬ 
tion  program,  which  it  will  immediately  complete  when  the  ! 
pipeline  companies  perform  their  duty  as  common  carriers 
and  accept  gas  for  shipment  through  their  integrated  and 
interconnected  pipeline  system  from  the  Intervenor,  it  ex¬ 
pects  to  have  available  for  interstate  transportation  through 
Applicants*  common  carrier  pipeline,  a  volume  of  natural 
gas  in  excess  of  300  million  cubic  feet  per  day.  It  further 
avers;  “A  substantial  portion  of  said  gas  will  be  natural 
gas  produced  from  government  lands  in  the  vicinity  of  the  i 
integrated  pipeline  and  its  gathering  branches.  Petitioner  ! 
has  customers  (commercial,  industrial  and  municipal  users) 
ready  and  anxious  to  purchase  from  petitioner  in  excess  of 
400  million  cubic  feet  per  day.**  j 

In  support  of  the  allegations  of  is  petition.  Interstate 
produced  two  witnesses,  Messrs.  John  Wight  and  Chuck 
Aston,  both  vice  presidents  of  the  corporation.  To  enable 
one  to  grasp  realistically  how  profound  an  effect  any 
affirmative  action  now  taken  in  a  certificate  proceeding 
would  have,  not  only  upon  the  systems  of  El  Paso  and 
Pacific  Gas  and  Electric,  but  upon  other  similarly  situated 
natural  gas  systems  subject  to  this  Commission  *s  jurisdic¬ 
tion,  it  is  indispensably  necessary  to  read  at  length  the  tes¬ 
timony  of  Mr.  Wight.  It  discloses  the  real  objectives  of 
his  company  far  more  clearly  and  definitely  than  the  allega¬ 
tions  of  a  rather  artificially  drawn  petition  does. 
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Some  of  the  significant  statements  from  Mr. 

637  Wight’s  testimony  are:  that  Interstate  has  not  ap- 
!  plied  to  the  California  Corporation  Commission  or 

the  California  Public  Utilities  for  authorization  to  do  busi¬ 
ness  in  California ;  that  it  has  not  done  so  on  the  advice  of 
I  Counsel  that  a  shipper  of  natural  gas  in  interstate  com¬ 
merce  is  not  required  to  apply  for  such  authorization ;  that 
1  Interstate  does  not  have  any  facilities  to  put  gas  into  the 
,  El  Paso  lines  nor  does  it  have  any  money  at  this  time  for 
that  purpose;  that  he  had  conversations  with  an  officer  of 
the  Pecos  Petroleum  Company  with  respect  to  the  purchase 
of  gas  from  them,  who  said  100  million  cubic  feet  a  day 
could  be  furnished  and  that  he  was  taken  out  into  a  field 
and  saw  seven  or  eight  wells  which  he  was  told  belonged  to 
the  Pecos  Company  and  he  didn’t  know  whether  they  were 
producing  but  thought  they  were,  although  he  thought  they 
were  not  piped  into  a  line ;  that  Interstate  has  not 
applied  for  any  franchises  in  any  city  or  county  in 
California,  where  he  said  it  has  prospective  con¬ 
sumers,  because  they  are  not  going  into  the  local 
distribution  business,  but  would  be  merely  a  shipper  of  gas, 

I  just  as  there  are  shippers  or  oranges,  cattle,  hogs,  or  any¬ 
thing  else  that  delivery  of  gas  would  be  primarily  to  indus¬ 
trial  customers  and  municipalities,  the  gas  would  be  shipped 
in  interstate  commerce  and  delivered  from  the  originating 
point  to  the  ultimate  destination  through  an  interstate  com¬ 
mon  carrier  transportation  company,  that  Interstate  does 
inot  contemplate  building  any  pipelines  whatever  to  make 
delivery,  that  his  company  would  use  the  transmission  sys¬ 
tem  and  the  distribution  facilities  of  any  existing  common 
carrier  utility  to  make  delivery  right  to  tibe  plants 

638  of  his  consumers ;  the  transmission  company  is  either 

!  100%  common  carrier  or  it  is  not.  Interstate  would 

'expect  to  pay  a  rate  on  which  the  distribution  people  could 
I  make  6^%.  Deliveries  would  be  made  to  include  any  in¬ 
dustrial  or  commercial  customer  anywhere  on  an  intercom- 
necting  pipeline  system  that  is  a  part  of  a  common  carrier 
system  regardless  of  where  it  is ;  none  of  the  letters  which 
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have  been  introduced  on  behalf  of  Interstate  is  regarded  by 
Mr.  Wight  as  a  binding  contract;  rates  and  other  details 
like  that  must  await  further  negotiation  after  Interstate 
knows  how  much  it  is  going  to  cost  to  transport  over  com¬ 
mon  carrier  lines;  in  TnakiTig  sales  to  municipal  light,  water, 
and  power  departments  there  probably  would  be  a  sale  for 
resale  to  the  ultimate  domestic  consumer.  That  is  to  say,  if 
any  municipality  wanted  to  buy  gas  and  Interstate  was  able 
to  seU  it,  it  would  be  sold  to  it  at  the  gates  of  the  city;  it 
might  be  also  that  Interstate  would  sell  to  a  privately 
owned  distribution  system  by  selling  and  delivering  at  the 
city  gates. 

Interstate’s  charter  is  not  in  evidence.  Nor  is  there  any 
document  showing  that  the  company  has  been  authorized  to 
do  business  in  any  state.  There  is  no  evidence  that  Inter¬ 
state  owns  or  has  existing  contracts,  either  for  the  purchase 
of  gas  lands  or  leases,  or  contracts  for  the  purchase  of  gas 
from  producers  owning  existing  producing  gas  wells.  The 
letters  offered  in  evidence  are  not  options,  for  they  lack  all 
the  elements  of  certainty  required  of  such  documents.  The 
term  “letters  of  intent”  used  by  Counsel  in  the  course  of 
argument  are  without  meaning  in  connection  with 
639  the  business  Interstate  seeks  to  transact. 

A  reading  of  Section  28  of  the  Leasing  Act  of 
1920,  shows  that  the  condition  upon  which  the  right-of-way 
permit  is  granted  requires  that 

“  •  •  •  upon  the  express  condition  that  such  pipe  lines 
shall  be  constructed,  operated,  and  maintained  as  com¬ 
mon  carriers  and  shall  accept,  convey,  transport,  or 
purchase  without  descrimination,  oil  or  natural  gas 
produced  from  Government  lands  in  the  vicinity  of  the 
pipeline  in  such  proportionate  amounts  as  the  Secre¬ 
tary  of  the  Interior  may^  after  a  full  hearing  with  due 
notice  thereof  to  the  interested  parties  and  a  proper 
finding  of  facts,  determine  to  he  reasonable;  •  •  •  .»» 
(Italics  added) 

In  drafting  the  petition  for  leave  to  intervene  here  Coun¬ 
sel  for  Interstate  was  careful  to  aver  that  Interstate  had 


gas  prodnced  from  government  lands,  thus  tying  it  in  with 
the  language  of  the  statute.  But  there  is  not  a  word  in  the 
testimony  of  either  of  Interstate’s  witnesses,  nor  is  there 
any  document  to  show  that  any  gas  that  the  Interstate 
people  have  considered  buying  is  being  produced  or  will  be 
produced  from  government  lands. 

The  record  shows  that  El  Paso  and  Pacific  applied  for 
and  have  accepted  right-of-way  permits  issued  by  the  Sec¬ 
retary  of  the  Interior  under  the  provisions  of  the  Leasing 
Act.  The  following  language  of  the  8th  Circuit  Court  of 
Appeals  in  Montana-Dakota  Utilities  Company  v.  Federal 
Power  Commission,  169  F(2)  392,  is  applicable  to  El  Paso 
and  Pacific:  ‘‘It  is  too  clear  for  argument  that  the  peti¬ 
tioner,  having  applied  for  and  accepted  a  permit  to  do  so 
and  having  constructed  its  pipeline  over  the  public  lands, 
became  and  is  a  statutory  common  carrier  of  natural  gas 
and  that  its  rates  and  schedules  are  subject  to  the 
640  jurisdiction  of  the  Federal  Power  Commission  under 
the  Natural  Gas  Act.”  Further,  specific  obligations 
under  the  Leasing  Act  to  transport  or  purchase  natural  gas 
may  be  imposed  upon  either  El  Paso  or  Pacific  in  a  proceed¬ 
ing  before  the  Secretary  of  the  Interior.  The  Applicants, 
in  common  with  all  other  natural  gas  companies,  must  “file 
with  the  Commission  •  *  *  ,  schedules  showing  all  rates  and 
charges  for  any  transportation  or  sale  subject  to  the  juris¬ 
diction  of  the  Commission,  and  the  classifications,  practices 
and  regulations  affecting  such  rates  and  charges  •••.”» 

Under  date  of  June  16, 1950,  the  Secretary  of  the  Interior 
wrote  to  this  Commission  stating  that  a  number  of  applica¬ 
tions  by  El  Paso  for  rights-of-way  over  public  lands  for 
pipeline  purposes  are  pending  before  the  Secretary  and 
that  he  proposes,  in  connection  with  any  such  permits  issued 
hereafter,  to  require  the  Applicant  to  file  the  following 
stipulation : 

“The  Applicant  agrees  to  operate  the  pipeline  as  a 
common  carrier  and,  within  30  days  after  the  request 


s  Section  4(e)  of  the  Natural  Gas  Act. 
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of  the  Secretary  of  the  interior,  to  file  a  rate  .schednle 
and  tariff  for  the  transportation  of  oil  or  gas  as  a 
common  carrier  with  any  regulatory  agency  the  Secre¬ 
tary  may  prescribe.” 

The  Secretary  then  stated: 

^  *  “We  intend,  upon  the  request  of  the  Commission  or  of 
an  interested  party  to  require  the  filing  of  the  rate 
schedule  and  tariff  with  the  Federal  Power  Com¬ 
mission.” 

Clearly,  after  any  company  has  been  ordered  by 
641  the  Secretary  of  the  Interior  to  file  rates,  and  has 
done  so,  then  this  Commission  must  consider  the 
reasonableness  of  such  rates.  Before  any  transportation 
or  sale  for  resale  of  natural  gas  in  interstate  commerce, 
even  though  the  gas  be  transported  by  a  common  carrier, 
there  must  be  compliance  with  the  provisions  of  Section 
7(c)  of  the  Natural  Gas  Act 

The  case  of  Mondakota  Development  Company,  cited  by 
Counsel  for  Interstate,  is  not  decisive  here,  because  there 
it  appears  that  the  Montana-Dakota  Utilities  Company, 
the  i)ipeline  transporter,  had  long  prior  to  the  passage  of 
the  Natural  Gas  Act  had  hearings  before  the  Secretary  of 
the  Interior  and  had  been  ordered  to  file  rate  schedules,  and 
did  so.  Thereafter,  in  accordance  with  the  Natural  Gas 
Act,  Montana-Dakota  Utilities  Company  filed  such  rate 
schedules  with  this  Commission,  and  the  proceeding  which 
this  Commission  heard  and  determined  related  exclusively 
to  the  reasonableness  of  the  rate  schedules  then  on  file  with 
this  Commission. 

When  one  considers  the  power  of  the  Commission  with 
respect  to  the  attachment  of  conditions  to  a  certificate  as 
provided  in  Section  7 (e),  sight  must  not  be  lost  of  the  fact 
that  such  conditions  must  be  reasonable  “as  the  public 
convenience  and  necessity  may  require.”  Waiving  for  the 
moment  all  consideration  of  the  Commission's  power  to 
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enforce  such  obligations  as  the  two  Applicant  companies 
may  have  as  common  carriers,  nnder  Section  28  of  the 
Leasing  Act,  and  bearing  in  mind  that  the  El  Paso  system, 
which  is  the  only  one  that  can  initially  receive  any 
642  gas  for  common  carriage,  is  operating  at  a  load  fac¬ 
tor  of  better  than  90%,  it  assuredly  cannot  be  said  on 
this  record  that  public  convenience  and  necessity  will  be 
subserved  by  allocating  at  this  time  any  portion  of  its  sys¬ 
tem  pipelines  for  common  carrier  transportation  of  300 
million  cubic  feet  of  gas  per  day  and  thereby  necessarily 
frustrate  El  Paso’s  existing  contracts,  to  the  advantage  of 
Interstate  which  has  not  shown  on  this  record  that  the  pub¬ 
lic  interest  requires  the  service  it  proposes. 

Scurry  County  Line:  Thus  far  nothing  has  been  said 
about  the  company’s  construction  of  the  Scurry  County 
Line,  without  due,  required  authority  from  the  Commission. 
That  such  unauthorized  work  has  been  done  is  the  fact. 
However,  when  the  magnitude  of  the  company’s  expansion 
work  is  borne  in  mind,  as  well  as  the  great  activity  in  this 
new  area  in  Scurry  County,  it  can  be  assumed  that  there 
may  have  been  no  deliberate  intent  to  flout  the  Natural  Gas 
Act  and  in  any  event,  El  Paso  counsel  has  assured  us  that 
there  will  be  no  reoccurrence  of  such  an  instance. 

An  appropriate  order  will  issue  simultaneously  here¬ 
with,  giving  effect  to  our  findings  and  determinations 
herein. 

Mon  C.  Wauloben,  Chairman 
Thomas  C.  Buchanan,  Commissioner 
Habeington  M.  Wimbeelt,  Commissioner 

Dated  at  Washington,  D.  C.,  this  14th  day  of  July,  1950. 

Leon  M.  Faquay,  Secretary 

Date  of  Issuance :  July  14, 1950. 


643 


271 


644  In  the  Matters  of 

San  Juan  Pipe  Line  Company 
El  Paso  Natubal  Gas  Company 
Pacific  Gas  and  Electric  Company 

Docket  No.  G-1067 

Docket  Nos.  G-655,  G-1051,  G-1019,  and  G-1177 
Docket  No.  G-1195 

Draper,  Commissioner,  dissenting: 

The  record  in  this  case  in  my  opinion  fully  justifies  the 
issuance  of  a  certificate  of  convenience  and  necessity  to  El 
Paso  Natural  Gas  Company  authorizing  it  to  proceed  with 
the  proposed  construction  and  operation  of  the  facilities 
covered  by  the  application  and  in  the  manner  proposed 
therein. 

The  majority  are,  in  effect,  withholding  such  authoriza¬ 
tion  until  and  unless  **E1  Paso”  submits  a  satisfactory  plan 
for  the  financing  under  which  its  entire  debt  securities  will 
be  limited  to  75%  of  its  over-all  capitalization  and  providing 
for  an  increase  in  its  common  equity  to  15%  of  its  total 
capitalization. 

In  other  words,  ‘*E1  Paso”  must  now  reshape  its  entire 
capital  structure  of  twenty-two  years  standing  before  it 
can  proceed  with  the  construction  here  proposed.  In  my 
opinion  this  Commission  does  not  have  the  authority  to 
impose  such  a  condition  under  the  Natural  Gas  Act. 

Claude  L.  Draper,  Commissioner 

July  14, 1950. 

Date  of  Issuance:  July  14,  1951.  , 
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United  States  of  America 
Federal  Power  Commission 

Before  Commissioners:  Mon  C.  Wallgren,  Chairman; 
Thomas  C.  Buchanan,  Claude  L.  Draper  and  Harrington 
Wimberly. 

July  14, 1950 


In  the  Matters  of 

San  Juan  Pipe  Line  Company 
El  Paso  Natural  Gas  Company 
Pacific  Gas  and  Electric  Company 

Docket  No.  G-1067 

Docket  Nos.  G-655,  G-1051,  G-1019,  and  G-1177 
Docket  No.  G-1195 

Order  Issuing  Certificate  of  Public  Convenience  and 

Necessity 

The  Commission,  having  considered  the  above-captioned 
applications  and  the  record  of  the  hearings  thereon  with 
respect  to  the  matters  involved  and  the  issues  presented, 
and  having  filed  its  Opinion  No.  197,  which  is  incorporated 
by  reference  and  made  a  part  hereof,  further  finds: 

(1)  The  El  Paso  Natural  Gas  Company  (El  Paso)  is 
a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Delaware,  having  its  principal  office  at 
El  Paso,  Texas,  and  is  engaged  in  the  transportation 
of  natural  gas  in  interstate  commerce  and  the  sale  in 
interstate  commerce  of  natural  gas  for  resale  for  ulti¬ 
mate  public  consumption,  and,  therefore,  is  a  “natural- 
gas  company^’  within  the  meaning  of  the  Natural  Gas 
Act. 

(2)  Pacific  Gas  and  Electric  Company  (Pacific)  is  a 
corporation  organized  and  existing  under  the  laws  of 
the  State  of  California,  having  its  principal  office  at 
San  Francisco,  California,  and  is  engaged  in  the  trans¬ 
portation  of  natural  gas  in  interstate  commerce  and 
the  sale  in  interstate  commerce  of  natural  gas  for  resale 


for  ultiinate  public  consumption,  and,  therefore,  is  a 
“natural-gas  company”  within  the  meaning  of  the 
Natural  Gas  Act. 

(3)  The  proposed  facilities,  for  the  construction  and 
operation  of  which  authorization  is  herein  sought,  will 
be  used  for  the  transportation  of  natural  gas  in  inter¬ 
state  commerce  as  integral  parts  of  the  Applicants’ 
natural-gas  transportation  systems,  and  the  construc¬ 
tion  and  operation  thereof  are  subject  to  the  require¬ 
ments  of  subsections  (c)  and  (e)  of  Section  7  of  the 
Natural  Gas  Act. 


(4)  The  natural-gas  reserves  available  and  commit¬ 
ted  to  El  Paso  are  adequate  for  the  service  herein 
proposed  by  El  Paso. 

(5)  The  maximum  volume  of  gas  to  be  transported 
through  the  San  Juan  line  should  be  limited  to  that 
proposed  by  El  Paso,  namely,  34  million  Mcf  of  natural 
gas  annually 

(6)  The  plan  of  El  Paso  for  financing  the  proposed 
construction  is  not  reasonable  and  it  should  submit  for 
approval  a  plan  of  financing,  under  which  its  debt  secu¬ 
rities  are  limited  to  not  more  than  75  percent  of  its 
over-all  capitalization  and  providing  for  an  increase 
in  its  common  equity  to  15  percent  of  its  total  capital¬ 
ization 

(7)  El  Paso  should  charge  to  the  earned  surplus 
account  any  amounts  in  excess  of  the  cost  to  its  affiliate, 
Western  Natural  Gas  Company,  for  properties  de¬ 
scribed  in  its  purchase  agreement  of  January  3,  1950, 
being  Exhibit  No  262. 

(8)  The  rates  and  charges  for  gas  to  be  delivered 
to  the  town  of  Holbrook,  Arizona,  by  El  Paso,  should 
be  the  same  as  those  charged  for  proposed  service  to 
other  northern  Arizona  towns. 

(9)  The  stipulation  between  El  Paso  and  the  Atomic 
Energy  Commission  reserving  to  that  Commission  in 
marketable  quantities  for  a  period  of  25  years  a  total 
volume  of  natural  gas  not  to  exceed  90  billion  cubic 
feet  in  the  Barker  Dome  is  in  the  public  interest. 

(10)  Pacific  should  be  authorize  and  required  to 
sell  and  deliver  natural  gas  to  the  Interveners  Califor- 
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nia  Pacific  Utilities  Company,  Southwest  Gas  Corpora¬ 
tion,  Ltd.,  and  the  United  States  Air  Force  as  requested. 

(11)  The  relief  prayed  for  by  Interstate  Natural  Gas 
Company  has  not  been  shown  on  this  record  to  be 
required  by  the  public  convenience  and  necessity  and 
should  be  denied. 

(12)  The  application  of  San  Juan  Pipe  Line  Com¬ 
pany  should  be  dismissed. 

648 

(13)  Applicants  are  able  and  willing  properly  to  do 
the  acts  and  to  perform  the  services  as  hereinafter 
authorized  and  to  conform  to  the  provisions  of  the 
Natural  Gas  Act  and  the  requirements,  rules  and  regu¬ 
lations  thereof. 

(14)  The  construction  and  operation  of  the  facilities, 
subject  to  the  jurisdiction  of  the  Commission,  proposed 
by  the  Applicants  herein  and  their  proposed  trans¬ 
portation  and  sale  of  natural  gas,  subject  to  the  juris¬ 
diction  of  the  Commission,  as  herein^ter  authorized, 
are  required  by  the  public  convenience  and  necessity 
and  certificates  therefor  should  be  issued  as  hereinafter 
ordered  and  conditioned. 

649  The  Commission  orders: 

(A)  A  certificate  of  public  convenience  and  necessity 
be  and  the  same  is  hereby  issued  authorizing  El  Paso 
Natural  Gas  Company  to  construct  and  operate  the 
facilities  hereinbefore  described  for  the  transportation 
and  the  sale  of  an  additional  150  million  cubic  feet  of 
natural  gas  per  day  from  the  San  Juan  and  Permian 
Basins  to  Pacific  Gas  and  Electric  Company  and  17 
million  cubic  feet  of  natural  gas  to  Southern  Union 
Gas  Company  for  resale  in  the  towns  of  Winslow, 
Flagstaff,  WUliams,  Prescott,  Kingman,  Seligman  and 
Holbrook,  Arizona,  and  Gallup,  New  Mexico,  and  for 
the  purpose  of  meeting  the  heretofore  authorized  vol¬ 
umes  as  set  forth  in  its  applications  in  the  above  Docket 
Nos.  G-655,  G-1019,  G-1051  and  G-1177,  subject  to  the 
jurisdiction  of  the  Commission  upon  the  terms  and 
conditions  of  this  order. 

(B)  A  certificate  of  public  convenience  and  necessity 
be  and  the  same  is  hereby  issued  authorizing  Pacific 
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Gas  and  Electric  Company  to  construct  and  operate 
the  facilities  hereinbefore  described  for  the  transporta¬ 
tion  and  sale  of  the  additional  150  milhon  cubic  feet 
of  natural  gas  per  day  to  be  received  from  El  Paso 
as  proposed  in  its  application  and  for  service  to  the 
Califomia-Pacific  Utilities  Company,  Southwest  Gas 
Corporation,  Ltd.,  and  the  United  States  Air  Force, 
subject  to  the  jurisdiction  of  the  Commission,  upon  the 
terms  and  conditions  of  this  order. 

(C)  The  stipulation  between  El  Paso  and  the  Atomic 
Energy  Commission  referred  to  in  above  Finding  No. 
(9)  be  and  the  same  is  hereby  approved. 

(D)  Applicant  El  Paso  shall  submit  to  the  Commis¬ 
sion  for  approval,  a  satisfactory  plan  for  the  fin^cing 
of  its  proposed  project,  as  herein  applied  for,  prior  to 
the  consummation  thereof  and  this  plan  shall  be  in 
accordance  with  the  above  Finding  No.  (6). 

(E)  Applicant  El  Paso  shall  forthwith  charge  to  its 
earned  surplus  account  any  amounts  in  excess  of  cost 
to  its  affiliates.  Western  Natural  Gas  Company,  which 
it  pays  for  properties  described  in  the  aforemention^ 
purchase  agreement  of  January  3, 1950,  referred  to  in 
above  Finchng  No.  (7). 

(F)  Applicant  El  Paso  shall  charge  for  service  to 
be  rendered  to  the  town  of  Holbrook,  Arizona,  the 
same  rate  as  charged  for  service  to  the  other  northern 
Arizona  towns  for  service  oft  of  the  San  Juan  line,  not 
exceeding  22c  per  Mcf  of  natural  gas. 

(G)  Applicant  El  Paso  shall  not  transport  more 
650  than  34  million  Mcf  of  natural  gas  annually 

through  the  proposed  San  Juan  pipe^  line 
without  a  further  certificate  of  public  convenience 
and  necessity. 

(H)  Applicant  Pacific  shall  sell  and  deliver  natoal  ^ 
to  meet  the  requirements  of  Califomia-Pacific 
Utilities  Company  for  service  to  Needles,  Cali¬ 
fornia,  the  Southwest  Gas  Corporation,  Ltd.,  for 
the  -communities  and  military  installations  now 
supplied  by  it,  and  the  United  States  Air  Force 
Base  at  Muroc,  California. 

(I )  Applicants  shall  complete  the  construction  of 
facilities  herein  authorized  not  later  than  January 
1,  1952,  provided  that  such  date  may  be  extended 
upon  a  showing  that  the  completion  of  the  facili- 
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ties  has  not  been  delayed  through  fault  of  Ap¬ 
plicants. 

(J)  Applicants  shall  report  to  the  Commission  in 
writing  under  oath  the  commencement  date  of 
construction  of  the  facilities  herein  authorized 
and  thereafter  shall  submit  quarterly  reports  of 
construction  progress  until  the  facilities  author¬ 
ized  are  complete  and  shall  report  the  completion 
date  of  the  construction  of  the  facilities  together 
with  the  date  of  commencement  of  operation. 

(K)  These  certificates  are  not  transferable  and  shall 
be  effective  only  so  long  as  Applicants  continue 
the  operation  herein  authorized  in  accordance  with 
the  provisions  of  the  Natural  Gas  Act  and  any 
pertinent  rules  or  regulations  and  orders  hereto¬ 
fore  or  hereafter  issued  by  the  Commission. 

(L)  Nothing  in  this  order  shall  be  construed  as  con¬ 
stituting  approval  by  this  Commission  of  any 
rate,  charge  or  classification,  or  any  rule,  regu¬ 
lation,  contract  or  practice  affecting  such  rate, 
charge,  or  classification  and  nothing  herein  shall 
constitute  an  acquisescence  by  the  Commission  in 
any  estimate  or  determination  of  cost  or  any  valu¬ 
ation  of  property  claimed  or  asserted  and  this 
order  is  wi^out  prejudice  to  any  findings  or 
orders  which  have  been  or  may  hereafter 
made  by  this  Commission  in  any  proceeding  now 
pending  or  hereafter  Instituted  by  or  against  the 
El  Paso  Gas  Company  and  Pacific  Gas  and  Elec¬ 
tric  Company. 

(M)  The  relief  prayed  for  by  Interstate  Nat- 

651  ural  Gas  Company  be  and  the  same  hereby 

is  denied. 

(N)  The  application  of  San  Juan  Pipe  Line  Company 
be  and  it  hereby  is  dismissed. 

By  the  Commission.  Commissioner  Draper  dissenting. 

Leon  M.  Fxjquay,  Secretary. 

Date  of  Issuance:  July  14,  1950. 
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PlaintifTs  Exhibit  4. 

UNITED  STATES  DEPABTMENT  OP  TEffi  INTERIOB 
BUBEAU  OP  LAND  MANAGEMENT 
WASHINGTON 

DLrJAL 

^  New  Mexico  0161 

Phoenix  086067 
Phoenix  083253 
Las  Cruces  064867 

July  21,  1950 

*  DedsioiL 

In  the  matter  of  the  applications  of  the  El  Paso  Natural 
Gas  Company,  Southern  Counties  Gas  Company, 
Pacific  GFas  &  Electric  Company,  and  San  Juan  Basin 
Pipe  Line  Company  for  a  pipe-line  right-of-way  grant 
'  across  public  domain  under  the  provisions  of  Section 

28  of  the  act  of  February  25, 1920,  as  amended. 

Appeal  by  Interstate  Natural  Gas  Company  from  decision 
of  Regional  Administrator.  Petition  for  hearing  un¬ 
der  section  28  of  the  Mineral  Leasing  Act. 

Action  op  the  Regional  Administrator  Modipied; 

k 

Petition  pob  Heabing  Denied 

The  Interstate  Natural  Gas  Company  of  1522  West  7th 
Street,  Los  Angeles,  California,  filed  with  the  Re^onal  Ad- 
ministrator  its  petition  in  the  nature  of  a  protest  against 
the  approval  of  the  above  applications  for  rights-of-way 
under  section  28  of  the  Mineral  Leasing  Act  of  February 
25,  1920  (41  Stat  499,  30  U.S.C.  46  ed.,  sec.  185),  as 
amended,  for  pipe-line  purposes  throu^  public  lands  in 
New  Mexico,  Arizona,  and  California. 

*  Two  clauses  of  section  28  of  the  Mineral  Leasing  Act  are 
involved  in  this  matter.  The  first  clause  which  was  in  the 
section  when  first  enacted,  provides  that  the  pipe-line 
ri^ts-of-way  are  granted  ‘‘upon  the  express  condition  that 
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such  pipe  lines  shall  be  constructed,  operated,  and  main¬ 
tained  as  common  carriers.”  The  second  clause,  added  on 
August  21, 1935,  provides  that  the  pipe  lines  “shall  accept, 
convey,  transport,  or  purchase  without  discrimination,  oil 
or  natural  gas  produced  from  Government  lands  in  the  vi¬ 
cinity  of  the  pipe  line  in  such  proportionate  amounts  as  the 
Secretary  of  the  Interior  may,  after  a  full  hearing  with  due 
notice  thereof  to  the  interested  parties  and  a  proper  finding 
of  facts,  determine  to  be  reasonable.” 

With  respect  to  the  first  clause,  in  his  decision  of  July  5, 
1950,  the  Regional  Administrator  has  reqnired  the  pipe-line 
applicants  to  file  the  following  stipulation ; 

“The  applicant  agrees  to  operate  the  pipe  line  as  a 
common  carrier  and,  within  30  days  after  the  request 
of  the  Secretary  of  the  Interior,  to  file  rate  sch^ule 
and  tariff  for  &e  transportation  of  oil  and  gas  as  a 
common  carrier  with  any  regulatory  agency  the  Secre¬ 
tary  may  prescribe.” 

This  requirement  is  in  accordance  with  the  Department's 
policy,  and  the  applicants  are  hereby  required  to  file  the 
stipulation  within  fifteen  days  from  receipt  of  this  decision, 
if  it  has  not  already  been  fQed.  They  are  also  directed  to 
file  with  the  Federal  Power  Commission  tariffs  for  the 
transportation  of  gas  as  a  common  carrier  over  the  entire 
pipe  lines  involved  in  these  four  applications  not  more  than 
thirty  days  after  the  date  the  stipulations  are  filed,  or  prior 
to  the  time  gas  is  first  transported  through  the  lines,  whidi- 
ever  is  later. 

The  petition  of  the  Interstate  Natural  Gas  Company  that 
the  Department  hold  a  hearing  to  allocate  pipe-line  space 
under  section  28  is  denied  because  it  does  not  appear  from 
the  record  in  these  cases  that  the  pipe-line  right-of-way 
applicants  have  been  specifically  requested  to  transport  gas 
from  Government  lands  over  the  lines  involved  and  that 
they  have  refused.  Further,  in  view  of  the  requirements 
made  in  the  preceding  paragraph,  there  does  not  appear  to 
be  a  need  for  holding  such  a  hearing  at  this  time.  This  de¬ 
nial  is  without  prejudice  to  the  filing  of  a  new  petition 


whenever  Interstate  believes  it  can  make  an  appropriate 
case  for  relief. 

In  its  appeal  from  the  Regional  Administrator’s  decision 
of  Jnne  5,  1950,  the  Interstate  Natural  Gas  Company  ar¬ 
gues  that  the  pipeline  applicants  are  not  qualified  to  receive 
a  pipe-line  right-of-way  because  the  applicants  have  re¬ 
fused  and  continue  to  refuse  to  comply  with  the  common- 
carrier  requirements  of  section  28. 

In  fact,  the  argument  is  that  the  Secretary  should  exer¬ 
cise  his  discretion  by  refusing  to  approve  additional  rights- 
of-way  for  these  companies  until  they  act  as  common  car¬ 
riers  with  respect  to  other  lines  crossing  public  lands  and 
agree  to  so  act  with  respect  to  the  lines  involved  in  these 
applications. 

In  view  of  the  stipulations  required  and  directive  issued 
by  this  decision,  it  is  believed  that  adequate  measures  have 
been  taken  to  safeguard  the  common-carrier  nature  of  the 
pipe  lines  involved  in  this  appeal.  The  proper  method  of 
enforcing  the  provision  with  respect  to  rights-of-way  here¬ 
tofore  granted  may  be  in  court  action,  in  view  of  the  last 
sentence  of  section  28,  which  would  constitue  a  separate  pro¬ 
ceeding.  Consequently,  we  do  not  find  it  proper  to  withhold 
approval  of  these  rights-of-way  because  of  the  other  al¬ 
leged  violations.  This  does  not  mean,  however,  that  a  con¬ 
tinued  refusal  by  pipe-line  right-of-way  holders  to  trans¬ 
port  oil  or  gas  as  common  carriers  will  not,  in  the  future, 
result  in  our  refusal  to  approve  additional  rights-of-way 
for  such  holders. 

Makion  Clawson, 

Director. 
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Plaintiffs  Exhibit  5. 

August  17, 1950 

Honorable  Marion  Clawson,  Director 
Bureau  of  Land  Management 
Department  of  the  Interior 
Washington,  D.  C. 

Attention:  Mr.  J.  N.  Wasserman,  General  Counsel 
Dear  Sir : 

I  hand  you  herewith  copy  of  stipulation  which  the  Secre¬ 
tary  of  the  Interior  in  his  letter  of  July  21,  1950  directed 
I  El  Paso  Natural  Gas  Company  to  file  in  connection  with 
the  following  applications  filed  by  it  for  permits,  to  wit: 
New  Mexico  0161,  Phoenix  083253,  Phoenix  086067,  Los 
Cruces  064867.  It  is  my  understanding  that  this  stipulation 
meets  the  requirements  of  the  Secretary  of  the  Interior 
with  reference  to  the  fiting  of  a  stipulation  as  required  in 
his  letter  of  July  21. 

I  also  understand  from  you  that  this  stipulation  will  also 
be  satisfactory  to  the  Secretary  of  the  Interior  covering 
the  applications  which  El  Paso  Natural  Gas  Company  pro¬ 
poses  to  file  for  rights-of-way  across  public  lands  in  con¬ 
nection  with  the  construction  of  its  San  Juan  pipeline  and 
that  it  will  also  be  satisfactory  as  a  stipulation  required 
to  be  filed  with  the  Secretary  of  Interior  in  connection  with 
applications  filed  by  El  Paso  Natural  Gas  Company  for 
rights-of-way  across  forest  lands.  The  stipulation  to  be 
filed  by  El  Paso  Natural  Gas  Company  will  of  course  con¬ 
tain  the  other  usual  provisions  which  are  contained  in  stip¬ 
ulations  that  it  has  heretofore  filed  with  the  Secretary  of 
Interior  in  connection  with  its  applications  for  rights-of- 
way  across  public  lands. 

In  your  letter  of  July  21  you  require  that  the  rate  sched¬ 
ule  and  tariff  for  the  transportation  of  gas  referred  to  in 
the  enclosed  stipulation  be  filed  with  the  Federal  Power 
Commission  not  more  than  thirty  days  after  the  date  the 
stipulations  are  filed  or  prior  to  the  time  gas  is  first  trans- 
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ported  through  the  lines,  whichever  is  later.  It  is  requested 
that  you  authorize  an  extension  of  time  to  not  more  than 
sixty  days  after  the  stipulations  are  filed  or  prior  to  the 
time  gas  is  first  transported  through  the  lines,  whichever 
is  later. 

In  order  that  my  records  may  be  complete,  I  would  ap¬ 
preciate  it  if  you  would  advise  me  in  writing  that  the  en¬ 
closed  stipulation  is  satisfactory  to  the  Secretary  of  the 
Interior  and  would  also  in  such  letter  grant  the  requested 
extension  of  time. 

Thanking  you,  I  am 

Very  truly  yours, 

AiJiKN  B.  Gbambuno, 
Attorney  for 

El  Paso  Natural  Gas  Company 

The  applicant  agrees  to  operate  the  pipe  line  as  a  com¬ 
mon  carrier  in  accordance  with  the  provisions  of  the  Min¬ 
eral  Leasing  Act,  and,  within  30  days  after  the  request  of 
the  Secretary  of  the  Interior,  to  file  rate  schedule  and  tariff 
for  the  transportation  of  gas  as  such  common  carrier  with 
any  regulatory  agency  having  jurisdiction  the  Secretary 
may  prescribe. 
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Plaintiffs  Exhibit  7. 

Attention:  Mr.  Fuller,  Snp’t.  R.  of  W.  Dep’t. 

UNITED  STATES  DEPABTMENT  OF  THE  INTERIOR 
BUREAU  OP  LAND  MANAGEMENT 

Land  &  Survey  Office 
Phoenix,  Arizona, 

December  29, 1950. 

Decision. 

Applicant:  El  Paso  Natural  Gas  Company. 

Map  filed:  August  21,  1950. 

Prepermit  allowed:  August  22,  1950. 

Expiration  date : 

Length  on  public  land :  .689  mile. 

Annual  rental:  $5.00 
Serial :  Arizona  0434 
Right-of-way: 

Type :  Natural  Gas  Pipe  Line. 

Act:  Sec.  28,  Act  Feb.  25, 1920,  (41  Stat.  449)  as  amended. 
Regulations :  Title  43  C.F.R.,  244.48  to  244.52. 

Name  of  line :  ‘  ‘  San  Juan  Line  ’  ’. 

Riqht-of-Way  Approved 

The  above-described  application  and  map  for  a  right-of- 
way  have  been  examined  and  found  to  conform  to  the  ap¬ 
propriate  regulations.  All  interested  Government  agencies 
have  recommended  favorable  action  thereon. 

Pursuant  to  the  above-mentioned  act  and  regulations 
thereunder,  the  right-of-way  over  public  lands  as  shown  on 
the  map  is  approved,  subject  to 

(1)  All  valid  existing  rights; 

(2)  The  reservations  for  rights-of-way  for  canals  and 
ditches  constructed  under  the  authority  of  the  United 
States; 

(3)  The  reservation  to  the  United  States  of  all  fissionable- 
source  materials  in  accordance  with  the  act  of  August  1, 
1946  (60  Stat.  755, 42  U.S.C.  sec.  1801) ; 
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(4)  The  stipulation  that  the  grantee  shall  not  discrim¬ 
inate  against  any  employee  or  applicant  for  employment 
because  of  race,  creed,  color,  or  national  origin,  and  shall 
require  an  identical  provision  to  be  included  in  aU  subcon¬ 
tracts. 

The  public  land  affected  by  the  application  herein  is 
SVoNW^,  Lot  2,  Sec.  8,  T.  22  N.,  E.  11 E.,  G.  &  S.  E.  M. 

The  rental  charge  begins  as  of  August  22, 1950,  the  date 
the  pre-permit  was  issued.  The  applicant  has  paid  $5.,  so 
that  the  rental  is  paid  to  December  31,  1950,  and  the  per¬ 
mittee  has  a  credit  of  $3.20  to  apply  on  the  rental  for  the 
calendar  year  195L 

Thos.  F.  Beitt, 

Manager. 

JMG. 


Eeceived  11 :00,  Aug  29  1950.  El  Paso  Natural  Gas  Co., 
El  Paso,  Texas. 

UNITED  STATES  DEPAETMENT  OF  THE  INTEEIOE 
BUEEAU  OP  LAND  MANAGEMENT 

Land  and  Survey  Office, 

Phoenix,  Arizona, 

August  22, 1950 

Mr.  P.  V.  Fuller,  Superintendent, 

Eight  of  Way  Department, 

El  Paso  Natural  Gas  Company, 

El  Paso,  Texas. 

Dear  Mr.  Puller: 

Eeference  is  made  to  your  application,  Arizona  0434, 
filed  August  21, 1950,  for  right  of  way  for  natural  gas  pipe 
line  over  public  lands  in  the  S%NW%,  Lot  2,  Sec.  8,  T.  22 
N.,  E.  11  E.,  G.  &  S.  E.  M.  The  application  is  filed  under 
the  Act  of  February  25,  1920  (41  Stat.  437),  as  amended, 
and  includes  various  stipulations  and  agreements  required 
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by  the  regulations,  including  the  stipulation  recently  re¬ 
quired  by  the  Department  in  applications  under  Section  28 
of  the  Mineral  Leasing  Act,  that  the  applicant  agrees  to  op¬ 
erate  the  pipe  line  as  a  common  carrier,  and  to  file  rate 
schedule  and  tariff  for  the  transportation  of  gas  as  a  com¬ 
mon  carrier. 

Applicant  has  filed  a  request  for  permission  to  commence 
construction  in  advance  of  the  formal  approval  of  the  per¬ 
mit.  The  statements  presented  by  the  applicant  as  to  the 
need  for  immediate  construction  of  the  pipe  line  are  con¬ 
sidered  satisfactory. 

In  accordance  with  the  regulations  (43  CFR.,  Sec.  244.10) 
as  amended,  August  16,  1946,  construction  and  use  of  the 
pipe  line  upon  the  public  lands  included  in  the  above  men¬ 
tioned  serial  0434,  at  applicant's  own  risk,  in  advance  of 
the  issuance  of  a  formal  permit,  will  not  prejudice  consid¬ 
eration  of  the  application  provided  such  application  is  com¬ 
pleted  in  conformity  with  the  regulations  (43  CFR.,  secs. 
244.48  to  244.52),  and  provided  full  and  prompt  compliance 
is  made  with  aU  requirements  laid  down  by  the  Department 
as  conditions  precedent  to  the  approval  of  the  permit. 

Thos.  F.  Bbitt, 
Manager, 

JMG. 


TTNITED  STATES  DEPAETMENT  OP  THE  INTEBIOB 
BUBEAU  OP  LAJH)  MANAGEMENT 

Application  for  Pipe  Line  Right  of  Way  Under  the 
Mineral  Leasing  Act 

District  Land  and  Survey  Office 

Phoenix,  Arizona  Serial  No . 

District  Land  Office 

The  El  Paso  Natural  Gas  Company,  a  corporation,  of 
10th  Floor,  Bassett  Tower,  El  Paso,  Texas,  hereby  applies 
under  Section  28  of  the  Act  of  February  25, 1920,  (41  Stat. 
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449)  as  amended  by  tbe  Act  of  August  21,  1935,  (49  Stat. 
678,  30  U.  S.  C.  Sec.  185)  and  snbject  to  Federal  Begnla* 
tions,  (43  CFR,  244),  for  right  of  way  for  a  natural  gas  pipe 
line  across  public  land,  to  the  extent  of  the  ground  occupied 
by  the  pipe  line  and  25  feet  on  each  side  of  same. 

The  applicant  has  heretofore  filed  with  the  Department 
of  Interior  the  required  showing  of  incorporation,  of  quali¬ 
fication  to  do  business  in  the  State  where  the  project  is  sit¬ 
uated,  and  has  given  reference  as  to  reputation  and  busi¬ 
ness  standing. 

Maps  showing  the  survey  of  the  right  of  way,  located 
with  respect  to  the  public  land  survey,  are  submitted  here¬ 
with. 

The  applicant  agrees  to  construct,  operate  and  TnaiTit-ftin 
the  pipe  line,  over  the  right  of  way  applied  for,  in  compli¬ 
ance  with  applicable  law  and  regulations  relating  thereto; 
to  make  full  and  prompt  compliance  with  all  requirements 
of  the  Department  of  the  Interior.  The  stipulations  at¬ 
tached  hereto  are  made  a  part  of  this  application. 

The  right  of  way  needed  is  for  a  portion  of  the  so-called 
“24-inch  San  Juan  Line’^  which  has  been  authorized  by  the 
Federal  Power  Commission  (Docket  G-1177) ;  to  extend 
from  San  Juan  County,  New  Mexico  to  Mohave  County, 
Arizona. 

The  map  submitted  is  No.  SJ-4-23. 

Length  of  the  pipe  line  over  public  land  is  0.689  miles 
over  that  portion  of  Section  8,  T-22-N,  E-ll-E,  G.  &  S.  R. 
B.  M.  West  of  the  Navajo  Indian  Reservation. 

The  payment  submitted  herewith  is  $5.00. 

In  Witness  Whereof,  the  applicant  has  caused  these 
presents  to  be  executed  this  19  day  of  August,  1950. 

El  Paso  Natural  Gas  Company 

By  P.  V.  F. 

P.  V.  Fuller,  Superintendent 
Right  of  Way  Department 
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STIPULATION 

The  applicant  agrees  to  operate  the  pipe  line  as  a  com¬ 
mon  carrier  in  accordance  with  the  provisions  of  the  Min¬ 
eral  Leasing  Act,  and,  within  thirty  days  after  the  request 
of  the  Secretary  of  the  Interior,  to  file  rate  schedule  and 
tariff  for  the  transportation  of  gas  as  such  common  carrier 
with  any  regulatory  agency  having  jurisdiction  over  such 
transportation,  as  the  Secretary  may  prescribe. 

And  also  further  agrees  and  consents  to  bury  such  part 
of  its  pipe  line  as  traverses  the  Public  Lands  of  the  United 
States,  within  thirty  (30)  days  after  receipt  of  written  no¬ 
tice  from  properly  accredited  agent  of  the  Secretary  of  the 
Interior,  on  such  a  manner  that  it  will  in  no  way  interfere 
with  the  enjoyment  of  surface  rights  by  the  United  States, 
its  permittees  or  lessees ;  and  that  the  use  of  the  pipe  lines 
for  the  transportation  of  oil  or  gas  will  be  limited  to  oil  or 
gas  produced  in  conformity  with  State  and/or  Federal 
Laws,  including  laws  prohibiting  waste. 

The  applicant  stipulates,  agrees  and  consents  that  the 
granting  of  this  right  of  way  shall  be  subject  to  the  express 
condition  that  the  exercise  thereof  will  not  interfere  in  any 
way  with  the  leasing  and  administration  by  the  United 
States  of  the  public  lands  affected  thereby,  or  with  the  de¬ 
velopment  of  oil,  gas,  potassium  and  sodium  therefrom; 
and  that  the  applicant  agrees  and  consents  to  the  use  of 
such  portion  of  the  right  of  way  not  actually  occupied  by 
the  pipe  line  for  and  in  connection  with  driling  or  mining 
operations  for  the  development  and  production  of  oil,  gas, 
potassium  and  sodium  and  the  operations  of  wells  thereon. 

The  applicant  agrees  and  consents  to  a  reservation  to 
the  United  States  pursuant  to  the  provisions  of  the  Act 
of  August  1, 1946,  (Public  Law  585,  79th  Congress),  of  all 
uranium,  thorium  and  other  material  which  are  or  may 
be  determined  to  be  peculiarly  essential  to  the  production 
of  fissionable  materials,  whether  or  not  of  commercial  value, 
together  with  the  right  of  the  United  States  through  its 
authorized  agents  or  representatives  at  any  time  to  enter 
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upon  the  land  and  prospect  for,  mine  and  remove  same. 

The  applicant  agrees  that  it  will  properly  dispose  of  any 
and  all  brush  and  will  refill  all  holes,  trenches,  or  other  ex¬ 
cavations  incident  to  the  construction  and  maintenance  of 
the  line  which  traverses  Federal  range,  in  such  a  way  as  to 
minimize  fire  hazards  and  hazards  to  livestock.  Where 
roads  incident  to  the  right  of  way  cross  fences,  ditches,  or 
other  improvements  now  maintained  on  the  Federal  range, 
the  applicant  also  agrees  to  install  proper  and  necessary 
gates,  bridges,  underpasses,  overpasses  and  cattle  guards, 
in  order  to  permit  the  orderly  use  of  the  Federal  range  as 
directed  by  the  Grazing  Service. 

The  applicant  agrees  that  in  the  construction,  operation 
and  maintenance  of  the  pipe  lines  on  the  rights  of  way 
herein  applied  for,  it  shall  not  discriminate  against  any 
employee  or  applicant  for  employment  because  of  race, 
creed,  color  or  national  origin  and  it  shall  require  an 
identical  provision  to  be  included  in  all  contracts  on  said 
lines. 

The  use  by  the  Grantee  of  the  premises  shall  be  subject 
to  the  exercise  of  the  Department  of  the  Interior  of  the 
activities  necessary  thereon  for  the  protection  and  main¬ 
tenance  of  the  premises,  and  of  adjacent  lands  adminis¬ 
tered  by  the  Department  and  of  wild  life  found  on  or  fre¬ 
quenting  said  premises  and  other  lands  of  the  Department. 


STATE  OF  TEXAS 
COUNTY  OF  EL  PASO 
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>  Plaintiff’s  Exhibit  8. 

UNITED  STATES  DEPABTMENT  OP  THE  INTERIOR 
OPPIOE  OP  THE  SECRETARY 
WASHINGTON  25,  D.  C. 

Jan  26  1951 

My  dear  Mr.  Grambling: 

We  have  received  the  copy  of  the  El  Paso  Natural  Gas 
Company’s  rate  schedule  T-1  issued  on  October  19,  1950 
and  filed  by  the  company  with  the  Federal  Power  Commis¬ 
sion  for  the  purpose  of  complying  with  the  stipulation  filed 
by  the  company  with  the  Department  of  the  Interior  on 
August  23,  1950. 

The  rate  schedule  does  not  meet  the  requirements  of 
either  section  28  of  the  Mineral  Leasing  Act  (30  U.  S.  C. 
1946  ed.,  sec.  185)  or  the  stipulation  since  the  availability 
of  the  rate  schedule  is  conditioned  upon  the  company’s 
having  first  refused  to  purchase  the  gas  and  is  limited  to 
gas  produced  on  government  lands.  Section  28  contains 
two  separate  and  distinct  requirements.  First  that  the 
pipeline  be  operated  as  a  common  carrier,  and  second  that 
it  transport,  convey,  or  purchase,  without  discrimination, 
gas  produced  on  nearby  government  lands  in  such  amounts 
as  the  Secretary  shall  duly  allocate. 

The  action  taken  by  the  Department  and  the  stipulation 
required  have  been  based  solely  on  the  common  carrier 
requirement.  Both  the  condition  and  the  limitation  con¬ 
tained  in  the  schedule  are  inconsistent  with  the  obligation 
of  the  company  to  operate  the  pipeline  as  a  common  carrier, 
and  both  must  be  eliminated  before  the  rate  schedule  can 
be  regarded  as  satisfactory  by  this  Department. 

This  does  not  mean  that  the  rate  schedule  is  acceptable 
in  every  other  respect  The  technical  phases  of  the  sched¬ 
ule  filed  with  the  Federal  Power  Commission  are  matters 
primarily  for  the  consideration  of  the  Federal  Power 
Commission.  Consequently,  we  are  not  passing  on  them  at 
this  time. 

We  are  writing  you  at  this  time  because  we  understand 
that  the  company  is  anxious  to  start  gas  through  the 
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northern  portion  of  its  lines,  covered  by  New  Mexico  0161 
and  Phoenix  086067  in  the  near  fntnre.  Until  the  company 
complies  with  its  agreement  to  fQe  a  rate  schedule  as  a 
common  carrier,  without  the  condition  and  limitation  on 
availability  contained  in  the  October  19  schedule,  trans¬ 
portation  of  gas  through  the  line  will  be  regarded  as  a 
breach  of  a  condition  of  the  right-of-way. 

The  various  oflSces  of  the  Bureau  of  Land  Management 
have  been  instructed  to  take  no  action  toward  the  issuance 
of  rights-of-way  or  advance  permits  to  the  El  Paso  Natural 
Gas  Company  until  the  company  demonstrates  that  it  will 
comply  with  the  stipulation  in  good  faith. 

Sincerely  yours. 

Daub  E.  Doty 

Assistant  Secretary  of  the  Interior 

Mb.  Allen  R.  Gbambling 
c/o  El  Paso  Natural  Gas  Co. 

7th  Floor,  Bassett  Tower 
El  Paso,  Texas 

PlaintifTs  Exhibit  8a. 

El  Paso  Natural  Gas  Company  agrees  to  tender  to  Fed¬ 
eral  Power  Commission  for  filing  within  ten  days  from  this 
date,  an  amended  Bate  Schedule  T-1  containing  the  follow¬ 
ing  changes  in  Bate  Schedule  T-1,  which  it  now  has  on  file 
with  the  said  Commission: 

“1.  Availability”  shall  be  changed  to  read  as  follows: 

“El  Paso  Natural  Gas  Company  [hereinafter  called 
‘  Company*]  agrees  that  tiiis  Rate  Schedule  is  avail¬ 
able  to  any  person  [hereinafter  called  ‘Shipper*]  who 
is  entitled  to  have  natural  gas  transported  by  Company 
under  the  terms  of  the  Mineral  Leasing  Act,  as 
amended,  who  tenders  natural  gas  to  Company  at  a 
point  or  points  of  connection  with  existing  facilities  of 
Company,  for  transmission  in  a  westerly  direction, 
provided  each  and  all  of  the  following  conditions  and 
requirements  are  met  or  fulfilled  to  wit:** 

Paragraph  C  is  to  be  amended  by  adding  after  the  word 
“Commission**  in  line  2  of  said  paragraph,  the  following 
words : 
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“If  such  is  required  by  law’*. 

Paragraph  E  is  to  read  as  follows : 

“Since  the  obligation  to  transport  gas  under  the 
Mineral  Leasing  Act,  as  amended,  may  result  in  tenders 
for  shipment  of  gas  in  excess  of  the  capadlty  of  the 
line  should  Shipper  tender  gas  to  Company  for 
transmission  which,  if  transported,  would  result  in  the 
curtailment  of  service  to  any  other  customer  of  Com¬ 
pany,  then  such  gas  will  only  be  transported  pursuant 
to  the  Natural  Gas  Act  and  the  Mineral  Leasing  Act, 
as  amended. 

Paragraph  F  is  to  be  deleted. 

Paragraph  2  under  “Applicability  and  Character  of 
Service”  shall  read  as  follows: 

“This  Rate  Schedule  shall  apply  to  all  natural  gas 
transported  for  Shipper  by  Company  from  all  points 
on  Company’s  existing  pipe  line  facilities  in  a  westerly 
direction  and  delivered  to  Shipper  or  to  others  for 
account  of  Shipper  at  points  along  the  pipe  line  system 
of  Company.  Natural  gas  transported  and  delivered 
to  Shipper  under  this  Rate  Schedule  shaU  not  be  con¬ 
sidered  firm  gas.” 

The  above  changes  in  Rate  Schedule  T-1  of  the  El  Paso 
Natural  Gas  Company  have  been  agreed  upon  to  meet  the 
objections  contained  in  the  letter  of  Assistant  Secretary 
Doty  of  January  26,  1951  to  Mr.  Grambling,  Attorney  for 
the  Company. 

Upon  the  approval  of  these  proposed  changes  by  the 
Department  of  the  Interior,  the  Bureau  of  Land  Manage¬ 
ment  will  issue  instructions  to  its  Regional  Administrator 
at  Albuquerque,  New  Mexico  to  proceed  with  the  various 
right-of-way  applications  of  El  Paso  now  pending  in  Ari¬ 
zona  and  New  Mexico. 

Approved : 

Paul  Katsee 

President,  El  Paso  Natural  Gas  Company 
Approved : 

Secbetaey  op  the  Inteeioe 
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PlaintifTs  Exhibit  9 
WESTERN  UNION 
Copy 


WUF22  160  Collect  Govt 

Washington  DC  Mar  12  1951  710P 

Allen  P.  Grambljng 

El  Paso  Natural  Gas  Co. 


PERMISSION  IS  HEREBY  GRANTED  TO  EL  PASO  NATURAL  GAS 
COMPANY  TO  DELIVER  GAS  THROUGH  THE  SAN  JUAN  PIPELINE 
TO  THE  CITY  GATE  STATIONS  OF  ARIZONA  COMMUNITIES.  THIS 
PERMISSION  IS  NOT  TO  BE  CONSTRUED  AS  AUTHORITY  TO  CON¬ 
STRUCT  THE  PORTION  OF  LINE  COVERED  BY  APPLICATION  ARI¬ 
ZONA  0449  OR  BY  ANY  OTHER  APPLICATIONS  FOR  THIS  OR  ANY 
OTHER  PIPELINE  FOR  WHICH  RIGHTS-OF-WAY  OR  PERMISSIONS 
TO  CONSTRUCT  HAVE  NOT  BEEN  GRANTED.  THIS  PERMISSION 
IS  SUBJECT  TO  THE  CONDITION  THAT  THE  EL  PASO  NATURAL 
GAS  COMPANY  WILL  PROMPTLY  SIGN  A  REVISED  COMMON  CARRIER 
STIPULATION  TO  BE  PROPOSED  BY  SECRETARY  OP  THE  INTERIOR, 
AND  SHOULD  THE  COMPANY  REFUSE  TO  SIGN  SUCH  STIPULATION, 
IT  WILL  DISCONTINUE  THE  USE  OP  THE  PIPELINE  COVERED  BY 
THIS  PERMISSION.  THIS  PERMISSION  IS  REVOCABLE  BY  THE 
SECRETARY  OF  THE  INTERIOR  FOR  ANY  BREACH  OF  THE  CON¬ 
DITIONS  HEREOF  OR  FOR  ANY  BREACH  OF  THE  OBLIGATIONS 
OP  THE  EL  PASO  NATURAL  GAS  COMPANY  UNDER  SECTION  28  OP 
THE  MLNERAL  LEASING  ACT 

DALE  E  DOTY  ASSISTANT  SECRETARY  OP  THE  INTERIOR 

916A-MAR  13,1953 


Plaintiffs  Exhibit  16 

18.  In  paragraph  15  of  Ms  affidavit,  Mr.  Kayser  sets 
forth  the  alleged  loss  that  will  be  suffered  by  the  plaintiff, 
but  these  results  merely  follow  because  the  plaintiff  is  un¬ 
willing  to  accept  the  rights-of-way  wMch  the  defendant  is 
willing  to  grant  on  terms  that  will  effectively  carry  out  the 
common  carrier  requirement  imposed  by  Congress.  In 
short,  plaintiff’s  difficulties  are  of  its  own  making  and 
stem  from  its  expressed  determination  not  to  be  a  common 
carrier. 
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Plaintiff’s  Exhibit  17. 

1.  The  published  circulars,  instructions  and  regulations 
issued  under  the  Mineral  Leasing  Act  with  specific  refer¬ 
ence  to  gas  pipe  lines  are  found  in  47  I.D.  461,  53  I.D.  310, 
54  LD.  465,  55  I.D.  523,  56  I.D.  551,  43  C.F.R.  244,  56-244.61 
(1938  Ed.),  43  C.F.B.  244.48-244-52  (1949  Ed.).  None  of 
the  regulations  relating  to  the  issuance  of  pipe  line  rights- 
of-way,  prior  to  March  22,  1951,  required  a  stipulation  in 
the  form  set  out  in  the  letter  to  the  plaintiff  dated  March 
22, 1951  or  in  the  letter  to  the  plaintiff  dated  May  29,  1951. 

2.  The  Secretary  of  the  Interior  is  authorized  to  issue 
rights-of-way  for  gas  pipe  lines  over  public  lands  and  for¬ 
est  lands  and  this  power,  subject  to  compliance  with  exist¬ 
ing  regulations,  has  been  delegated  to  the  Director,  Bureau 
of  Land  Management  by  Order  No.  2853,  dated  August  16, 
1950, 15  F.  R.  5643-5647. 

3.  There  is  no  prescribed  form  for  applications  for  gas 
pipe  lines,  but  the  regulations  prescribe  the  information 
that  must  be  contained  in  the  applications.  The  type  of 
common  carrier  stipulation  now  required  by  the  Secretary 
is  in  the  form  required  by  the  Director  in  his  letter  of  May 
22,  1951,  to  the  field  offices. 

4.  A  considerable  number  of  rights-of-way  under  section 
28  of  the  Mineral  Leasing  Act  have  been  issued  since  the 
date  of  the  Act,  and  prior  to  March  22, 1951,  none  of  these 
rights-of-way  contained  a  stipulation  in  the  form  required 
by  either  the  March  22, 1951  letter  or  by  the  subsequent  let¬ 
ter  of  May  29, 1951. 

5.  No  court  proceedings  to  cancel  rights-of-way  issued 
under  §  28  of  the  Mineral  Leasing  Act  have  been  instituted. 

Defendant’s  Exhibit  No.  1. 

Excerpts  from  Testimony  of  Mr.  Eayser  Before  P.  P.  C. 

we  would  sell  any  additional  gas  beyond  ’53.  That  just  got 
caught  in  that  situation. 

If  I  were  analyzing  it,  and  preparing  the  exhibit  this 
morning,  I  probably  would  prepare  it  differently,  but  it 
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was  done  at  my  direction  back  yonder  a  conple  of  years  ago, 
18  months  ago,  that  we  do  not  take  into  account  any  in¬ 
creased  business  or  increased  expenses  after  the  year  1953. 

Q.  So  that  we  understand  each  other,  if  you  maintain 
without  enlarging  the  present  capacity  of  your  plant,  you 
would  then  be  faced  with  additional  costs  in  the  year  1954, 
1955,  and  1956,  which  are  not  reflected  here?  A.  That^s 
right. 

Q.  Mr.  Kayser,  I  call  your  attention  to  this  statement 
that  appears  in  your  prospectus  as  of  April  14,  1950,  relat¬ 
ing  to  the  El  Paso  Natural  Gas  Company  and  the  issuance 
of  63,232  shares  of  4-1/4  convertible  second  preferred  stock, 
page  21,  which  is  as  follows:  “In  connection  with  the  ap¬ 
plication  of  the  company  and  the  Pacific  Gas  and  Electric 
Company  relating  to  the  transportation  of  gas  from  the 
San  Juan  Basin,  Interstate  Natural  Gas  Company  filed 
with  the  Federal  Power  Commission  a  request  for  leave  to 
intervene  in  the  proceedings  with  a  petition  that  the  com¬ 
pany  and  Pacific  be  required  to  operate  their  pipe  lines  as 
common  carriers,  file  rates  as  such  and  allocate  a  portion 
of  the  capacity  of  their  pipe  line  systems  for  the  transpor¬ 
tation  of  gas  for  others.  Interstate  Natural  Gas  Company 
contends  that  this  is  required  by  the  provisions  of  the  Leas¬ 
ing  Act  of  February  25,  1920,  as  amended  by  the  Act  of 
August  31, 1935,  under  which  the  company  and  Pacific  have 
constructed  or  will  construct  portions  of  their  pipe  lines 
across  public  lands.  The  company  and  Pacific  have  op¬ 
posed  the  request  for  intervention.  Thus  far,  the  Commis¬ 
sion  has  not  taken  final  action  on  the  request.  Previously, 
communications  from  Interstate  had  been  received  by  the 
company  and  the  Southern  California  companies  demand¬ 
ing  that  they  transport  gas  from  Interstate  and  file  rates 
therefor  as  common  carriers,  which  demands  were  re- 
f^sed.” 

That  is  true  and  correct,  as  to  your  position  respecting 
the  transportation  under  this  request  of  Interstate?  A. 
Yes,  sir,  that  is  a  correct  statement. 
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Q.  Also  calling  to  your  attention  the  statement  that  ap¬ 
pears  on  page  26  of  the  prospectus,  which  reads  as  follows : 
“Permits  have  been  obtained  from  public  authorities  for 
river  and  canal  crossings  whenever  required  by  such  au¬ 
thorities,  and  rights  of  way  grants,  permits,  or  licenses  for 
pipe  lines  across  lands  controlled  by  public  authorities 
have  been  obtained  from  the  respective  authorities,  except 
in  certain  cases  where  informal  consents  were  obtained 
from  such  authorities  pending  acquisition  of  rights  of  way 
grants.  Rights  of  way  permits  from  federal  government 
authorities  usually  require  that  the  pipe  lines  be  con¬ 
structed,  operated,  and  maintained  as  common  carriers  and 
some  permits  limit  the  use  of  the  pipe  lines  to  the  trans¬ 
portation  of  gas  produced  in  conformity  with  state  and 
federal  laws,  including  laws  prohibiting  waste.  Rights  of 
way,  permits,  and  licenses  obtained  from  public  authorities 
are  subject  to  regulatory  powers  of  such  authorities  and  in 
many  cases  are  subject  to  revocation.” 

Is  that  a  correct  statement?  A.  Yes,  sir,  that  is  a  cor¬ 
rect  statement. 

Q.  Do  I  understand  from  this  statement  that  El  Paso 
Natural  Gas  Company  has  obtained  from  the  Secretary  of 
Interior  grants  of  rights  of  way  under  the  Leasing  Act  of 
1920,  as  amended?  A.  Yes,  sir. 

Q.  That  is  by  reason  of  crossing  these  public  lands?  A. 
A.  Yes.  It  would  be  impossible  to  construct  the  pipe  line 
without  them. 

Q.  And  you  have  so  constructed  your  pipe  lines  pursuant 
to  such  grants  ?  A.  Correct. 

Q.  And  so  far  as  the  construction  of  the  San  Juan  pipe 
line  is  concerned,  will  you  have  to  obtain  such  grants  from 
the  Secretary  of  the  Interior?  A.  Yes,  sir. 

Q.  Is  your  company  willing  to  comply  with  the  commit¬ 
ments  made  to  the  Secretary  of  the  Interior  at  the  time  you 
obtain  these  grants?  A.  It  depends  upon  how  you  inter¬ 
pret  that  commitment,  Mr.  Kurtz.  Just  the  blanket  state¬ 
ment  of  a  common  carrier  pipe  line  for  gas  is  not  possible 
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of  performance  without  some  definitions,  restrictions,  rules, 
and  regulations. 

Our  position  about  it  is  that  until  such  definitions,  rules 
and  regulations  are  made,  it  is  not  practical  for  us  to  act 
as  a  common  carrier.  We  haven’t  any  notion,  of  course, — 
and  we  couldn’t,  if  we  wanted  to — of  disobeying  the  law, 
but  any  law  that  is  as  broad  in  its  general  language  as  that 
must  have  some  interpretation,  must  have  some  reasonable 
rules  and  regulations  in  connection  with  it  before  it  can  he 
performed. 

Q.  What  do  you  mean  by  some  interpretation?  In  other 
words,  you  take  the  same  position  that  Mr.  Cragin  took; 
that  it  would  require  a  decision  of  the  Supreme  Court?  A. 
It  will  take  a  definition  of  what  are  the  obligations  that  are 
imposed  on  a  pipe  line  by  that  language  before  we  will  ac¬ 
cept  any  specific  obligation  under  it.  We  will,  of  course, 
accept  the  obligation  that  is  finally  determined  and  defined 
as  the  company’s  obligation  under  that  Act.  But  until  then, 
it  isn’t  practical  to  do  it. 

I  would  like  to  say  this :  It  isn’t  like  a  train  that  is  going 
along,  that  is  going  to  have  some  room;  you  step  on  the 
train  and  pay  your  fare.  You  do  that  once,  and  that  is  all. 

It  isn’t  practical  to  transport  gas  that  way;  it  just  isn’t 
in  the  cards. 

Q.  What  I  am  trying  to  get  at  is  the  position  of  the  com¬ 
pany.  Now,  assume  that  this  Commission  asked  you  to  file 
rates  as  a  common  carrier ;  would  you  do  so?  A.  We  would 
contest  any  order  by  you  to  require  us  to  file  rates  as  a 
common  carrier  and  take  it  right  on  up  through  the  courts 
and  get  a  final  determination  on  that  power  within  the 
Commission. 

Q.  I  think  that  clarifies  for  me  your  position. 

Mr.  Kurtz :  I  have  no  further  questions,  Mr.  Examiner. 
Thank  you. 

Presiding  Examiner:  Are  there  any  further  questions 
of  this  witness  on  the  part  of  anyone? 
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Mr.  Hill :  Interstate  has  a  few  questions  they  would  like 
to  ask. 

Presiding  Examiner :  Go  ahead. 

By  Mr.  Hill : 

Q.  Mr.  Kayser,  I  wasn’t  here  when  you  qualified.  Among 
your  many  accomplishments,  I  don’t  know  whether  you  are 
a  lawyer,  or  not;  are  you?  A.  No,  I  am  not  a  practicing 
lawyer.  I  was  up  to  1928. 

Q.  But  you  do  have  a  legal  education?  A.  Well,  I  got  it 
the  hard  way. 

Q.  I  would  like  to  have  you  refer  to  Exhibit  306,  desig¬ 
nated  as  the  Fullerton  Oil  Company  proposal. 

•  ••••••••• 

Q.  From  the  Department  of  the  Interior?  A.  Bight. 

Q.  In  obtaining  those  grants,  you  had  to  file,  of  course, 
an  application  with  the  Department  of  the  Interior  for  the 
rights  of  way,  did  you  not?  A.  I  think  that  is  the  proce¬ 
dure. 

Q.  And  when  the  Department  of  the  Interior  grants  those 
privileges  to  you,  it  comes  in  the  form  of  a  written  license, 
does  it  not,  or  writing?  A.  I  am  not  familiar  with  the  exact 
form  in  which  it  comes,  because  I  did  not  personally  handle 
any  of  those  applications. 

Q.  Have  you  ever  read  any  of  the  licenses  that  have  been 
granted  to  you  by  the  Department  of  the  Interior  for  rights 
of  way  across  government  lands?  A.  I  am  sure  that  I 
never  read  one  in  my  life. 

Q.  Have  you  ever  read  Section  28  of  the  Leasing  Act? 
A.  The  chances  are  very  good  that  I  have. 

Q.  May  I  refresh  your  recollection  by  reading  that  short 
section:  “Bights  of  way  through  the  public  lands  may  be 
granted  by  the  Secretary  of  the  Interior  for  pipe  line  pur¬ 
poses  for  the  transportation  of  oil  or  natural  gas,  to  any 
applicant  possessing  the  qualifications  provided  in  Section 
181  of  this  Title,  to  the  extent  of  the  ground  occupied  by 
the  said  pipe  line  and  25  feet  on  each  side  of  the  same,  un¬ 
der  such  regulations  and  conditions  as  to  survey,  location. 
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application,  and  use  whicli  may  be  prescribed  by  the  Secre¬ 
tary  of  the  Interior,  and  upon  the  express  condition  that 
such  pipe  line  shall  be  constructed,  operated,  and  main¬ 
tained  as  a  common  carrier,  and  shall  accept,  convey,  trans¬ 
port,  or  purchase  without  discrimination,  oil  or  natural  gas 
produced  from  government  lands  in  the  vicinity  of  the  pipe 
line/’ 

You  recall  now,  of  course, — 

Presiding  Examiner:  I  suppose  he  will  have  to  accept 
your  statement  that  that  is  a  correct  reading  of  the  statute. 
Beyond  that  ask  your  question. 

By  Mr.  Hill : 

Q.  Do  you  say  to  the  Conamission,  in  the  licenses  that 
have  been  granted  to  you  by  the  Department  of  the  Inter¬ 
ior,  that  that  is  not  a  condition  which  has  been  impressed 
upon  the  licensee? 

Presiding  Examiner:  I  think  you  are  going  to  have  to 
go  to  those  licenses  as  they  are,  rather  than  trust  to  what 
appears  to  be  a  somewhat  limited  acquaintance  with  them 
on  the  part  of  this  witness. 

Mr.  Hill :  Mr.  Examiner,  this  is  cross  examination. 

Presiding  Examiner :  That  is  right,  but  he  says  he  does 
not  know. 

Mr.  Hill :  He  is  president  of  the  company,  and  he  is  an 
attorney.  He  is  a  very  able  man  and  I  am  quite  sure  from 
the  exactitude  with  which  he  has  testified,  he  undoubtedly 
knows  whether  or  not  that  condition  is  in  these  licenses. 

By  Mr.  Hill: 

Q.  Do  you  recall  at  this  time  whether  or  not  they  are,  or 
are  not?  A.  I  do  not  know  whether  or  not  they  are  printed, 
written,  or  otherwise  in  the  license,  but  I  am  familiar  with 
the  statute  that  you  mentioned  and  with  the  implications 
that  necessarily  arise  from  the  fact  that  there  is  the  statute, 
and  we  have  the  right  of  way. 

Q.  In  answer  to  a  question  propounded  to  you  by  coun¬ 
sel  for  the  Commission,  I  believe  you  said  that  before  you 
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would  accept  this  interpretation,  yon  would  have  to  have 
a  decision  of  the  Supreme  Court  of  the  United  States?  A. 
That’s  right. 

Mr.  Grambling:  He  didn’t  put  that  interpretation  on  it. 

Presiding  Examiner;  He  said  they  would  contest  in 
every  lawful  and  proper  manner,  or  something  of  the  kind. 
He  did  not  go  to  that  precise  extreme. 

By  Mr.  Hill ; 

Q.  Mr.  Kayser,  is  there  any  doubt  in  your  mind  as  to  the 
definition  of  the  words  ‘^common  carrier”?  A.  There  is 
extreme  doubt  as  to  what  are  the  obligations  of  a  common 
carrier  of  natural  gas. 

Q.  If  the  Federal  Power  Commission,  in  this  proceeding, 
should  hold  that  you  are  a  common  carrier  of  natural  gas 
and  if  Interstate  tenders  you  gas  for  shipment,  will  you 
accept  such  shipments? 

Mr.  Grambling;  Now,  Your  Honor,  that  question  is  ob¬ 
jectionable. 

Presiding  Examiner;  Objection  sustained. 

By  Mr.  Hill; 

Q.  Prior  to  this  hearing,  written  demand  has  been  made 
upon  your  company,  has  it  not,  Mr.  Kayser?  A.  Yes,  sir. 

Q.  For  you  to  accept  tenders  of  gas  from  Interstate?  A. 
I  am  not  sure  it  is  the  same  corporate  entity  that  has  inter¬ 
vened,  but  it  is  the  same,  as  I  understand  it,  the  same  group 
that  have  been  carrying  on  this  matter. 

Q.  That  was  made  in  writing?  A.  Yes,  I  believe  that’s 
right. 

Q.  And  you  rejected  it  in  writing?  A.  Yes,  I  did  reject 
it;  that’s  correct. 

Q.  Mr.  Kayser,  does  El  Paso  or  San  Juan  own  any  inter¬ 
est  directly  or  indirectly  in  Pacific  Gas  and  Electric,  South¬ 
ern  Counties,  or  Southern  California?  A.  No,  sir. 

Q.  Have  you  financed  any  of  the  producers  of  gas  in  your 


Defendant’s  Exhibit  No.  5. 


UNITED  STATES 

DEPAETMENT  OP  THE  INTEBIOB 
OFFICE  OP  THE  SECEETAET 
WASHINGTON  25,  D.  a 

May  29, 1951 


My  dear  Mr.  Kayser : 

This  is  in  reply  to  your  letter  of  April  27  stating  that  the 
El  Paso  Natural  Gas  Company  cannot  accept  the  stipula¬ 
tion  transmitted  to  the  company  by  Assistant  Secretary 
Doty  on  March  22  with  respect  to  the  obligation  of  the  El 
Paso  Natural  Gas  Company  to  transport  gas  as  a  common 
carrier  through  pipelines  which  cross  the  public  lands. 

‘  As  you  know,  subsequent  to  the  receipt  of  the  stipulation 
'  by  El  Paso,  representatives  of  your  Company,  of  the  Fed¬ 
eral  Power  Commission,  and  of  this  Department  held  ex¬ 
tensive  discussions  regarding  the  revision  of  the  text  of  the 
stipulation,  which  is  to  be  a  general  stipulation  to  be  re¬ 
quired  from  natural  gas  pipeline  companies  where  they  are 
required  by  section  28  of  the  Mineral  Leasing  Act  (30 
'  U.S.C.,  1946  ed.,  sec.  185)  to  act  as  common  carriers.  Dur¬ 
ing  the  discussions  Mr.  Sam  Morris  of  Arizona  used  his 
good  offices  in  an  attempt  to  reach  an  agreement. 

As  a  result,  the  Department,  with  the  concurrence  of  the 
Federal  Power  Commission,  has  adopted  the  enclosed  stip¬ 
ulation.  This,  I  believe,  is  the  only  practical  way  to  enforce 
the  law. 

This  stipulation  goes  a  long  way  toward  meeting  the  ob¬ 
jections  which  you  and  your  representatives  voiced  to  the 
stipulation  requested  on  March  22.  It  is  substantially  iden¬ 
tical  with  the  draft  of  stipulation  which  was  worked  out 
with  Mr.  Grambling  and  which  was  discussed  with  him  up 
to  April  19,  except  in  the  two  respects  to  be  mentioned 
later. 

On  April  19  Mr.  Grambling  announced  that  the  Company 
could  not  agree  to  the  draft  of  stipulation  because  of  the 
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requirement  in  the  stipulation  that  the  applicant  for  the 
pipeline  must  under  certain  conditions  and  if  properly  au¬ 
thorized,  increase  the  capacity  of  the  pipe  line  for  the  pur¬ 
pose  of  furnishing  common  carrier  transportation  service. 
Mr.  Gramhling  stated  that  El  Paso  would  file  suit  against 
the  Secretary  in  order  to  secure  a  judicial  determination 
with  respect  to  the  scope  of  the  common  carrier  provision. 
It  was  suggested  to,  and  agreed  by  Mr.  Gramhling,  that  a 
suit  should  not  be  commenced  until  after  El  Paso  had  for¬ 
mally  refused  to  execute  the  March  22  stipulation  and  the 
Department  had  submitted  the  revised  stipulation  for  exe¬ 
cution  by  El  Paso.  However,  suit  was  filed  before  the  en¬ 
closed  stipulation  could  be  transmitted  to  El  Paso. 

The  enclosed  stipulation  differs  from  that  worked  out 
with  Mr.  Gramhling  in  the  following  respects : 

1.  The  authority  to  require  the  applicant  to  apply  for 
permission  to  increase  the  capacity  of  its  pipeline  for  the 
purpose  of  rendering  common  carrier  transportation  is  lim¬ 
ited  so  that  the  applicant  may  not  be  required  to  increase 
the  line’s  capacity  to  such  an  extent  that  such  increased 
capacity,  when  added  to  any  increased  capacity  theretofore 
provided  pursuant  to  the  stipulation,  will  exceed  that  ca¬ 
pacity  of  the  pipeline  not  devoted  to  common  carrier  trans¬ 
portation  at  the  time  the  request  for  common  carrier  trans¬ 
portation  is  made. 

2.  In  a  proceeding  for  authority  to  increase  capacity,  the 
prospective  shipper  must  agree  to  offer  natural  gas  for 
transportation  through  the  pipeline,  upon  completion  of 
construction  of  the  increased  capacity  within  a  reasonable 
time,  in  such  amounts  and  for  such  period  of  time  as  will 
be  sufficient  to  pay  the  construction  and  operation  costs  of 
the  pipeline  allocable  to  his  shipments  plus  a  reasonable 
return  on  the  investment  allocable  to  such  shipments. 

The  revised  stipulation  is  submitted  to  you  pursuant  to 
the  informal  understanding  of  April  19,  notwithstanding 
the  institution  of  suit  contrary  to  this  understanding.  If 
the  El  Paso  Natural  Gas  Company  executes  the  files  this 


stipulation  without  qualification  in  connection  with  its 
pending  applications  for  rights-of-way  on  which  no  final 
action  has  been  taken,  the  Bureau  of  Land  Management 
will  be  instructed  to  resume  the  processing  of  the  applica¬ 
tions. 

With  respect  to  rights-of-way  which  have  already  been 
granted  to  El  Paso  by  this  Department  in  connection  with 
the  San  Juan  pipeline,  this  Department  will  interpose  no 
objection  to  the  operation  and  use  of  the  pipelines  on  such 
rights-of-way,  pending  and  subject  to  the  final  decision  in 
the  case  of  El  Paso  Natural  Gas  Compam/y  v.  Oscar  L.  Chap¬ 
man,  Civil  No.  1793-51,  in  the  United  States  District  Court 
for  the  District  of  Columbia. 

Your  attention,  however,  is  called  to  Mr.  Grambling’s 
letter  of  August  17,  and  the  Bureau’s  reply  of  August  18, 
1950,  which  related  to  portions  of  the  San  Juan  pipeline 
right-of-way  across  national  forest  lands.  The  Bureau  of 
Land  Management  advises  that  no  applications  for  such 
portions  of  the  right-of-way  across  national  forest  lands 
have  as  yet  been  filed. 

Sincerely  yours, 

(Sgd.)  Oscar  L.  Chapman, 

Secretary  of  the  Interior. 

Mr.  Paul  Kayser,  President 

El  Paso  Natural  Gas  Company 

10th  Floor 

Bassett  Tower 

El  Paso,  Texas 

Enclosure 


COMMON  CARRIER  STIPULATION. 

(a)  The  applicant  agrees  that  it  will  operate  the  pipe  line 
as  a  common  carrier  in  accordance  with  the  provisions  of 
the  Mineral  Leasing  Act  as  now  or  hereafter  amended  and 
pertinent  regulations  heretofore  or  hereafter  adopted 
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thereunder  and  that  it  will  transport  natural  gas  for  others, 
whether  such  gas  is  produced  from  government  lands  or 
not,  at  reasonable  rates  and  subject  to  conditions  to  be 
allowed  or  determined  by  the  regulatory  agency  having 
jurisdiction  over  such  transportation,  provided  that  no 
condition  shall  be  imposed  by  the  applicant  which  is  incon¬ 
sistent  with  the  applicant’s  obligation  to  operate  its  pipe 
line  as  a  common  carrier.  The  applicant  agrees  to  provide 
common  carrier  transportation  service  requested,  including 
firm  service,  as  follows; 

(1)  When  any  request  for  the  transportation  of 
natural  gas  is  made  and  there  is  unused  capacity  in  the 
applicant’s  pipe  line,  the  applicant  agrees  promptly, 
or  within  such  time  as  may  be  fixed  by  the  Secretary, 
(i)  to  file  with  the  regulatory  agency  having  jurisdic¬ 
tion  over  such  matter  an  application  for  issuance  of 
authority  to  the  applicant  to  transport  such  gas,  to  the 
extent  of  the  unused  capacity  of  the  pipe  line,  if  an 
application  for  such  authority  is  required  by  the  law 
applicable  to  such  agency  or  by  the  rules  or  regulations 
of  such  agency,  and,  upon  the  issuance  of  such  author¬ 
ity,  to  commence  to  render  service  to  the  extent  of  the 
unused  capacity  of  the  pipe  line  pursuant  to  the  terms 
and  conditions  of  such  authority,  or  (ii)  where  no  such 
authority  need  be  obtained  in  advance  of  transporta¬ 
tion,  to  file  a  rate  schedule  or  tariff  with  such  regula¬ 
tory  agency  and  to  commence  to  render  transportation 
service  at  the  rates  and  subject  to  the  conditions  al¬ 
lowed  or  determined  by  such  agency.  Nothing  in  this 
paragraph  (1)  shall  he  construed  to  prevent  any  right 
of  appeal  which  the  applicant  may  have  under  appli¬ 
cable  law  from  the  issuance  of  authority  xmder  clause 
(i)  or  from  any  determination  of  rates  or  conditions 
under  clause  (ii)  of  the  preceding  sentence,  hut  no 
appeal  taken  by  the  applicant  shall  delay  the  commence¬ 
ment  of  transportation  service  by  the  applicant  as 
provided  in  that  sentence. 

(2)  If  there  is  no  unused  capacity  or  insufficient 
unused  capacity  in  the  applicant’s  pipe  line  at  the 
time  when  the  request  for  transportation  is  made,  the 
applicant  agrees  promptly,  or  within  such  time  as  may 
he  fixed  by  the  Secretary,  to  file  with  any  regulatory 


306 


agency  having  jurisdiction  over  such  matter  an  appli¬ 
cation  for  issuance  of  authority  to  the  applicant  to 
increase  the  capacity  of  its  pipe  line  sufficiently  to 
enable  the  applicant  to  provide  for  the  transportation, 
of  the  natural  gas  proposed  for  shipment,  but  the 
applicant  shall  not  be  required  to  apply  for  the  issu¬ 
ance  of  authority  to  increase  the  capacity  of  its  pipe 
line  to  such  an  extent  that  such  increased  capacity, 
when  added  to  any  increased  capacity  theretofore 
provided  pursuant  to  this  stipulation,  wUl  exceed  that 
capacity  of  the  pipe  line  not  devoted  to  common  carrier 
transportation  at  the  time  the  request  for  common 
carrier  transportation  is  made.  The  applicant  shall 
be  required  to  file  an  application  for  authority  to 
increase  the  capacity  of  its  pipe  line  only  if  the  pro¬ 
spective  shipper  joins  in  such  application  and  only  if 
the  prospective  sMpper  advises  the  applicant  in  writing 
that  at  any  hearing  upon  such  application  the  shipper 
shall  have  the  burden  of  showing  an  adequate  gas 
supply,  markets,  and  other  relevant  facts  necessary 
to  establish,  consistent  with  applicable  law,  the  eco¬ 
nomic  feasibility  of  the  facilities  and  investment  re¬ 
quired  to  provide  necessary  added  capacity  and  to 
justify  the  issuance  of  authority  for  the  construction, 
of  such  facilities,  and  that  the  shipper  agrees  to  offer 
natural  gas  for  transportation  through  the  applicant's 
pipe  line,  upon  completion  of  the  construction  of  the 
increased  capacity  within  a  reasonable  time,  in  such 
amounts  and  for  such  period  of  time  as  will  be  sufficient 
to  pay  the  construction  and  operation  costs  allocable  to 
his  shipments  plus  a  reasonable  return  on  the  invest¬ 
ment  allocable  to  such  shipments.  Applicant  further 
agrees  to  proceed  diligently  to  provide  the  increased 
capacity  for  common  carrier  transportation,  the  con¬ 
struction  of  which  is  authorized  by  any  final  order  of 
any  regulatory  agency  having  jurisdiction  over  such 
transportation,  provided  that  the  applicant  will  not  be 
required  to  construct  such  additional  facilities  until 
it  is  able  to  obtain  necessary  outside  funds,  if  any  are 
needed,  on  terms  submitted  to  and  sanctioned  by  the 
regulatory  agency  in  connection  with  the  application 
to  obtain  such  authority,  but  nothing  herein  contained 
shall  be  construed  as  a  waiver  of  any  right  which  the 
applicant  may  have  under  applicable  law  to  appeal 
from  such  final  order. 
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Upon  completion  of  construction  under  such  authori¬ 
zation,  applicant  will  take  all  steps  necessary,  including 
the  filing  of  rate  schedules  or  tariffs  where  require^ 
to  commence  service  pursuant  to  the  terms  and  condi¬ 
tions  of  the  authorization  and  at  the  rates  and  subject 
to  the  conditions  allowed  or  determined  by  the  agency. 
Nothing  in  the  preceding  sentence  shall  be  constru^ 
to  prevent  any  right  of  appeal  which  the  applicant  may 
have  under  applicable  law  from  any  determination  of 
rates  or  conations  by  the  regulatory  agency,  but  no 
such  appeal  taken  by  the  applicant  after  the  completion 
of  construction,  shall  delay  the  commencement  oi  trans¬ 
portation  service  by  the  appliceint  as  provided  in  that 
sentence. 

(b)  Any  rate  schedule  or  tariff  filed  under  paragraph 
(a)  shall  include  the  provisions  set  forth  in  paragraph  (a) 
of  this  stipulation  and  no  change  shall  be  made  in  para¬ 
graph  (a)  without  first  obtaining  the  approval  of  the  Sec¬ 
retary  of  the  Interior.  A  copy  of  such  rate  schedule  or 
tariff  and  of  any  amendment  to,  or  revision  of,  a  rate 
schedule  or  tariff  shall  be  furnished  to  the  Secretary  of  the 
Interior  when  the  original  is  filed  with  the  regulatory 
agency. 

(c)  None  of  the  specific  provisions  of  this  stipulation 
shall  be  construed  to  limit  in  any  way  the  obligation  of  the 
applicant  to  operate  its  pipe  line  as  a  common  carier  in 
accordance  with  the  provisions  of  the  Mineral  Leasing  Act 
as  now  or  hereafter  amended  and  pertinent  regulations 
heretofore  or  hereafter  adopted  under  that  Act  or  any 
other  obligations  imposed  on  the  applicant  by  such  Act 
or  regulations,  and  any  violation  of  such  obligation  shall 
be  ground  for  the  cancellation  of  the  right-of-way,  as  pro¬ 
vided  in  the  Mineral  Leasing  Act. 
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Defendant’s  Exhibit  No.  6. 

UNITED  STATES  DEPARTMENT  OF  THE  INTEBIOB. 

OFFICE  OF  THE  SECBETABY 
WASHINGTON  25,  D.  0. 

May  29,  1951 

My  dear  Mr.  Kayser : 

This  is  in  reply  to  yonr  letter  of  May  11  and  the  stipula¬ 
tion  proposed  to  be  filed  in  the  pending  case  of  El  Paso 
Natural  Gas  Company  v.  Oscar  L.  Chapman,  Civil  No. 
1793-51,  in  the  United  States  District  Court  for  the  District 
of  Columbia. 

In  effect,  the  stipulation  would  permit  the  El  Paso  Natu¬ 
ral  Gas  Company  to  complete  construction  of  its  San  Juan 
natural  gas  pipeline  and  to  utilize  the  line  without  objection 
pending  the  outcome  of  this  case  in  which  the  company  is 
challenging  the  authority  of  the  Secretary  of  the  Interior 
to  require  the  company  to  act  effectively  as  a  common  car¬ 
rier  under  the  Mineral  Leasing  Act. 

The  proposed  stipulation  is  unacceptable  as  it  extends 
to  portions  of  the  San  Juan  pipeline  which  have  not  yet 
been  constructed  and  for  which  rights-of-way  have  not 
been  granted  by  this  Department,  and  because,  among 
other  reasons,  it  would  place  a  premium  on  delays  by  the 
company  in  prosecuting  this  litigation  and  in  complying 
with  its  common  carrier  obligation  under  the  Mineral 
Leasing  Act.  However,  this  Department  would  be  willing 
to  consider  entering  into  a  stipulation  which  would  permit 
El  Paso,  during  the  pendency  of  the  current  litigation,  to 
supply  gas  through  the  presently  completed  portions  of 
the  San  Juan  pipeline  to  the  Arizona  communities  which 
are  to  he  serviced  by  that  line. 

Sincerely  yours, 

(Sgd.)  OscAE  L.  Chapman 

Secretary  of  the  Interior 

Mb.  Paud  Katseb,  President 
El  Paso  Natural  Gas  Company 
10th  Floor 
Bassett  Tower 
El  Paso,  Texas 
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Defendant’s  Eidiibit  No.  7. 

UNITED  STATES  DEPABTMENT  OF  THE  INTEBIOB 
OFFICE  OF  THE  SECBBTAKY 
WASHINGTON  25,  D.  O. 

Mar  19  1951 

My  dear  Mr.  Wallgren: 

In  onr  letter  of  June  16,  1950,  yon  were  informed  that 
this  Department  proposed,  in  order  to  enforce  the  common 
carrier  provision  in  section  28  of  the  Mineral  Leasing  Act, 
as  amended  (30  U.  S.  C.,  1946  ed.,  sec.  185),  to  require  all 
applicants  for  oil  or  gas  pipe  line  rights-of-way  across  pub¬ 
lic  lands  to  file  a  stipulation  agreeing  to  operate  the  pipe 
line  as  a  common  carrier  and  to  file  a  rate  schedule  and 
tariff  for  the  transportation  of  oil  or  gas  as  a  common  car¬ 
rier  with  such  regulatory  agency  as  the  Secretary  of  the 
Interior  might  prescribe.  The  text  of  the  brief  stipulation 
was  set  forth  in  the  letter. 

Subsequent  experience  with  this  stipulation  has  con¬ 
vinced  this  Department  that  the  stipulation  should  be  im¬ 
proved  to  make  more  effective  the  common  carrier  require¬ 
ment  of  the  Mineral  Leasing  Act  so  far  as  it  relates  to 
natural  gas  pipe  lines. 

Accordingly,  this  Department  has  undertaken  the  revi¬ 
sion  of  the  stipulation.  In  this  work,  members  of  this  De¬ 
partment  have  conferred  with  and  received  the  generous 
cooperation  of  General  Counsel  Bradford  Boss  and  his 
staff.  As  a  result,  a  revised  stipulation  has  been  prepared 
which  meets  their  approval,  and  which,  it  is  believed,  will 
serve  to  make  more  effective  the  common  carrier  provision 
of  the  Mineral  Leasing  Act  and  to  mark  the  respective  re¬ 
sponsibilities  and  jurisdiction  of  this  Department  and  of 
the  Federal  Power  Commission  in  connection  with  the  oper¬ 
ation  of  natural  gas  pipe  lines  on  rights-of-way  granted 
under  the  Mineral  Leasing  Act. 

The  revised  stipulation  states  the  general  obligation  of 
the  applicant  for  a  natural  gas  pipe  line  right-of-way  to 
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operate  the  pipe  line  as  a  common  carrier.  The  stipulation 
requires  specifically  that,  within  30  days  after  a  request  by 
the  Secretary  of  the  Interior,  the  applicant  shall  submit  to 
the  Secretary  a  common  carrier  rate  schedule  or  tariff,  and 
that  within  15  days  after  the  applicant  is  notified  by  the 
Secretary  that  the  schedule  or  tariff  is  not  inconsistent  with 
its  common  carrier  obligation,  the  applicant  shall  file  the 
rate  schedule  or  tariff  with  the  Federal  Power  Commission 
or  such  other  regulatory  agency  as  may  have  jurisdiction 
over  the  transportation.  Under  this  procedure,  the  Com¬ 
mission  will  pass  upon  the  reasonableness  of  the  rates  and 
the  terms  and  conditions  of  service  and  this  Department 
will  pass  upon  such  provisions  of  the  schedule  or  tariff  as 
bear  upon  the  applicant's  common  carrier  obligation. 

The  revised  stipulation  further  provides  that  when  any 
request  for  the  transportation  of  natural  gas  is  made,  the 
pipe  line  operator  shall  file  with  the  Federal  Power  Com¬ 
mission  or  such  other  regulatory  agency  as  may  have  juris¬ 
diction  over  the  matter  an  application  for  issuance  of  au¬ 
thority  to  the  applicant  to  transport  such  gas,  if  an  appli¬ 
cation  for  such  authority  is  required  by  the  rules  or  regu¬ 
lations  of  the  agency,  and,  if  there  is  no  excess  capacity  in 
the  pipe  line  available  for  such  transportation,  for  author¬ 
ity  to  increase  the  capacity  of  the  pipe  line  to  the  extent  re¬ 
quired  to  handle  such  transportation.  The  pipe  line  opera¬ 
tor,  however,  would  be  required  to  file  a  request  for  increas¬ 
ing  the  capacity  of  the  pipe  line  only  if  the  prospective 
shipper  joins  in  the  request  and  agrees  that  at  any  hearing 
held  on  the  request  it  shall  have  the  burden  of  showing 
that  it  has  adequate  gas  reserves  and  markets,  and  other 
facts  necessary  to  justify  the  issuance  of  authority  to  the 
applicant  to  increase  the  capacity  of  its  pipe  line.  These 
provisions  of  the  stipulation  were  suggested  by  the  General 
OounsePs  office.  It  appears  that  they  will  adequately  pro¬ 
tect  the  interests  of  both  the  pipe  line  operator  and  the 
prospective  shipper. 
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The  stipulation  also  contains  a  provision  suggested  by 
the  General  Counsel’s  office  fixing  the  maximum  rates  and 
charges  which  may  be  included  in  the  rate  schedules  or 
tariffs  required  to  be  filed  at  the  time  of  the  initial  filing 
of  the  schedules  or  tariff.  It  is  assumed  that  this  provision 
is  in  accordance  with  the  practices  followed  by  the  Commis¬ 
sion. 

It  would  be  appreciated  if  the  Commission  would  inform 
us  whether  there  appears  to  be  any  objection  to  the  revised 
stipulation,  copies  of  which  are  attached.  In  view  of  the 
fact  that  there  is  considerable  pressure  on  the  Department 
to  complete  action  on  pending  right-of-way  applications  of 
the  El  Paso  Natural  Gas  Company,  it  would  be  appreci¬ 
ated  if  the  views  of  the  Commission  could  be  submitted  as 
soon  as  possible. 

As  soon  as  a  favorable  reply  from  the  Commission  is  re¬ 
ceived,  this  Department  wiU  take  steps  to  have  the  revised 
stipulation  executed  by  all  applicants  for  natural  gas  pipe 
line  rights-of-way  on  whose  applications  no  final  action 
has  yet  been  taken  by  the  Department.  It  is  also  the  inten¬ 
tion  of  this  Department  to  include  the  stipulation  in  its 
right-of-way  regulations. 

Sincerely  yours, 

(Sgd)  Dale  E.  Doty 

Assistavii  Secretary  of  the 
Interior 

Hon.  Mon  C.  Wallgren,  Chairman 
Federal  Power  Commission 
Washington  25,  D.  C. 

Enclosure 

Copy  to :  Bureau  of  Land  Management. 

[Note  :  The  enclosure  which  accompanied  this  letter  is  the 
same  as  Exhibit  C  to  the  complaint  and  printed  therewith, 
snpra,  pages  14-16.] 
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Defendant’s  Exhibit  No.  8. 


FEDEBAIi  POWER  COMMISSION 
WASHINGTON  25 


Mar  22  1951 

Mr.  Dale  E.  Doty 

Assistant  Secretary  of  the  Interior 

Washington  25,  D.  C. 

Dear  Mr.  Doty : 

Yonr  letter  of  March  19,  1951,  to  Chairman  Wallgren 
has  been  referred  to  me  in  his  absence. 

The  Commission  has  no  objection  to  the  snggested  stipu¬ 
lation  which  was  attached  to  your  letter  and  thinks  that  it 
will  be  useful  in  delimiting  the  functions  of  the  Depart¬ 
ment  and  the  Commission  relating  to  the  common  carrier 
obligations  and  operations  of  natural  gas  pipe  line  com¬ 
panies.  Of  course,  it  will  not  eliminate  all  of  the  problems 
arising  from  the  operation  of  natural  gas  pipe  lines  as 
common  carriers,  and  we,  therefore,  shall  continue  to  give 
consideration  to  these  matters  and  to  make  such  sugges¬ 
tions  regarding  them  as  may  from  time  to  time  seem  ap¬ 
propriate. 

Sincerely  yours, 

Claude  L.  Draper 
Acting  Chairma/n 


Defendant’s  Exhibit  No.  9. 


UNITED  STATES  DEPARTMENT  OP  THE  nTEERIOR 
OFFICE  OF  THE  SECRETARY 
WASHINGTON  25,  D.  C. 


Apr  30  1951 

My  dear  Mr.  Wallgren: 

In  a  letter  dated  March  22,  1951  to  Assistant  Secretary 
of  the  Interior  Dale  E.  Doty,  the  Acting  Chairman  of  the 


313 


Federal  Power  Oommission  stated  that  the  Commission  had 
no  objection  to  a  suggested  stipulation  designed  to  imple¬ 
ment  the  common  carrier  obligation  of  the  holders  of  na¬ 
tural  gas  pipeline  rights-of-way  over  public  lands  under 
section  28  of  the  Mineral  Leasing  Act  of  February  25, 1920, 
as  amended  (49  Stat.  678,  30  U.S.C.,  1946  ed.,  sec.  185). 
The  suggested  stipulation  had  been  sent  to  the  Commis¬ 
sion  on  March  19, 1951. 

Subsequently,  the  stipulation  was  presented  to  the  Ell 
Paso  Natural  Gas  Company  and  to  other  pipe  line  com¬ 
panies  for  signature.  Except  in  one  or  two  minor  instances, 
no  company  has  signed  the  stipulation. 

Discussions  with  the  El  Paso  Natural  Gas  Company  and 
with  members  of  the  staff  of  the  Commission  have  made  it 
clear  that  a  number  of  changes  in  the  stipulation  are  de¬ 
sirable.  Consequently,  we  have  redrafted  the  stipulation 
and  enclose  a  copy  of  the  redraft  for  the  approval  of  the 
Commission. 

The  redraft  differs  from  the  earlier  stipulation  in  the 
following  major  respects : 

1.  The  requirement  that  a  rate  schedule  be  filed  with 
the  Commission  prior  to  the  issuance  of  a  certificate  of  con¬ 
venience  and  necessity  for  the  requested  common  carrier 
service  has  been  eliminated.  Along  with  this,  the  imposi¬ 
tion  of  a  formula  governing  the  initial  rates  filed  has  also 
been  eliminated.  It  is  our  understanding  that  the  matter 
of  initial  rates  will  be  considered  by  the  Commission  in 
connection  with  the  issuance  of  the  certificate.  The  re¬ 
vised  stipulation  would  require  the  carrier  to  commence  to 
render  service  in  accordance  with  the  terms  and  conditions 
of  the  authorization,  including  the  rates  allowed  or  deter¬ 
mined  by  the  Commission. 

2.  The  requirement  that  the  Secretary  of  the  Interior 
pass  upon  the  terms  and  conditions  of  the  rate  schedule 


prior  to  its  being  filed  with  the  Commission  has  been  elim¬ 
inated. 

3.  The  provisions  which  make  possible  the  reqnirement 
of  the  construction  of  added  capacity  have  been  revised  to 
make  it  clear  that  such  construction  may  be  required  only 
to  the  extent  that  it  provides  a  substitute  for  capacity  which 
the  pipe  line  operator  uses  for  other  than  common  carrier 
purposes.  Thus,  while  the  Mineral  Leasing  Act  requires 
that  the  lines  be  constructed,  operated,  and  maintained  as 
common  carriers,  this  Department  will  grant  rights-of-way 
for  lines  which  will  be  wholly  or  partially  devoted  to  other 
than  common  carrier  operations  if  the  operator  agrees  to 
add  common  carrier  capacity  equivalent  to  non-common 
carrier  capacity  when  authorized  by  the  Commission. 

4.  Further  protection  is  given  to  the  carrier  with  re¬ 
spect  to  requiring  the  construction  of  additional  capacity  by 
also  requiring  the  prospective  shipper  to  agree  to  ship  gas 
to  the  extent  necessary  to  pay  the  construction  and  opera¬ 
tion  costs  allocable  to  his  shipments  plus  a  reasonable  re¬ 
turn  on  the  investment  allocable  to  such  shipments.  In  ad¬ 
dition,  the  carrier  would  not  be  required  to  construct  addi¬ 
tional  capacity  until  any  necessary  outside  funds  could  be 
obtained  on  terms  submitted  to  and  sanctioned  by  the  Com¬ 
mission  in  connection  with  its  authorization  of  the  construc¬ 
tion  of  additional  capacity. 

5.  Language  has  been  added  to  preserve  whatever  ri^ts 
of  appeal  the  carrier  may  have  from  actions  of  the  Com¬ 
mission. 

6.  The  stipulation  is  made  subject  to  any  amendments  of 
the  Mineral  Leasing  Act. 

We  believe  that  the  extended  discussions  with  members 
of  your  staff  have  been  very  useful  in  that  they  have  en¬ 
abled  us  to  revise  the  draft  to  bring  it  more  into  line  with 
the  Commssion^s  procedures.  We  would  appreciate  re¬ 
ceiving,  as  soon  as  possible,  the  Commission's  approval  of 
the  redraft  or  a  statement  of  any  further  changes  the 
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Commission  believes  necessary  to  make  it  effective  and  to 
bring  it  into  accord  with  the  Commission’s  procedures. 

Sincerely  yours, 

(Sgd.)  OsCAE  L.  Chapman 
Secretary  of  the  Interor 

Hon.  Mon.  C.  Wallgren 
Chairman,  Federal  Power  Commission 
Washington  25,  D.  C. 

Enclosure 

Note  :  The  inclosure  which  accompaned  this  letter  is  the 
same  as  the  stipulation  of  May  29, 1951,  previously  printed, 
sv/pra,  pages  304-307,  in  connection  with  Defendant’s  Ex¬ 
hibit  No.  5. 


Defendant’s  Exhibit  No.  10. 

FEDEBAIi  POWER  COMMISSION 
WASHINGTON  25 

May  10  1951 

Honorable  Oscar  L.  Chapman 
Secretary  of  the  Interior 
Washington,  D.  C. 

My  dear  Mr.  Secretary: 

Your  letter  of  April  30,  1951,  attaching  a  revised  stipu¬ 
lation  designed  to  implement  the  common  carrier  obliga¬ 
tion  of  the  holders  of  natural  gas  pipe  line  rights-of-way 
over  public  lands  has  been  considered  by  the  Commisson. 

This  draft  of  stipulation  appears  to  be  preferable  to  that 
previously  submitted  to  the  Commission  on  March  19, 1951, 
by  Assistant  Secretary  Doty.  The  comments  made  in  our 
letter  of  March  22, 1951  with  respect  to  the  first  suggested 
stipulation  are  applicable  to  this  draft  also. 

You  are,  of  course,  aware  of  proposals  before  Congress 
to  place  with  this  Commission  ‘‘all  jurisdiction  over  nat¬ 
ural  gas  pipe  lines  in  respect  to  obligations  as  a  common 
carrier  in  interstate  commerce.”  The  Commission  is  in 
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accord  with  such  proposals  and  has  prepared  for  the  Sen¬ 
ate  Interstate  and  Foreign  Commerce  Committee  language 
amending  the  Mineral  Leasing  Act  and  the  Natural  Gas 
Act  which  it  believes  would  accomplish  the  purpose  with¬ 
out  depriving  the  Secretary  of  the  Interior  of  necessary 
authority  to  protect  the  reserves  of  natural  gas  on  public 
lands. 

Sincerely  yours, 

Mon  C.  Waulgben 
Chairmcm 

Defendant’s  Exhibit  No.  11. 

UNITED  STATES  DEPAETMENT  OF  THE  INTEEIOE 

Bureau  of  Land  Management 
Washington  25,  D.  C. 

August  18,  1950 

Memorandum 

To :  Regional  Administrators,  Regions  I,  II,  HI,  IV, 

v,vi,  vn 

From :  Director 

Subject :  Common  Carrier  Stipulation  for  Pipeline  Rights- 
of-Way 

The  attached  letter  shows  the  present  form  of  the  com¬ 
mon  carrier  stipulation  required  under  section  28  of  the 
Mineral  Leasing  Act.  This  has  been  arrived  at  after  rep¬ 
resentatives  of  gas  pipe  lines  and  one  oil  pipe  line  had 
raised  questions  on  the  scope  of  the  stipulation. 

Submission  of  this  stipulation  will  constitute  compliance 
with  the  common  carrier  stipulation  requirement  for  gas 
pipe  lines  under  section  28  of  the  Mineral  Leasing  Act. 
Submission  of  the  same  stipulation  with  the  word  ^‘oil” 
substituted  for  “gas”  will  constitute  compliance  with  re¬ 
spect  to  oil  pipe  lines. 

In  every  case  where  a  decision  is  issued  either  granting 
the  right-of-way  or  granting  permission  to  construct  in  ad- 
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vance  of  the  issuance  of  the  right-of-way  the  decision  shonld 
call  on  the  applicant  to  file  within  30  days  of  the  receipt  of 
the  decision,  if  he  has  already  filed  the  stipulation,  or, 
within  30  days  after  he  has  filed  the  stipulation  or  prior 
to  the  time  gas  is  first  transported  through  the  lines,  which¬ 
ever  is  later,  the  required  tariff  and  rate  schedule  with  the 
appropriate  agency.  In  the  case  of  interstate  lines  for  gas 
this  will  be  the  Federal  Power  Commission,  and  for  oil, 
the  Interstate  Commerce  Commission.  If  any  line  does  not 
cross  a  state  boundary  and  will  not  connect  up  with  any 
such  lines,  then  the  appropriate  agency  is  the  Secretary  of 
the  Interior. 

In  no  case  should  a  right-of-way  or  permission  to  con¬ 
struct  in  advance  of  the  issuance  of  the  right-of-way  be 
granted  unless  and  until  the  required  stipulation  is  filed, 
without  any  reservations,  objections  or  qualifications  of 
any  kind.  Where  reservations,  objections  or  qualifications 
are  requested  or  offered  with  the  stipulation,  it  should  be 
treated  as  noncompliance  with  the  requirement  for  a  stipu¬ 
lation. 

Please  call  this  to  the  attention  of  all  employees  handling 
rights-of-way  and  have  copies  of  this  placed  with  all  right- 
of-way  procedures  in  land  offices  and  other  adjudicating 
units  in  your  region. 

Maeion  Ciawson 
Director 

Attachment 

Note:  Letter  which  accompanied  this  memorandum  is 
the  same  as  Exhibit  A  to  Complaint  and  printed  therewith, 
supra,  pages  12-13. 


Defendant's  Exhibit  No.  12. 


UNITED  STATES  DEPAETMENT  OF  THE  INTEEIOR 
BUEEAU  OF  LAND  MANAGEMENT 

Washington  25,  D.  C. 

March  23, 1951 

Memorandum 


To: 


From: 
Subject : 


Regional  Administrators,  RegionsJ^  11,  m,  IV, 

V,  VI,  VII 
Director 

Common  Carrier  Stipulation  for  natural  gas'^. 
pipe  lines 

Reference  is  made  to  the  memorandum  of  August  18, 
1950,  dealing  with  pipe  lines.  It  is  superseded  by  this  mem¬ 
orandum  as  to  natural  gas  pipe  lines. 

Attached  is  a  copy  of  the  new  stipulation  which  has  been 
adopted  by  the  Department  after  consultation  with  the  Fed¬ 
eral  Power  Commission  for  applications  for  natural  gas 
pipe  lines  under  section  28  of  the  Mineral  Leasing  Act.  Be¬ 
fore  any  right-of-way  is  granted,  or  before  any  permission 
to  construct  in  advance  is  granted,  this  stipulation  must 
be  executed  by  the  applicant. 

In  no  case  should  a  right-of-way  or  permission  to  con¬ 
struct  in  advance  of  the  issuance  of  the  right-of-way  be 
granted  unless  and  until  the  required  stipulation  is  filed, 
without  any  reservations,  objections,  or  qualifications  of 
any  kind.  Where  reservations,  objections,  or  qualifications 
are  requested  or  offered  with  the  stipulation,  it  should  be 
treated  as  noncompliance  with  the  requirement  for  a  stipu¬ 
lation. 

At  the  time  permission  is  granted  or  at  the  time  a  right- 
of-way  is  granted,  whichever  occurs  first  after  filing  of  the 
stipulation,  the  applicant  should  be  called  on  to  file  a  rate 
schedule  with  the  Secretary  of  the  Interior  within  30  days. 
When  the  rate  schedule  is  filed,  please  transmit  the  schedule 
with  the  case  file  to  Washington  for  consideration. 

The  memorandum  of  August  18, 1950,  should  be  followed 
as  to  oil  pipe  lines. 
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Please  call  this  to  the  attention  of  all  employees  handling 
rights-of-way  and  have  copies  of  this  placed  with  all  right- 
of-way  procednres  in  land  offices  and  other  adjudicating 
units  in  your  region. 

Wtt.tjam  Zimmeeman,  Jb., 
Attachment  Assistant  Director 

Note:  The  enclosure  which  accompanied  this  memo¬ 
randum  is  the  same  as  Exhibit  C  to  the  complaint  and 
printed  therewith,  supra,  pages  14-16. 

Defendant’s  Exhibit  No.  13. 

UNITED  STATES  DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  LAND  MANAGEMENT 

Washington  25,  D.  C. 

May  22,  1951 

Meinorandum 

To :  Regional  Administrators,  Regions  1, 11,  III,  IV, 

V,  VI,  and  Vil 

From:  Director,  Bureau  of  Land  Management 

Subject:  Common  carrier  stipulation  for  natural  gas 
pipe  lines 

Reference  is  made  to  our  memorandum  of  March  23  on 
the  above  subject  superseding  our  memorandum  of  August 
18, 1950  as  the  latter  memorandum  applied  to  natural  gas 
pipelines. 

Attached  is  a  copy  of  the  revised  stipulation  to  be  used 
in  place  of  the  stipulation  attached  to  the  March  23  memo¬ 
randum  and  pursuant  to  that  memorandum. 

Please  destroy  any  unused  copies  of  the  former  stipula¬ 
tion. 

Whuam  Zimmerman,  Jr., 
As^tant  Director 

Attachment 

Note:  The  enclosure  which  accompanied  this  memoran¬ 
dum  is  the  same  as  the  stipulation  of  May  29,  1951,  pre¬ 
viously  printed,  supra,  pages  304-307,  in  connection  with 
Defendant’s  Exhibit  No.  5. 
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Transcript  of  Hearing  Held  Jnne  22,  27,  and  28,  1951. 

461  Washington,  D.  C., 

Friday,  June  22,  1951. 

464  PROCEEDINGS 

The  Deputy  Clerk  of  the  Court:  El  Paso  Natural  Gas 
Company  vs.  Chapman. 

The  Court:  Gentlemen,  have  I  your  permission  to  get 
rid  of  this  case,  so  far  as  you  are  concerned,  by  12:30! 
Mr.  Boyd:  You  have  mine,  yes,  sir. 

The  Court:  Gentlemen,  I  have  a  stipulation  here  which 
was  signed  by  one  side  only.  I  don’t  know  what  that  is. 

Mr.  Boyd :  What  stipulation  is  that,  as  to  proceeding  on 
the  record  as  made? 

The  Court:  Yes. 

Mr.  McKevitt:  Your  Honor,  I  signed  it,  I  believe. 

The  Court:  You  signed  it,  but  Mr.  O’Donoghue  and  Mr. 
Fay  have  not  signed  it,  and  I  have  a  note  to  file  in  court 
without  my  signature  and  Mr.  Fay’s  also  and  Mr. 
0  ’Donoghue. 

Mr.  McKevitt :  It  is  suflSicient  with  my  signature. 

The  Court :  Mr.  Boyd,  I  have  read  over  hastily  the  rec¬ 
ord.  I  will  study  it  further  before  I  can  render  a  decision 
at  the  conclusion  of  the  case.  I  wish,  therefore,  you  would 
start  your  argument  right  from  the  beginning. 

Mr.  Boyd:  Very  well,  sir,  but  that  may  take  a  little 
longer,  but  I  am  acquainted  with  Your  Honor’s  practice. 

The  Court:  I  stayed  here  yesterday  until  quite  late,  and 
I  will  have  to  read  it  again  more  carefully,  but  I  think  I 
have  the  picture.  I  have  read  also  your  testimony, 

465  and  Mr.  Whiteford’s,  and  also  for  the  Government. 

I  assume  that  counsel  will  understand  I  will  feel 
myself  bound  by  the  rulings  as  to  documents  or  evidence 
made  by  Judge  Goldsborough. 

Mr.  McKevitt:  Your  Honor,  that  was  not  our  under¬ 
standing  with  Mr.  Boyd,  that  we  would  take  the  record 
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with  the  right  to  reconsider  rulings  on  evidence  as  Judge 
Goldsborough  would  himself. 

The  Court :  I  would  like  to  have  it  understood  one  way 
or  the  other.  I  understood  I  was  to  take  it  as  to  admis¬ 
sibility,  but  there  were  rulings  as  to  certain  collateral 
items. 

Mr.  Boyd:  What  I  said  was  that  Mr.  McKevitt  and  I 
would  like  to  work  out  an  arrangement  with  Your  Honor 
to  proceed  in  the  same  way  as  we  would  with  Judge  Golds¬ 
borough  if  sitting,  that  there  might  be  some  elements  he 
would  like  to  raise  a  question  about,  and  I  said  you  could 
do  it  the  same  as  we  would  with  Judge  Goldsborough. 

The  Court:  I  would  like  to  have  it  xmderstood  because 
there  are  several  rulings  he  made  as  to  documents  offered 
by  the  Government  that  I  think  I  would  take  a  different 
view  on. 

Mr.  McKevitt :  That  is  my  point.  I  wanted  to  raise  the 
question  on  the  documents  offered  by  the  Government.  I 
have  some  authorities  on  it  if  you  want  to  go  into  it  further. 

The  Court:  Frankly,  with  all  due  respect,  I  sup- 
466  pose  judges  are  like  lawyers,  they  do  not  always 
agree  with  each  other,  but  there  are  certain  parts  of 
the  evidence  that  I  would  have  admitted.  If  you  are  going 
to  submit  on  the  record  as  made  I  want  that  understood, 
or  if  I  am  free  to  change  the  rulings  I  want  that  under¬ 
stood. 

Mr.  Boyd :  My  agreement  with  Mr.  McKevitt  was  to  ask 
Your  Honor  to  change  your  rulings  as  we  would  have  been 
in  position  to  do  with  Judge  Goldsborough. 

The  Court:  If  I  am  bound  by  the  record,  that  is  one 
thing,  and  if  not,  that  is  another. 

Mr.  McKevitt:  It  is  understood,  then,  you  are  free  to 
change  any  rulings. 

The  Court:  All  right,  Mr.  Boyd. 
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Opening  Abgument  on  Behalp  of  the  Plaintifp 

Mr.  Boyd :  The  facts  in  this  case — 

The  Court:  I  wouldn’t  go  too  much  into  the  facts. 

Mr.  McKevitt:  You  don’t  want  to  hear  me  on  the  ad¬ 
missibility  of  evidence? 

The  Court:  I  will  hear  you  when  you  argue. 

Mr.  Boyd:  The  facts  are  not  largely  in  dispute;  they 
are  relatively  simple. 

The  Court :  And  I  sent  word  to  you  gentlemen  the  other 
day  I  would  like  to  have  had  the  proposed  findings  of  fact 
and  conclusions  of  law  on  each  side. 

Mr.  Boyd:  Yes,  sir,  we  have  them. 

467  The  Court:  You  have  yours,  sir? 

Mr.  McKevitt:  I  should  have  Mr.  Wilson  here 
with  them  shortly. 

The  Court :  I  would  like  to  dispose  of  it  as  soon  as  pos¬ 
sible. 

Mr.  McKevitt:  I  think  they  are  a  little  rough  at  this 
stage. 

The  Court :  They  are  probably  because  I  gave  you  a  big 
order. 

Mr.  Boyd :  If  the  Court  please,  I  think  it  might  be  weU 
if  I  started  out  with  the  Mineral  Leasing  Act,  which  is  the 
statute  which  the  defendant  conceives  to  be  the  authority 
by  which  he  is  empowered  to  do  what  he  did  in  this  case. 
Back  in  1920  when  that  statute  was  passed,  the  natural  gas 
pipe  lines  being  totally  unregulated  by  any  Federal  agency. 
Congress  passed  the  Mineral  Leasing  Act  providing  that 
the  Secretary  could  grant  rights-of-way  over  the  public 
lands  for  pipe  lines,  and  as  to  which  the  Secretary  could 
adopt  certain  rules  for  survey,  location,  application  and 
use  as  occurred  to  him,  and  that  the  right  of  way  should 
be  given  on  the  express  condition  that  the  pipe  line  would 
be  operated  as  a  common  carrier. 

That  statute,  with  an  amendment  in  1935,  stayed  in  op¬ 
eration  and  existence  until  1938,  when  Congress  consid- 
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ered  and  passed  the  Natural  Gas  Act.  Up  to  that 

468  time,  as  I  say,  except  for  the  provisions  in  the  Min¬ 
eral  Leasing  Act  providing  that  pipe  lines  crossing 

Government-owned  land  should  be  regarded  as  conunon 
carriers,  natural  gas  lines  were  totally  unregulated  by  any 
Federal  agency. 

In  1938  the  Natural  Gas  Act  was  passed  with  a  declara¬ 
tion  by  Congress  that  after  careful  study  it  appeared  that 
the  transportation  and  sale  in  interstate  commerce  of  na¬ 
tural  gas  was  affected  with  the  public  interest  and  should 
be  regulated  by  Congress,  and  so  they  passed  the  Act  which 
afterwards  came  to  be  known  as  the  Natural  Gas  Act,  and 
that  authorized  the  Federal  Power  Commission  to  admin¬ 
ister  the  Act.  That  Act  provides  in  the  clearest  language 
that  not  one  single  cubic  foot  of  gas  may  be  transported 
under  any  circumstances  whatsoever  except  in  accordance 
with  the  certificate  issued  by  the  Federal  Power  Commis¬ 
sion.  The  broad  scope  and  terms  of  the  Act  have  been 
characterized  by  the  Supreme  Court  as  being  plenary  in 
character. 

However,  Congress  put  one  express  prohibition  on  the 
Federal  Power  Commission  which  the  Secretary  in  this 
case  attempts  completely  to  circumvent.  Congress  ex¬ 
pressly  provided  that  although  a  pipe  line  company  could 
be  required  to  extend  its  lines  to  serve  the  community  which 
it  was  already  serving,  the  carrier  or  company  could  not  be 
required  to  build  new  facilities  or  enlarge  its  facilities,  and 
that  express  prohibition  was  imposed  on  the  Federal 

469  Power  Commission,  although  it  was  given  plenary 
power  to  deal  with  natural  gas  pipe  lines  companies. 

So,  with  that  situation  in  existence,  if  Your  Honor  pleases, 
the  plaintiff  in  this  case  applied  to  the  Federal  Power  Com¬ 
mission  for  a  certificate  of  convenience  and  necessity  to 
build  and  operate  what  is  referred  to  throughout  this  case 
as  the  San  Juan  Basin  Line.  I  presume  if  Your  Honor 
will  take  a  look  at  this  map  you  will  have  a  general  idea 
of  the  size  and  length  of  the  line. 
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In  the  proceedings  before  the  Federal  Power  Commis¬ 
sion  the  Secretary  of  the  Interior,  the  defendant  in  this 
case,  injected  himself  by  writing  a  letter  to  the  Chairman 
of  the  Federal  Power  Commission,  which  was  introduced 
in  evidence  in  these  proceedings,  and  which  was  dealt  with 
by  the  Commission  in  its  findings  that  supported  the  issu¬ 
ance  of  a  certificate  of  convenience  and  necessity.  In  that 
letter,  which  went  out  over  the  signature  of  the  Secretary 
himself,  dated  June  16,  1950,  he  stated  that  since  the  pas¬ 
sage  of  the  Natural  Gas  Act  the  primary  jurisdiction  to  en¬ 
force  the  common  carrier  provision  of  the  Mineral  Leasing 
Act  was  now  reposed  in  the  Federal  Power  Commission, 
and  he  supported  his  opinion  as  to  the  transfer  of  that 
power  from  himself  to  the  Federal  Power  Commission  by 
a  legal  memorandum  that  accompanied  his  letter,  and  which 
likewise  was  introduced  in  evidence  in  the  proceeding  be¬ 
fore  the  Federal  Power  Commission.  As  I  say,  when  the 
Federal  Power  Commission  rendered  its  decision, 
470  which  is  in  evidence,  they  dealt  specifically  with  that 
letter  of  the  Secretary,  and  alluded  to  its  terms 
wherein  he  set  forth  that  since  the  passage  of  the  Natural 
Gas  Act  primary  jurisdiction  to  enforce  the  common  car¬ 
rier  provisions  of  the  Mineral  Leasing  Act  was  now  vested 
in  the  Federal  Power  Commission.  The  Secretary  in  his 
letter  to  the  Federal  Power  Commission,  after  stating  that 
the  jurisdiction  was  now  in  it  to  enforce  the  common  car¬ 
rier  provision,  said  that  since  this  pipe  line  was  to  cross 
Government-owned  land,  he  requested  that  the  Federal 
Power  Commission  in  its  certificate  allocate  a  certain  por¬ 
tion  of  the  line  for  common  carrier  purposes. 

There  was  an  intervener  in  this  proceeding  called  Inter¬ 
state,  which  likewise  petitioned  to  the  Federal  Power  Com¬ 
mission  to  have  a  certain  portion  of  this  line  allocated  for 
common  carrier  purposes  but  the  Federal  Power  Commis¬ 
sion  charged,  as  it  was,  by  the  Act  of  Congress  to  determine 
wherein  the  public  interest  lay,  and  charged,  as  said  the 
Secretary,  with  applying  the  common  carrier  obligation  of 
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the  Mineral  Leasing  Act,  concluded  that  it  was  not  in  the 
public  interest  that  any  portion  of  this  line  be  allocated 
for  common  carrier  purposes,  and  the  certificate  which  was 
issued  to  us,  and  under  which  we  must  operate,  provides 
that  the  line,  100  percent,  shall  be  devoted  to  contract  car¬ 
riage.  The  Commission,  in  its  findings,  specifically  stated 
to  us,  through  language  clear  and  unmistakable,  that 

471  most  assuredly  it  was  not  in  the  public  interest  to 
allocate  any  portion  of  this  line  for  common  carrier 

purposes. 

In  the  letter  which  the  Secretary  wrote  to  the  Federal 
Power  Commission  he  not  only  referred  to  the  transfer  of 
jurisdiction  to  it,  but  he  also  set  out  the  terms  under  which 
he  said  he  would  issue  rights-of-way  for  the  pipe  line  that 
was  to  cross  Government-owned  land.  That  stipulation  is, 
in  substance,  the  stipulation  which  he  afterwards  set  out 
in  his  letter  to  us  of  August  18  wherein  he  said  that  on  cer¬ 
tain  terms  these  rights-of-way  would  be  granted  to  us,  but 
required  some  slight  modification  because  it  referred,  the 
Secretary’s  letter  to  the  Federal  Power  Commission  re¬ 
ferred  to  oil  lines  as  well  as  gas  lines,  and  since  we  were 
only  operating  gas  lines  the  oil  line  language  was  not  ap¬ 
propriate,  and  he  set  out  then  in  his  letter  to  the  Com¬ 
mission  the  terms  under  which  he  would  issue  rights-of- 
way,  and  I  might  say  it  followed  almost  verbatim  the  regu¬ 
lations  of  many  years  before,  and  so  we  had  at  that  time  an 
expression  from  the  defendant  as  to  the  type  of  stipula¬ 
tion  which  would  be  required  of  us  in  order  to  obtain  rights- 
of-way  to  traverse  Government-owned  land.  Since  that 
stipulation,  however,  as  I  say,  referred  to  oil  lines  as  well 
as  gas  lines,  it  was  necessary  for  us  to  get  some  precise 
language  from  the  Secretary  before  we  would  sign  the 
stipulation,  and  so  negotiations  were  carried  on  with  him 
and  an  agreement  was  reached.  He  knew  exactly 

472  where  the  line  was  going  to  go  because  he  had  par¬ 
ticipated  in  the  proceedings  before  the  Federal 

Power  Commission  wherein  he  said  in  the  letter  ‘‘It  ap- 
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pears  that  this  line  is  to  cross  Governmnet-owned  land,” 
and  so  with  full  knowledge  of  what  our  line  was  to  be,  and 
where  it  was  to  go,  we  negotiated  with  him  to  determine  the 
precise  basis  upon  which  he  would  issue  rights-of-way.  I 
say  we  negotiated  with  him.  We  negotiated  with  his  au¬ 
thorized  subordinate  who,  on  August  18,  1950,  at  our  re¬ 
quest  that  the  terms  be  put  in  writing,  Mr.  Clawson,  the 
Director  of  the  Bureau  of  Land  Management,  the  author¬ 
ized  subordinate  of  the  Secretary  to  deal  with  such  mat¬ 
ters,  wrote  to  us  a  letter  which  is  in  evidence  as  Plaintiff’s 
Exhibit  6,  wherein  he  said  that  ‘‘The  following  stipulation” 
which  he  set  out,  “if  signed  by  you  will  constitute  compli¬ 
ance  with  your  common  carrier  obligation  expressed  in  the 
Mineral  Leasing  Act.”  So  he  made  a  determination  then 
that  the  stipulation  contained  in  the  letter  would  consti¬ 
tute  compliance  with  the  common  carrier  obligation  of  the 
Mineral  Leasing  Act,  and  he  went  on  to  say  in  his  letter 
that  “If  you  file  this  stipulation  the  rights-of-way  needed 
by  you  will  be  granted.” 

The  terms  of  that  stipulation  were  acceptable  to  us,  and 
we  executed  that  stipulation  and  filed  it  with  the  Secretary 
and  then  sought  the  rights-of-way  necessary,  as  the  prose¬ 
cution  of  the  work  required,  and  he  issued  to  us 
473  rights-of-way,  and  in  reliance  upon  what  he  had  said 
to  the  Federal  Power  Commission  that  he  was  going 
to  require  a  certain  type  of  stipulation,  and  what  he  said 
to  us  in  his  letter  of  August  18,  and  the  fact  that  he  actually 
issued  rights-of-way  to  us  on  the  basis  of  that  stipulation, 
the  plaintiff  in  this  case,  if  Your  Honor  please,  made  an 
investment  of  $40  million.  The  line  was  virtually  com¬ 
pleted.  There  now  remain  on  the  main  line  only  32  miles 
before  it  will  be  entirely  finished,  16  of  those  miles  cross 
alternating  sections  of  Government-owned  land,  and  when 
we  got  to  that  point  and  applied  for  a  right-of-way  over 
that  area  the  Secretary,  notwithstanding  his  prior  de¬ 
termination  in  the  matter  that  the  stipulation  which  he  had 
set  out  in  his  letter  would  satisfy  the  common  carrier  obli- 
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gation  and  that  rights-of-way  would  be  issued  if  we  filed 
the  stipulation,  which  we  did,  right  in  the  middle  of  the 
game,  when  we  are  virtually  completing  the  line,  he  an¬ 
nounced  he  is  going  to  change  the  rules  and  he  then  sent 
to  us,  by  letter  dated  March  22,  1951,  a  proposed  stipula¬ 
tion  wherein  he  set  out  new  conditions  upon  which  he  said 
he  would  insist  before  he  would  issue  ri^ts-of-way. 

The  evidence  shows  in  this  case,  if  Your  Honor  please, 
that  prior  to  that  date,  prior  to  March  22,  1951,  although 
there  had  been  numerous  discussions  between  representa^ 
tives  of  the  defendant  and  representatives  of  the 
474  plaintiff,  the  defendant,  either  personally  or  through 
his  subordinates,  including  members  of  his  legal 
staff,  had  never  intimated,  never  intimated  in  the  31  years 
of  the  existence  of  this  statute,  there  had  never  been  dis¬ 
closed  by  the  Secretary,  or  any  of  his  subordinates,  that 
they  considered  the  conditions  which  they  now  asked  us  to 
adopt  to  be  an  essential  element  of  the  common  carrier  obli¬ 
gation  of  the  Mineral  Leasing  Act. 

Those  conditions,  if  Your  Honor  please,  can  be  briefly 
summarized  in  this  fashion  r 

First,  he  asked  that  we  accord  to  him  certain  control  over 
the  rates  of  transportation  of  natural  gas  in  the  pipe  lines, 
although  the  Federal  Power  Commission  has,  by  virtue  of 
the  Natural  Gas  Act,  exclusive  jurisdiction  in  that  field,  but 
he  said,  “No,  you  must  accord  me  certain  jurisdiction  over 
rates;’’ 

And  the  second  condition,  which  is  the  main  one,  and  the 
one  we  cannot  live  under,  requires  us,  in  the  event  that  gas 
is  tendered  to  us  for  common  carriage  under  circumstances 
which  meet  the  approval  of  the  Federal  Power  Commis¬ 
sion,  to  build  such  lines  as  may  be  necessary  for  that  pur¬ 
pose. 

After  the  suit  was  instituted,  three  weeks  after  the  suit 
was  in^tuted,  he  tendered  to  us  another  proposed  stipula¬ 
tion  in  which  he  abandoned  his  request  that  he  be  accorded 
control  over  the  rates,  while  he  still  insisted  upon  us  to 
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assume  the  obligation  to  build,  if  necessary,  additional  fa¬ 
cilities  to  transport  gas  which  may  be  tendered  to  us 

475  for  common  carriage,  and  he  graciously  put  this  limi¬ 
tation  upon  us,  he  said  we  would  not  be  required  to 

do  anything  more  than  build  or  duplicate  our  present  fa¬ 
cilities — our  present  facilities,  if  Your  Honor  pleases,  rep¬ 
resent  an  investment  of  $300  million — so  that  is  the  limita¬ 
tion  he  has  graciously  extended  to  us,  that  we  will  not  be 
required  to  make  an  outlay  of  more  than  $300  million  to 
meet  this  obligation  which,  for  the  first  time  in  31  years,  he 
conceives  to  be  in  his  power  to  impose  upon  people  who 
seek  rights-of-way  across  Government  land. 

That  briefly,  if  Your  Honor  please,  constitutes  the  facts 
upon  which  this  suit  is  predicated,  and  the  facts  are  not 
largely  in  dispute,  as  I  see  them. 

Let  us  see  what  the  issues  are  that  arise  from  those  facts. 
First  of  all,  let  me  dispel  the  strawman  the  Government 
likes  to  build  up  because  they  think  they  can  knock  him 
down  with  such  ease.  They  keep  trying  to  create  the  pic¬ 
ture  that  we  are  resisting  that  obligation,  such  as  it  may 
be,  to  act  as  a  common  carrier.  That  is  not  the  issue  in 
this  case.  The  testimony  shows  through  Mr.  Kayser,  who 
was  the  only  witness  who  testified  on  this  question,  that 
we  have  filed  with  the  Federal  Power  Commission  a  tariff 
providing  rates  for  common  carriage  of  natural  gas,  and 
Mr.  Kayser  has  testified  that  if  the  final  order  of  the  Fed¬ 
eral  Power  Commission  requires  him  to  carry  gas  as  a  com¬ 
mon  carrier  he  has  no  alternative  except  to  comply, 

476  and  he  will  comply,  and  there  is  no  doubt  about  that. 

The  issue  in  this  case  arises  by  virtue  of  the  fact 
that  the  Secretary,  having  said  back  in  June,  1950,  that 
jurisdiction  over  the  common  carriage  of  gas  was  now  re¬ 
posed  in  the  Federal  Power  Commission,  and  having  been 
rebuffed  by  that  Commission  because  they  did  not  follow 
the  suggestion  that  a  certain  portion  of  this  line  be  allo¬ 
cated  to  common  carriage  of  gas,  he  now  wants  to  usurp 
or  arrogate  to  himself  that  power  which  he  previously  said 


in  Ms  letter,  supported  by  a  legal  memorandum,  was  trans¬ 
ferred  to  the  Federal  Power  Commission.  So  the  issue  in 
tMs  case  is  not  whether  we  shall  operate  as  a  common  car¬ 
rier  because,  if  the  Federal  Power  Commission  tells  ns  by 
subsequent  order  that  we  shall  do  so  we  have  no  alterna¬ 
tive  except  to  comply. 

The  facts  have  given  rise  to  three  issues,  the  successful 
establishment  of  any  one  of  wMch  should,  in  my  opinion, 
entitle  us  to  relief. 

First  of  all  we  take  the  position,  if  Your  Honor  pleases, 
that  if  there  is  still  reposed  in  the  Secretary  of  the  Interior, 
the  defendant  in  this  case,  any  power  to  lay  down  the  con¬ 
ditions  as  to  common  carriage  of  gas  upon  wMch  rights-of- 
way  shall  be  granted,  he  has  exceeded  that  discretion.  He 
has  made  a  determination  as  to  the  basis  upon  which  rights- 
of-way  may  be  granted,  and  he  is  not  at  liberty  at  some 
subsequent  time,  after  an  investment  of  $300  million 
477  on  the  basis  of  Ms  decision,  to  say,  “I  have  changed 
my  mind  about  it,  and  here  are  a  new  set  of  condi¬ 
tions.’^  If  we  be  correct  in  that  position,  then  by  virtue 
of  the  fact  that  we  made  the  stipulation  that  he  said,  in 
August,  1950,  would  fulfill  our  common  carrier  obligation, 
he  is  now  bound  by  Ms  decision  and  our  compliance  with 
it,  and  he  is  not  at  liberty  to  send  out  a  new  set  of  con¬ 
ditions. 

Our  second  point,  if  Your  Honor  please,  is  this,  that  the 
common  carrier  obligation  of  the  Mineral  Leasing  Act,  as 
conceded  by  the  Secretary  himself,  is  now  transferred  to 
the  Federal  Power  Commission.  That  being  the  case,  if 
Your  Honor  please,  the  Secretary  is  now  powerless  to  en¬ 
force  that  wMch  he,  himself,  said  was  transferred  to  an¬ 
other  agency ;  consequently,  Ms  attempt  to  exercise  a  power 
that  he  no  longer  has  is  a  nullity. 

And  the  tMrd  point,  if  Your  Honor  please,  is  that  even 
assuming  that  the  Secretary  is  still  empowered  to  impose 
common  carrier  obligations  upon  the  defendant  under  the 
Mineral  Leasing  Act,  those  conditions  wMch  he  now  at- 
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tempts  to  impose  npon  us  are  not  the  conditions  of  a  com¬ 
mon  carrier,  and  consequently  he  is  exceeding  the  statutory 
authority  of  the  Mineral  Leasing  Act. 

The  Court :  Are  you  going  to  develop  that  point? 

Mr.  Boyd:  I  am  going  to  develop  all  three  if  I  may,  if 
Your  Honor  please. 

478  "VVlth  respect  to  the  first  point,  having  exercised 
his  discretion  as  to  the  terms  upon  which  he  would 

issue  rights-of-way,  and  having  reached  the  decision  that 
if  we  would  comply  fuUy  with  the  stipulation,  which  we 
did,  he  is  no  longer  free  to  repudiate  that  and  impose  a 
new  set  of  decisions. 

I  refer  Your  Honor  to  the  Supreme  Court  case  in  the 
brief  which  we  got  up  rather  hurriedly  for  preliminary 
injunction.  Noble  v.  Union  Eiver  Logging  Railroad,  147 
U.  S.  165.  There,  if  Your  Honor  please,  the  Union  River, 
which  was  a  railway  company,  obtained  rights-of-way  over 
public  lands  under  a  statute  similar  to  this,  but  which  re¬ 
quired  that  the  railroad  be  a  common  carrier,  and  after 
the  Secretary  had  issued  the  rights-of-way,  at  least  he  had 
acknowledged  he  was  going  to  issue  them,  and  the  issuance 
of  rights-of-way  is  a  most  informal  act,  if  Your  Honor 
please,  as  shown  by  the  evidence  in  this  case ;  the  only  thing, 
and  this  with  respect  to  pipe  line  rights-of-way,  is  to  say 
“Your  right-of-way  is  granted.”  It  is  a  most  informal  act, 
not  provided  for,  as  far  as  we  can  determine,  by  any  reg¬ 
ulation  or  bulletin. 

In  the  Noble  v.  Union  River  Logging  case,  after  the  rail¬ 
road  had  applied  for  rights-of-way  and  the  Secretary  had 
indicated  that  he  would  grant  them,  and  they  had  started 
the  construction  of  their  line,  the  Secretary’s  successor  in 
office  concluded  that  the  railroad  was  not,  in  fact,  a  com¬ 
mon  carrier,  and  the  Secretary  in  office  therefore 

479  attempted  to  revoke  the  rights-of-way  previously 
granted  by  his  predecessor,  and  the  Supreme  Court 

said,  “You  can’t  do  that,  this  is  in  the  nature  of  a  judicial 
determination  and  it  can  only  be  set  aside  by  judicial  ac- 
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tion,  and  that  it  is  not  subject  to  the  whim  of  his  successor 
in  office,  who  may  see  fit  to  change  his  mind  as  to  the  basis 
upon  which  rights  of  way  shall  be  granted.’’ 

Well,  a  stronger  case,  I  think,  is  Santa  Fe  v.  Lane,  244 
U.  S.  492,  a  suit  against  the  Secretary  of  the  Interior,  and 
I  may  say  that  the  books  just  abound  with  decisions  where 
the  courts  have  held  that  the  Secretary  of  the  Interior  has 
exceeded  his  authority  in  one  fashion  or  the  other. 

The  Court:  You  can’t  blame  all  this  on  Chapman,  can 
you? 

Mr.  Boyd :  In  the  Santa  Fe  v.  Lane  case  it  was  provided 
that  the  railroad,  which  relinquished  sections  of  land  which 
had  previously  been  granted  to  them,  would  be  entitled  to 
other  public  lands  of  like  value  determined  by  the  Secre¬ 
tary.  And  so  the  Secretary  had,  as  the  Court  held,  a  dis¬ 
cretion  to  determine  whether  these  other  lands  selected  hy 
the  railroad  in  lieu  of  the  sections  which  it  had  relinquished 
were  of  like  value,  and  the  Santa  Fe  relinquished  certain 
sections,  and  they  made  other  selections,  and  the  proof  in 
the  case  indicated  that  the  Secretary  made  a  determination 
at  one  point  that  the  lands  selected  by  the  railroad 
480  were  of  equal  value  to  those  which  they  had  relin¬ 
quished.  However,  before  the  patents  were  actually 
granted,  in  other  words,  before  the  formal  conveyance  of 
the  grant  was  made,  the  Secretary  had  determined  that  he 
had  made  a  mistake  as  to  the  value  of  the  lands  selected  by 
the  railroad,  and  so  he  announced  his  intention  not  to  grant 
such  patents,  and  to  require  the  railroad  to  select  other 
lands,  which  the  Secretary  would  then  examine  and  deter¬ 
mine  whether  they  were  of  equal  value.  And  the  Santa  Fe 
brought  a  mandamus  suit  against  the  Secretary  of  the  In¬ 
terior,  and  the  Supreme  Court  said  the  Secretary,  having 
determined  that  these  were  of  equal  value,  it  became  then 
his  clear  ministerial  duty  to  issue  patents,  and  his  refusal 
so  to  do  could  be  controlled  by  judicial  action,  and  it  would 
issue  the  writ. 

Now,  there  are  numerous  cases  of  that  character,  but  I 
do  not  wish  to  burden  Your  Honor  with  numerous  citations 
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of  this  nature.  However,  I  think  it  is  important  to  refer 
to  a  recent  decision  of  our  Court  of  Appeals,  not  dealing 
with  the  Secretary  of  the  Interior  but  dealing  with  the 
Federal  Communications  Commission,  wherein  the  Com¬ 
mission  was  considering  the  renewal  of  a  license  previously 
issued  to  a  radio  station,  on  the  basis  of  which  first  issued 
license  the  radio  station  had  made  a  substantial  outlay  of 
money,  and  when  they  came  up  for  an  application  for  re¬ 
newal  of  their  license  the  Communications  Commis- 
481  sion  indicated  and  so  decided  that  they  were  going 
to  revise  the  basis  upon  which  the  license  would  be 
granted. 

Condemning  that  action  of  the  Commission  the  Court  of 
Appeals  stated,  what  I  consider  to  be  quite  appropos  to  this 
situation.  In  the  case  of  WOKO,  Inc.,  v.  Federal  Com¬ 
munications  Commission,  80  H.  S.  App.  D.  C.  333,  decided 
in  1946,  the  Commission  refused  to  renew  a  station  license 
on  the  ground  that  a  significant  fact  had  been  misstated  in 
the  first  application.  The  Court  of  Appeals  in  reversing 
that  action  of  the  Communications  Commission  said,  and 
with  Your  Honor’s  permission  I  would  like  to  quote; 

“The  doctrine  of  stare  decisis  does  not  apply  to  the  de¬ 
cisions  of  administrative  bodies  such  as  the  Communica¬ 
tions  Commission,  but  radical  departures  from  administra¬ 
tive  interpretation  consistently  followed  cannot  be  made 
except  for  most  cogent  reasons.  Indeed  it  has  been  said 
that  the  adoption  by  an  administrative  agency  of  different 
standards  for  similar  situation  amounts  to  acting  arbi¬ 
trarily.” 

Now,  what  is  the  situation  in  this  case — 

The  Court:  One  of  those  WOKO  cases  was  reversed  by 
the  Supreme  Court.  It  wasn’t  this  one,  I  hope. 

Mr.  McKevitt :  I  was  going  to  say — 

The  Court:  I  had  a  sad  experience;  my  information  is 
that  it  was  reversed. 

Mr.  Boyd:  I  hope  my  researcher  didn’t  fail  to 
exhaust — 
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Mr.  McKevitt :  It  was,  Your  Honor. 

Mr.  Boyd:  It  was  reversed? 

Mr.  McKevitt:  Yes. 

The  Court :  It  cost  me  a  lot  of  money. 

Mr.  Boyd :  I  must  make  apology,  if  Your  Honor  please, 
for  our  office ;  I  am  not  excusing  it. 

A  similar  action  resulted  in  the  Churchill  case.  Have 
you  had  a  chance  to  check  that? 

Mr.  McKevitt:  No. 

Mr.  Boyd:  Churchill  Tabernacle  v.  Federal  Communi¬ 
cations  Commission,  81  U.  S.  App.  D.  C.  441,  decided  in 
1947,  where  they  undertook  to  withhold  the  issuance  of  a 
license  because  of  certain  contracts  which  the  licensee  had 
entered  into  which  the  Commission  felt  not  to  be  in  the 
public  interest.  The  Court  said: 

“We  have  often  said  that  valuable  rights  and  invest¬ 
ments  made  in  reliance  on  a  license  of  the  Federal  Com¬ 
munications  Commission  should  not  be  destroyed  except 
for  the  most  compelling  reasons.” 

Citing  numerous  cases. 

That  is  what  is  attempted  to  be  accomplished  in  this  case 
on  the  basis  of  a  decision  of  this  man.  We  have  made  an 
outlay  of  some  $40  million  in  this  case,  and  he  seeks  now 
to  destroy  that  investment  by  insisting  upon  condi- 
483  tions  which  we  say  we  cannot,  for  the  reasons  indi¬ 
cated,  live  with. 

As  to  our  second  point,  namely,  that  the  common  carrier 
obligation,  which  he  admitted  is  now  reposed  in  the  Federal 
Power  Commission — ^I  want  to  simply  briefly  review  the 
chronology  of  these.  The  statute,  the  Mineral  Leasing  Act, 
was  passed  at  a  time  when  there  was  no  control  of  natural 
gas  pipe  lines,  and  it  provided  that  when  they  cross  Gov¬ 
ernment-owned  land  it  should  be  on  the  condition  that  they 
would  be  operated  as  common  carriers.  But  the  Federal 
Power  Commission  was  given  plenary  power  to  prescribe 
conditions  under  which  we  should  operate,  and  they  have 
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given  us  antiiority  to  operate  for  100  percent  as  a  contract 
carrier,  and  they  have  decided  that  it  was  not  in  the  public 
interest  that  it  should  he  allocated  to  public  carrier  pur¬ 
poses,  and  the  Secretary  acknowledged,  in  a  letter  prepared 
in  his  own  office,  that  this  power,  after  the  passage  of  the 
Natural  Gas  Act,  had  been  transferred  to  the  Federal 
Power  Commission,  and  in  recognition  of  that  power  in  the 
Federal  Power  Commission,  we  have  in  this  case  filed, 
I  say  in  this  case,  as  to  this  pipe  line,  we  have  filed  a  tariff 
which  provides  that  we  shall  be  a  common  carrier  on  such 
terms  as  the  Federal  Power  Commission  may  clearly  order 
us  to  act,  so  we  are  not  attempting,  as  the  Government 
would  have  it  appear,  to  avoid  the  obligation  of  a  common 
carrier,  whatever  that  might  be,  but  we  say  that  the 
484  power  is  in  the  Federal  Power  Commission  and  not 
in  the  Secretary  to  lay  down  the  terms  and  condi¬ 
tions  upon  which  we  shall  act  as  a  common  carrier. 

In  addition  to  all  that,  if  Your  Honor  please,  we  make 
the  point  that  the  courts  have  held  that  the  obligations 
which  the  Secretary  now  attempts  to  impose  upon  us  are 
not  those  of  a  common  carrier.  I  think  it  can  be  frankly 
stated  that  the  Government  pitches  its  authority  on  the 
basis  of  the  common  carrier  provision  of  the  Mineral  Leas¬ 
ing  Act,  at  least  they  have  indicated  nothing  to  the  con¬ 
trary,  and  so  we  must  go  back  and  read  the  provisions  of 
the  Mineral  Leasing  Act  to  see  what  it  says  as  to  a  common 
carrier,  and  I  think  it  is  most  important  to  point  out  that 
the  Mineral  Leasing  Act  does  not  empower  the  Secretary 
to  make  regulations  with  respect  to  the  common  carrier 
obligation  in  that  statute. 

It  says  that  rights-of-way  may  be  granted  over  the  pub¬ 
lic  lands  for  pipe  line  purposes,  and  that  as  to  the  land 
occupied  by  the  pipe  line,  and  for  a  distance  of  25  feet  on 
either  side,  the  Secretary  may  prescribe  conditions  and 
regulations  as  to  use,  survey  and  location  and,  says  the 
statute,  the  rights-of-way  shall  be  granted  upon  the  express 
condition  that  such  pipe  line  shall  be  constructed,  operated. 


335 


and  maintained  as  common  carriers.  Nowhere  else  in  the 
statute  does  Congress  define  the  term  common  carrier,  and 
so  I  thitik  it  is  unavoidable  that  we  must  look  to  the  com¬ 
mon  law  to  determine  what  is  the  meaning  of  the 

485  term  common  carrier  with  respect  to  its  operation. 
Bear  in  mind  that  the  condition  that  we  object  to 

most  strenuously  in  this  case  is  the  condition  that  we  must 
duplicate  our  present  facilities,  if  necessary,  to  serve  people 
who  shall  tender  to  us  gas  for  common  carrier  purposes. 

The  Court:  Not  to  exceed,  isn’t  that  it? 

Mr.  Boyd:  Not  to  exceed,  but  we  have  to  build  certain 
facilities,  and  if  there  is  tendered  to  us  gas  which  our  lines 
cannot  carry  it  would  be  necessary  to  duplicate  our  entire 
system.  We  have  attempted  to  examine  the  law  in  the 
short  time  we  have  been  in  this  case  to  ascertain  whether 
or  not  the  common  law  recognizes  any  obligation  on  the 
part  of  the  carrier  to  duplicate  or  enlarge  his  facilities  in 
order  to  transport  the  commodities  of  persons  who  might 
present  themselves  or  be  tendered  for  common  carriage. 
The  Supreme  Court  spoke  on  that  question  in  the  Pennsyl¬ 
vania  Kailroad  v.  Puritan  Coal  Company  case — assume 
that  that  has  not  been  overruled,  if  Tour  Honor  please. 
There,  if  Your  Honor  please,  the  Puritan  Coal  Company 
sued  the  Pennsylvania  Railroad  Company  because  in  the 
Puritan  Coal  Company  case  the  railroad  company  did  not 
present  suflScient  railway  cars  for  transportation  of  the 
coal  which  the  coal  company  wanted  transported,  and  the 
Supreme  Court  of  the  United  States  used  this  colorful  lan¬ 
guage,  which  I  would  like  to  read  to  Your  Honor : 

486  ‘‘The  common  law  of  old  in  requiring  the  carrier 
to  receive  all  goods  and  passengers  recognized  that 

‘If  his  coach  he  full’  he  was  not  liable  for  failing  to  trans¬ 
port  more  than  he  could  carry.” 

Now,  our  coach  is  full.  The  Federal  Power  Commission 
has  said  we  must  utilize  the  present  system  for  the  purposes 
already  certificated,  and  yet  the  Secretary,  under  the  guise 
of  imposing  upon  us  his  conception  of  the  obligation  of  a 
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common  carrier,  says  that  if  necessary  we  must  bnild  addi¬ 
tional  facilities. 

I  think  that  there  is  another  very  pertinent  anthority  in 
this  Washington-Oregon  Railroad  v.  ICC,  288  U.  S.  There 
if  Yonr  Honor  please,  the  Washington-Oregon  Railroad, 
which  was  obviously  a  common  carrier,  came  imder  the 
jurisdiction  of  the  ICC.  The  ICC  Act  expressly  provided 
that  it  conld,  by  order,  require  a  carrier  to  extend  its  lines, 
and  so  the  ICC  directed  the  plaintiff  in  that  case  to  extend 
its  lines.  The  railroad  countered  with  the  contention  that 
this  was  not  an  extension  of  a  line  but  to  serve  a  community 
which  was  already  served,  and  it  is  that  which  the 
Secretary  would  have  us  do,  namely,  build  an  entire  new 
line,  but  the  ICC  tried  to  justify  its  order  on  the  basis  that 
it  was  empowered  to  require  the  extension  of  the  line.  Of 
course,  there  is  nothing  in  the  Mineral  Leasing  Act  that 
says  anything  about  the  extending  of  lines,  so  the  ICC  had 
a  broader  power,  if  anything,  than  anything  con- 
487  tained  in  the  Mineral  Leasing  Act.  But  the  Supreme 
Court  said  the  ICC  had  no  such  authority  to  require 
the  railroad  to  build  an  entirely  new  line,  and  they  said 
this: 

“If  Congress  had  intended  to  give  an  executive  tribunal 
unfettered  capacity  for  requisitioning  investment  of  capi¬ 
tal  of  the  carriers  and  the  purchase  of  large  quantities  of 
land  and  material  in  an  adverse  proceeding,  we  may  well 
be  confident  that  Congress  would  have  made  its  meaning 
far  clearer  and  more  direct  than  in  the  present  meager 
provisions  of  the  Transportation  Act.’^ 

And  we  say  by  the  same  token  if  Congress  had  ever 
intended  to  repose  in  the  Secretary  of  the  Interior  the 
power  to  require  us  to  duplicate  our  facilities,  at  a  cost  of 
some  $300  million,  you  may  be  very  sure  that  Congress 
would  have  spelled  that  out  in  the  clearest  kind  of  language. 
As  a  matter  of  fact,  Congress  felt  that  was  so  broad  that 
they  expressly  denied  that  power  to  the  Federal  Power 
Commission  when  they  passed  the  Natural  Gas  Act,  and 
the  Secretary  now  argues  that  although  the  power  is  ex- 
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pressly  denied  to  the  Federal  Power  Commission,  the 
agency  which  has  plenary  power  to  deal  with  natural  gas 
companies,  he  gets  that  power  by  implication  as  contained 
in  the  words ‘‘common  carrier ’’and  I  say  if  it  had  ever  been 
the  intention  of  Congress  to  empower  the  Secretary 

488  to  require  the  expenditure  of  huge  sums  of  money 
you  can  be  sure  Congress  would  have  spelled  that 

out  in  far  clearer  language  than  that. 

Just  in  the  last  month  a  decision  came  down  from  our 
Court  of  Appeals  in  Idaho  Power  Company  v.  Federal 
Power  Commission;  admittedly  the  situation  there  before 
the  Court  did  not  deal  with  a  natural  gas  company,  it  dealt 
with  a  power  company.  However,  the  plaintiff  in  that 
case,  which  was  building  electrical  lines,  had  to  traverse 
Government-owned  land  and,  upon  the  insistence  of  the 
Secretary  of  the  Interior  the  Federal  Power  Commis¬ 
sion  inserted  a  provision  in  the  license  issued  to  the 
Idaho  Power  Company  that  the  Idaho  Power  Company 
would,  under  certain  circumstances,  be  required  to 
enlarge  its  facilities  to  accommodate  Government  elec¬ 
tricity.  The  power  company  brought  suit  to  vitiate  those 
terms  in  its  license,  and  that  case  was  recently  decided  by 
ourj^ourt  of  Appeals,  and  the  Federal  Power  Commission 
undertook  to  justify  the  imposition  of  those  conditions  in 
the  license  on  the  ground  that  it  was  endowed  with  the 
discretion  to  determine  the  terms  upon  which  hydoelectrical 
power  could  best  be  developed  in  this  country,  and  the 
Court  of  Appeals  struck  out  the  provision  in  the  license 
which  required  the  power  company  to  enlarge  its  facilities, 
and  said  that  if  the  Federal  Power  Commission  wants  to 
exercise  its  power,  which  they  now  attempt  to  impose 
upon  the  power  company  by  license,  they  must  make  their 
address  to  Congress,  because  the  Court  said  it  is  not 

489  contained  in  the  Power  Act  and,  as  a  matter  of  fact, 
the  Court  of  Appeals  said  “We  read  the  Power  Act 

to  expressly  prohibit  the  attachment  of  conditions  of  this 
nature,”  and,  as  I  say,  in  the  Natural  Gas  Act  there  is  a 
similar  express  prohibition  against  the  attachment  of  con- 
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ditions  of  the  nature  the  Secretary  now  attempts  to  impose 
upon  ns. 

With  respect,  if  Your  Honor  please,  to  the  obligations  of 
a  common  carrier,  I  think  it  is  most  important  to  examine 
the  administrative  interpretation  of  this  statute.  As  Your 
Honor  well  knows,  the  courts  have  said  the  administrative 
interpretation  of  an  agency  charged  with  the  enforcement 
of  a  statute  is  entitled  to  the  highest  respect,  and  so,  during 
the  course  of  this  trial  we  established  what  had  been  the 
administrative  interpretation  of  the  terms  “common  car¬ 
rier”  as  they  appear  in  the  Mineral  Leasing  Act.  By  stipu¬ 
lation,  signed  by  the  Government  and  signed  by  the  plaintiff, 
and  read  in  evidence,  we  established  that  for  31  years, 
since  the  adoption  of  the  Mineral  Leasing  Act  in  1920, 
until  there  was  presented  to  us  on  March  22,  1951,  the 
Secretary  of  the  Interior  had  never  attempted  to  impose 
conditions  of  this  nature,  and  I  think  it  can  be  said  that  the 
Secretary  of  the  Interior,  and  his  predecessors,  have  not 
been  notorious  for  their  modesty  in  exercising  power  which 
Congress  endowed  them  with,  and  you  can  be  sure,  I  am 
confident,  that  if  they  had  ever  conceived  it  to  be 
490  within  their  power  to  impose  these  conditions  they 
would  have  done  so  before  this  time,  but  for  31  years 
consistently  they  had  never  demanded  conditions  of  this 
nature,  and  I  think  there  is  no  stronger  way  of  showing 
what  has  been  the  administrative  interpretation  than  that, 
and  the  stipulation  to  which  I  refer  recited,  I  have  forgotten 
the  exact  language,  but  that  there  had  been  many,  a  great 
number  of  rights-of-way  issued,  but  never  upon  conditions 
the  Secretary  now  seeks  to  impose  upon  us. 

The  Court :  Of  course,  that  is  not  an  inflexible  rule,  Mr. 
Boyd. 

Mr.  Boyd:  I  concede  that. 

The  Court:  I  had  a  case  against  one  of  my  associates 
where  that  had  been  the  rule  for  50  years,  and  he  very 
politely  said  he  thought  the  time  had  come  to  change  it. 

Mr.  Boyd:  As  I  say,  the  courts  have  indicated  it  is 
entitled  to  the  highest  respect,  and  that  is  all  we  ask  of 
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Your  Honor  but  I  think  where  the  Secretary,  as  I  say,  has 
repeatedly,  as  decided  by  the  courts,  exceeded  his  authority, 
and  he  in  many  instances  has  exceeded  it,  the  fact  that  he 
has  never  heretofore  sought  to  impose  conditions  of  this 
nature  is  a  clear  indication  that  he  considered  the  statute 
as  not  empowering  him  so  to  do. 

Again  I  want  to  say,  and  I  have  mentioned  before  and 
I  passed  over  it  briefly,  that  it  seems  to  me  to  be 

491  absurd  for  the  Secretary  to  say  that  he  gets  the 
implication  from  the  mere  words  “common  carrier,’* 

that  which  Congress  has  specifically  denied  the  Federal 
Power  Commission,  and  in  that  connection,  if  Your  Honor 
please,  I  think  it  is  interesting  to  examine  these  statutes: 

You  have  on  the  one  hand  the  provision  in  the  Mineral 
Leasing  Act,  passed  prior  to  the  Natural  Gas  Act,  in  an 
apparent  attempt  to  control  the  natural  gas  lines  in  some 
respects  by  providing  if  they  cross  Government-owned 
lands  they  shall  be  operated  as  common  carriers — manda¬ 
tory  language.  Yet  when  Congress  saw  fit  to  create  an 
agency  with  plenary  power  to  take  over  the  natural  gas 
companies  they  provided,  in  the  clearest  language,  that 
any  transportation  by  common  carrier,  or  by  contract  car¬ 
rier,  was  under  the  complete  control  of  the  Federal  Power 
Commission  and  could  only  be  carried  out  in  the  manner 
specified  by  certificate  of  convenience  and  necessity  issued 
by  the  Federal  Power  Commission. 

In  view  of  that,  if  Your  Honor  please,  in  view  of  the 
mandatory  language  contained  in  the  Mineral  Leasing  Act, 
that  it  shall  be  operated  as  a  common  carrier,  and  the  plen¬ 
ary  power  in  the  Federal  Power  Commission  to  dictate  the- 
terms  upon  which  it  shall  be  operated,  and  in  this  case  they 
have  directed  we  shall  not  operate  as  a  common  carrier, 
does  it  not  necessarily  follow  that  whatever  power  the 
Secretary  previously  had  has  now  been  denied  to  him  by 
transfers  to  the  Federal  Power  Commission,  because 

492  the  mandatory  obligation  to  act  as  a  common  carrier 
cannot  exist  at  one  and  the  same  time  with  that 

power  in  the  Federal  Power  Commission  which  has  been 
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exercised  in  this  case,  directing  ns  not  to  operate  this  line 
as  a  common  carrier.  Moreover,  if  the  Court  please,  the 
Mineral  Leasing  Act  provides  that  the  line  as  to  which  the 
right-of-way  is  granted  shall  be  operated  as  a  common 
carrier.  In  this  case  the  Federal  Power  Commission  says 
we  shall  not  operate  this  line  as  a  common  carrier,  so  what 
does  the  Secretary  wish  to  do?  Although  the  statute  says 
that  we  shall  ask,  or  that  the  right-of-way  shall  be  issued 
on  the  condition  that  this  line  be  operated  as  a  common 
carrier,  he  recognizes  that  he  cannot  overrule  the  decision 
of  the  Federal  Power  Commission  that  this  line  shall  not 
be  operated  as  a  common  carrier,  and  seeks  now  to  impose 
upon  us  an  obligation  to  build  an  entirely  different  line. 
And  I  might  point  out,  if  Your  Honor  please,  that  that  line 
may  not  even  cross  Government-owned  land  which,  as  in¬ 
dicated  by  this  map,  which  shows  not  only  the  San  Juan 
Line,  bnt  all  the  other  lines  which  the  Secretary  would 
exact  from  us,  serving  not  only  the  San  Juan  Basin  Line 
but  using  the  entire  system.  There  are  large  areas  where 
we  have  pipe  lines  which  do  not  cross  Government  land, 
and  somebody  may  get  a  new  agreement,  which  the  Secre¬ 
tary  would  exact  from  us,  at  one  point  on  that  line  to 
tender  gas  for  common  carrier  transportation  to  another 
point  on  the  line,  no  portion  of  which  crosses  Gov- 
493  emment-owned  land,  and  under  the  stipulation 
which  the  Secretary  would  exact  from  us  as  to  a 
condition  to  the  issuance  of  rights-of-way  we  would  have 
to  build  another  line  for  that  purpose.  He  says  he  may 
proceed  under  the  Mineral  Leasing  Act  which  requires  that 
as  to  this  line  it  shall  be  operated  as  a  common  carrier,  and 
he  realizes  he  cannot  impose  that  condition  upon  us  in  view 
of  the  controlling  position  of  the  Federal  Power  Commis¬ 
sion,  so  he  says  “Building  another  line.*^ 

Moreover,  we  take  the  position  that  in  this  agreement 
which  the  Secretary  attempts  to  exact  from  us  it  is  con¬ 
trary  to  public  policy. 

The  Court:  I  think  I  will  take  a  short  recess.  I  might 
say  you  have  taken  55  miutes. 
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Mr.  Boyd:  That  is  my  last  point. 

(Thereupon  a  short  recess  was  had.) 

Mr.  Boyd :  If  Your  Honor  please,  the  last  point  we  make 
is  that  this  obligation  which  the  Secretary  attempts  to 
impose  upon  ns  is  contrary  to  public  policy  and,  therefore, 
beyond  his  power  to  exact.  That  is  pitched  on  this  ground, 
if  Your  Honor  please ;  the  Federal  Power  Commission,  as 
I  have  previously  said,  is  expressly  prohibited  from  re¬ 
quiring  a  natural  gas  pipe  line  company  building  additional 
facilities,  and  so  the  Secretary,  by  this  devious  method 
that  has  been  concocted,  has  attempt  to  circumvent  by  re¬ 
quiring  us  to  agree  to  file  an  application  with  the 
494  Federal  Power  Commission  for  permission  to  build 
the  additional  lines. 

Now,  if  the  Court  please,  the  proceedings  before  the 
Federal  Power  Commission  are  not  adversary  proceedings. 
They  are  of  investigative  nature.  It  is  the  duty  of  the 
Federal  Power  Commission  to  make  a  determination  of 
wherein  the  public  interest  lies  and,  in  a  decision  just 
handed  down  yesterday,  I  believe  it  was,  by  our  Court  of 
Appeals,  it  was  there  said  that  that  duty  cannot  be  avoided 
by  the  Commission  so  charged,  it  must  determine  wherein 
the  public  interest  in  a  particular  situation  lies.  Now,  it 
cannot  require  us,  as  I  said,  to  build  additional  facilities, 
and  so  the  Secretary  attempts  to  circumvent  that  by  re¬ 
quiring  us  to  agree  to  file  a  petition,  and  that  petition, 
under  the  regulations,  has  to  be  filed  under  oath,  and  you 
can  be  sure  that  if,  after  we  filed  that  petition,  we  then 
stepped  up  before  the  Federal  Powr  Commission  and  ar¬ 
gued  that  it  was  not  in  the  public  interest  that  our  petition 
be  granted,  the  Secretary  of  the  Interior  would  be  the 
first  to  announce  we  had  broken  faith  with  him  since  we  had 
agreed  to  file  such  a  petition.  In  other  words,  if  the  Court 
please,  by  this  agreement  between  two  parties  we  are  re¬ 
quired  under  certain  circumstances,  to  file  a  petition  under 
oath  with  the  Federal  Power  Commission  seeking  a  certi¬ 
ficate  to  authorize  construction  of  additional  facilities. 
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even  though  we  may  honestly  think  it  is  not  in  the 

495  public  interest  that  such  a  certificate  be  issued. 

Now,  that  situation,  if  the  Court  please,  is  not 
unlike  a  line  of  authorities  we  have  encountered,  only  one 
of  which  I  would  like  to  call  to  Your  Honor’s  attention 
because  of  the  time  limit,  it  being  a  decision  of  the  Illinois 
Supreme  Court  reported  in  160  Ill.  22;  it  is  nowhere  else 
cited  in  my  brief,  the  case  of  Doane — 

The  Court:  You  say  it  is  not  cited? 

Mr.  Boyd:  No,  sir. 

The  Court:  Let  me  have  the  citation. 

Mr.  Boyd:  160  HI.  22,  Doane  v.  The  City  of  Chicago 
Kailway  Company,  a  decision  by  the  Illinois  Supreme 
Court.  There,  if  Your  Honor  please,  the  City  Council  of 
Chicago  was  empowered  to  authorize  construction  of  street 
railways  only  on  the  condition  that  a  certain  percentage  of 
the  abutting  property  owners  should  petition  the  City 
Council 

The  situation,  as  I  see  it,  is  entirely  analogous  to  that 
before  this  Court.  The  Federal  Power  Commission  could 
not  require  the  building  of  additional  facilities  except  upon 
our  petition;  so,  too,  the  City  Council  could  not  order 
construction  of  a  street  railway  unless  a  certain  percentage 
of  the  property  owners  petitioned.  So  some  of  the  prop¬ 
erty  owners  entered  into  a  private  agreement  with  the 
street  railway  that  if  the  street  railway  company  agreed  to 
build  only  a  single  track  line  they,  in  turn,  would 

496  file  a  petition  with  the  City  Council  and  thus  imple¬ 
ment  its  jurisdiction  to  act  on  the  matter. 

That  I  think,  if  the  Court  please,  is  entirely  analogous 
to  our  situation,  pointing  out  that  the  proceeding  was  not 
an  adversary  one  concerning  which  two  parties  can  make 
such  concession  as  they  wish,  but  rather  it  was  a  proceeding 
that  affected  public  interest. 

The  Supreme  Court  of  Hlinois  said  this : 

‘‘Public  policy  requires  unbiased  and  uninfluenced  judg¬ 
ment  of  such  signers.” 


343 


In  other  words,  they  had  contracted  to  sign  and  they 
were  to  have  signed  whether  they  honestly  believed  it  was 
in  the  public  interest,  or  not.  So,  too,  by  this  contract 
which  the  Secretary  attempts  to  exact  from  us  we  would 
have  to  file  a  petition,  under  oath,  even  though  we  honestly 
believe  it  was  not  in  the  public  interest  that  the  petition 
be  granted.  And  continuing,  the  Court  said: 

^‘But  when  he,’’  referring  to  the  property  owner,  “has 
assumed  a  position  of  trust  towards  the  public,”  which 
they  said  he  did  when  he  filed  his  petition,  “and  instituted 
a  proceeding  of  public  concern,  he  cannot  be  permitted  to 
make  the  question,  whether  he  will  remain  in  the  position 
of  continuing  the  proceedings  a  matter  of  private  bargain¬ 
ing  for  his  own  emolument.” 

497  And  that  is  what  we  are  asked  to  do.  We  are  asked 
to  enter  into  a  contract  with  the  Secretary  of  the 
Interior  to  file  a  petition  in  which  we  may  have  no  con¬ 
fidence,  and  which  we  may  honestly  feel  to  be  contrary  to 
public  interest,  and  for  that  reason  we  say  it  is  contrary 
to  public  policy,  and  if  so  the  Secretary  has  no  authority 
to  exact  it  from  us. 

And  so,  in  summation,  if  Your  Honor  please,  just  to  re¬ 
peat  my  contentions,  we  say  he  exhausted  his  discretion, 
whatever  it  may  be,  when  he  made  the  concession  that  he 
did  and,  moreover,  the  common  carrier  obligation,  what¬ 
ever  it  may  have  been  prior  to  1938,  by  the  language  of  the 
Secretary  himself  had  been  transferred  to  the  Federal 
Power  Commission,  and  he  has  no  longer  any  power  to  ex¬ 
ercise  it  and,  third,  the  obligations  he  attempts  to  impose 
upon  us  are  not  the  obligations  of  a  common  carrier,  and 
consequently  his  attempt  so  to  do,  exceeds  the  .authority, 
whatever  it  may  be,  of  the  Mineral  Leasing  Act,  is  con¬ 
trary  to  law  and  contrary  to  statutory  authority. 

Now,  where  does  that  leave  us,  if  the  Court  please?  It 
has  been  conceded  by  the  defendant  in  a  pleading  filed  in 
this  case  that  they  will  issue  these  rights-of-way  except  for 
our  refusal  to  sign  this  stipulation.  In  other  words,  they 
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have  determined  that  the  rights-of-way  are  in  the  public 
interest,  that  we  are  qualified  to  receive  them,  and  that  we 
are  entitled  to  receive  them  except  for  our  refusal  to  accept 
these  conditions.  Now,  if  the  Court  please,  if  the 

498  Secretary  has  no  power  to  impose  those  conditions, 
or  if  the  conditions  exceed  his  statutory  authority  to 

impose  upon  us,  then  this  Court  may  enjoin  him  from  giv¬ 
ing  effect  to  those  conditions  and,  in  addition  thereto,  there 
then  remains  only  a  ministerial  duty,  the  issuing  of  a  cer¬ 
tificate,  because  he  says  we  are  entitled  to  that,  and  he  is 
willing  to  issue  them  except  for  our  refusal  to  accept  his 
conditions. 

For  those  reasons  we  respectfully  ask  for  the  relief 
prayed. 

The  Court:  Mr.  Whiteford,  that  one  hour  has  crept  up 
on  you. 

Mr.  Whiteford  :  Yes,  it  has,  but  I  am  only  going  to  take 
about  five  minutes,  not  more  than  that,  I  think. 

Argument  on  Behauf  of  Interveners 

Mr.  Whiteford :  I  appear  for  six  of  the  cities  of  Arizona, 
three  of  them  have  intervened,  and  also  for  Southern  Union 
Gas  Company,  that  has  constructed  at  an  expense  of  a  mil¬ 
lion  dollars  facilities  for  the  use  of  gas  in  these  cities. 
These  cities  were  interveners  before  the  Power  Commis¬ 
sion,  had  knowledge  of  all  these  proceedings,  and  were  al¬ 
lotted  roughly  15  percent  of  the  gas  of  this  pipe  line.  They 
were  aware,  therefore,  on  August  18,  of  this  agreement,  or 
stipulation  on  the  part  of  the  Secretary  of  the  Interior,  in 
the  words  of  the  statute  as  it  had  been,  as  the  Secretary 
had  authorized  it  for  20  years,  or  more,  and  he  sees 

499  this  form  of  stipulation  requirement  in  connection 
with  the  application  in  which  El  Paso  proposes  to 

file  for  San  Juan  Basin  Pipe  Line  wiU  cross  public  do¬ 
main  and  national  forest  land,  and  we  knowing  that,  and 
our  cities  knowing  that,  voted  concessions  and  privilege 
and  right  to  the  Southern  Union  to  construct  these  facili- 
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ties  in  its  streets  of  gas  mains  and  pipe  lines  to  the  various 
properties.  These  cities  then  prepared  their  public  build¬ 
ings  and  public  projects  to  receive  this  gas  when  it  became 
available,  and  I  say  to  you  that  Southern  Union  never  spent 
a  dollar  for  an  order  for  pipe  until  it  was  sure  that  the 
Secretary  had  granted  this,  and  it  sits  there  in  these  six 
cities  with  more  than  a  million  dollars  invested,  and  with 
a  tremendous  monthly  expenditure,  and  can’t  get  any  gas. 

Now,  it  went  ahead  with  this  construction,  and  these 
cities  prepared  themselves  to  take  it,  and  the  first  we  knew 
of  it  that  this  could  not  be  done  was  in  a  telegram  that 
went  to  El  Paso  Natural  Gas  Company  dated  the  12th  of 
March,  and  I  want  to  read  a  sentence  of  that.  These  cities 
were  all  ready  to  turn  on  the  gas,  and  big  arrangements 
had  been  set  up  for  the  15th  of  March,  and  the  Governor 
was  to  be  there,  and  quite  an  event  was  to  be  made  of  it 
because  these  cities  were  to  have  natural  gas,  and  they 
would  never  have  gotten  it  if  this  line  had  not  been  con¬ 
structed  through  their  territory,  and  so  on  the  12th  of 
March,  a  telegram  comes  in  which  it  is  said  by  the  Secre¬ 
tary  to  El  Paso  that  the  gas  may  be  turned  on  by 
500  El  Paso  to  these  State  communities,  but  this  per¬ 
mission  is  not  to  be  construed  as  authority  to  con¬ 
struct  the  portion  of  the  line  asked  for  in  such  and  such  a 
volume,  and  this  provision  is  subject  to  the  condition  that 
El  Paso  will  promptly  sign  a  common  carrier  stipulation  to 
be  proposed  by  the  Secretary  of  the  Interior,  and  should 
the  company  refuse  to  sign  such  stipulation  it  will  discon¬ 
tinue  the  use  of  the  pipe  line  covered  by  this  provision. 
In  other  words,  our  gas  would  all  be  turned  off  again. 

Now,  that  is  the  situation  we  have  been  in  since  the  12th 
of  March,  and  then  followed  the  letter  Mr.  Boyd  has  re¬ 
ferred  to  under  date  of  March  22,  and  here  we  sit  with  no 
gas.  Now,  after  we  filed  the  suit  the  Government  comes  in, 
or  the  Secretary  comes  in,  and  says,  will,  under  cer¬ 
tain  stipulations,  we  will  let  you  have  some  gas.”  I  don’t 
know  what  those  stipulations  are,  hut  even  if  they  let  us 
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have  the  gas  without  the  construction  of  the  other  32  miles 
we  might  as  well  not  have  it.  You  can’t  support  a  hundred 
million  dollar  pipe  line  on  a  five  or  six  percent  capacity 
that  these  cities  would  use  for  gas  at  a  rate  that  would  be 
competitive  enough  to  justify  the  change  from  coal,  or  oil, 
as  the  case  may  be. 

This  was  a  great  event  for  Arizona,  and  it  has  been 
stifled  by  the  arrogant  or  unfounded  interference  in  public 
affairs  on  the  part  of  the  Secretary,  and  I  will  show 
501  you  through  this  very  statement  that  has  been  re¬ 
ferred  to  by  Mr.  Boyd,  where  it  says  the  right-of-way 
for  a  pipe  line  may  be  granted  under  certain  conditions,  25 
feet  on  each  side  of  the  same  under  such  regulations  and 
conditions  as  to  survey,  location,  application  and  use  as 
may  be  prescribed  by  the  Secretary  of  the  Interior  and 
upon  the  express  condition  that  such  pipe  lines  shall  be 
constructed,  operated,  and  maintained  as  common  carriers 
— that  is  the  badge  that  gets  tied  on  it,  no  matter  what  the 
Secretary  says — and  then  it  goes  down  and  says  provided 
that  a  “failure  to  comply  with  the  provisions  of  this  sec¬ 
tion,’’  the  provision  of  this  section  is  that  it  shall  be  a 
common  carrier,  and  once  they  give  it  and  they  don’t  act  as 
a  common  carrier  what  happens?  “Failure  to  comply  with 
the  provisions  of  this  section  •  •  •  shall  be  ground  for 
forfeiture  of  the  grant  by  the  United  States  District  Court 
for  the  District  in  which  the  property,  or  some  part  thereof, 
is  located  in  an  appropriate  proceeding.”  And  yet  by  the 
telegram  of  March  12  this  man,  who  arrogates  to  himself 
the  authority  to  impose  upon  El  Paso  a  condition  that  is 
far-reaching,  and  unheard  of  in  30  years  of  administration 
of  this  Act,  says  “If  you  turn  it  on  I  will  forfeit  it”  when 
the  statute  under  which  he  says  he  has  the  implied  au¬ 
thority  to  do  this  thing  says  “You  can’t  do  it,  Mr.  Secre¬ 
tary.  You  have  to  go  to  the  District  Court  and  have  it 
done.  ” 

That  is  just  the  difficulty  with  this.  We  have  had 
to  have  our  day  in  court  as  interveners,  and  El  Paso 
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has  to  have  it  in  order  to  keep  this  Department  from 
foisting  those  so-called  economic  theories  npon  these  peo¬ 
ple,  upon  these  institutions  who  have  spent  millions  and 
millions  of  dollars  on  the  word  of  the  Secretary,  and  mark 
this.  Your  Honor,  there  were  two  days  of  testimony  here 
and  not  a  single  representative  of  the  Secretary,  or  any  of 
his  underlings,  or  anybody  on  his  staff,  dare  take  that  stand 
and  be  asked  some  questions  as  to  why  the  Department  of 
Interior  is  so  interested  in  somebody  else  instead  of  the 
people  that  have  put  their  millions  behind  this,  and  instead 
of  the  people  that  must  have  this  gas  now  when  these 
northern  communities,  we  will  call  them,  of  Arizona,  as 
being  hot,  it  isn’t  true,  they  are  at  an  elevation  up  to  7,000 
feet,  they  had  snow  there  two  weeks  ago,  they  have  to  make 
this  change  this  sununer  in  these  colleges  where  this  gas  has 
to  be  installed,  and  it  has  to  be  done  now  or  else  it  can’t 
be  done  when  school  opens.  Public  authorities  sit  there 
while  this  man  tries  to  foist  upon  this  applicant  a  new  rule 
of  the  game,  when  two  men  are  out,  three  men  on  bases, 
and  two  strikes  and  three  balls  on  the  batter  in  the  ninth 
inning,  and  I  use  the  word  “game”  advisedly,  may  it  please 
the  Court ;  those  of  us  who  have  lived  40  years  in  the  Dis¬ 
trict  of  Columbia  and  practiced  law  here  have  come  to  real¬ 
ize  that  fact,  and  even  when  a  business  man  seeks  to  gain 
permission  from  bureaucratic  officials  it  is  a  game, 
503  and  he  never  knows  where  he  is,  and  this  is  a  dem¬ 
onstration  of  many  such  games  that  the  business 
man  has  had  to  play  in,  and  unfortunately  in  this  Govern¬ 
ment,  as  the  Court  of  Appeals  said  in  a  case  last  week,  the 
Government  ought  to  be  a  strong  chain  in  its  dealing  with 
the  public  and,  as  Judge  Prettyman  said  in  his  dissent,  “I 
wish  it  were  true,  I  know  it  isn’t,  but  I  wish  it  were  true 
that  a  Government  official’s  word  was  as  good  as  his  bond,” 
and  I  say  for  the  Secretary  to  administer  the  rights  of  all 
these  people  and  their  property  is  unconscionable,  and  we 
ought  to  have  some  kind  of  injunction  that  will  enable  us 
to  get  the  things  to  which  we  are  entitled  whether  the  Sec¬ 
retary  has  the  courage  to  take  the  witness  stand,  or  not. 
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Argument  of  Behalf  op  the  Defendant 

Mr.  McKevitt :  If  Your  Honor  please,  I  feel  that  in  read¬ 
ing  the  record  and  in  listening  to  the  case  you  will  neces¬ 
sarily  get  the  idea  that  this  plaintiff  does  not  want  to  be  a 
common  carrier,  and  that  the  problem  the  Secretary  of  the 
Interior  has  is  the  very  definite  one  of  how  to  effectively 
enforce  and  carry  out  the  provisions  of  the  Act  of  Con¬ 
gress. 

This  suit  naturally  starts.  Your  Honor,  with  Section  28 
of  the  Mineral  Leasing  Act,  and  since  it  is  so  important  I 
would  like  to  read  it  shortly : 

“Rights-of-way  through  the  public  lands,  including 
the  forest  reserves  of  the  United  States,  may  be 

504  granted  by  the  Secretary  of  the  Interior  for  pipe  line 
purposes  for  the  transportation  of  oil  or  natural  gas 

to  any  applicant  possessing  the  qualifications  provided  in 
Section  181  of  this  title,  to  the  extent  of  the  ground  occu¬ 
pied  by  the  said  pipe  line  and  25  feet  on  each  side  of  the 
same  under  such  regulations  and  conditions  as  to  survey, 
location,  application,  and  use  as  may  be  prescribed  by  the 
Secretary  of  the  Interior  and  upon  the  express  condition 
that  such  pipe  lines  shall  be  constructed,  operated,  and 
maintained  as  common  carriers.” 

And  the  last  proviso: 

“Provided  further,  that  no  right-of-way  shall  hereafter 
be  granted  over  said  lands  for  the  transportation  of  oil  or 
natural  gas  except  under  and  subject  to  the  provisions, 
limitations  and  conditions  of  this  section.” 

Before  we  go  any  further  it  seems  quite  plain  that  Con¬ 
gress  has  told  the  Secretary  that  if  anybody  w’ants  to  use 
the  public  domain  they  will  have  to  act  as  a  common  car¬ 
rier.  That  is  right  on  the  Act  and  the  Secretary  cannot 
blind  his  eyes  to  a  situation  where,  because  of  certain  cir¬ 
cumstances,  a  line  might  never  be  used  as  a  common  car¬ 
rier.  There  seems  to  be  no  question  about  that.  As  I  said, 
plaintiff  is  willing  to  say  it  will  be  a  common  car- 

505  rier,  but  there  is  always  some  rub  when  we  require 
that  it  be  a  common  carrier.  Before  we  get  into  our 
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argument  I  think  we  have  to  consider  the  specific  order  be¬ 
fore  the  Court.  The  complaint  refers  to  the  stipulation  of 
March  22, 1951.  However,  that  stipulation  has  been  super¬ 
seded,  as  the  plaintiff  knew  it  was  going  to  be  superseded 
before  the  suit  was  even  filed,  and  consequently  the  particu¬ 
lar  stipulation  upon  which  this  attack  is  made  of  being  ca¬ 
pricious,  arbitrary  and  unlawful  in  the  stipulation  of  May 
29,  which  I  think  it  will  be  well  to  read,  even  though  it  is  a 
little  bit  long,  because  everything  comes  back  to  it — ^it  is 
the  asserted  evil  in  the  case.  I  skip  the  opening  part  and 
proceed : 

“When  any  request  for  the  transportation  of  natural  gas 
is  made  and  there  is  unused  capacity  in  the  applicant’s  pipe 
line,  the  applicant  agrees  promptly,  or  within  such  time  as 
may  be  fixed  by  the  Secretary,”  (i)  “to  file  with  any  regu¬ 
latory  agency  having  jurisdiction  over  such  matter,”  and 
that  would  ordinarily  by  the  Federal  Power  Commission 
naturally,  “an  application  for  issuance  of  authority  to  the 
applicant  to  transport  such  gas,  to  the  extent  of  the  unused 
portion  of  the  pipe  line,  if  an  application  for  such  authority 
is  required  by  the  law  applicable  to  such  agency  or 
506  by  the  rules  or  regulations  of  such  agency,  and,  upon 
the  issuance  of  such  authority  to  commence  to  ren¬ 
der  service  to  the  extent  of  the  unused  capacity  of  the  pipe 
line  pursuant  to  the  terms  and  conditions  of  such  authority, 
or  (ii)  where  no  such  authority  need  be  obtained  in  ad¬ 
vance  of  transportation,  to  file  a  rate  schedule  or  tariff 
with  such  regulatory  agency  and  to  commence  to  render 
transportation  services  at  rates  acceptable  to  the”  de¬ 
fendant’s  representative. 

In  other  words,  this  first  section  simply  provides  this: 
that  if  this  company  has  any  unused  space  in  the  line,  then 
if  some  shipper  wants  to  use  it,  the  applicant  says,  “I  will 
apply  to  the  Federal  Power  Commission  for  authority  to 
run  this  gas  of  the  shipper  through  the  line.”  This  is  a 
very  practical  thing  because  it  is  perhaps  difficult  to  tell 
whether  any  particular  line  that  is  to  be  built  will  have 
unused  space  or  not.  If  it  has  then  this  is  the  provision 
that  applies. 
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Now,  you  have  to  realize  that  some  of  these  lines  may  not 
have  additional  capacity  but,  nevertheless,  you  have  a  line 
which  is  crossing  public  lands,  which  is  required  to  be  a 
common  carrier.  If  the  owner  has  filled  up  its  line  with 
contract  gas  as  well  as  its  own,  then  when  an  additional 
shipper  applicant  comes  along,  this  stipulation  gives  a  pipe 
line  owner  a  chance  whereby  he  won’t  have  to  give  up  any 
existing  use  of  his  line.  Here  is  what  he  can  do ;  it  says, 
“When  the  request  for  transportation  is  made,  the 

507  applicant  agrees  promptly,  or  within  such  time  as 
may  be  fixed  by  the  Secretary,  to  file  with  any  regu¬ 
latory  agency  having  jurisdiction  over  such  matter,”  and 
again  I  say  that  is  the  Federal  Power  Commission  for  prac¬ 
tical  purposes,  “an  application  for  issuance  of  authority  to 
the  applicant  to  transport  such  gas,  if  an  application  for 
such  authority  is  required  by  the  law  applicable  to  such 
agency  or  by  the  rules  or  regulations  of  such  agency  and, 
if  necessary,  to  increase  the  capacity  of  its  pipe  line  suf¬ 
ficiently  to  enable  the  applicant  to  provide  for  the  transpor¬ 
tation  of  the  natural  gas  proposed  for  shipment.”  There 
has  been  a  great  deal  of  talk  about  requiring  a  carrier  to 
build  an  entirely  new  line.  However,  there  is  nothing  in 
here  making  them  build  a  new  line.  It  is  well  known  that 
most  of  that  is  done  by  adding  compressors  along  the  lines 
to  increase  the  capacity.  In  fact,  there  is  an  application 
before  the  Federal  Power  Commission  right  now  to  add 
compressors  to  the  San  Juan  Line.  So  it  says,  and  this  is 
a  little  involved,  “shall  be  required  to  apply  for  the  issu¬ 
ance  of  authority  to  increase  the  capacity  of  its  pipe  line 
to  such  extent  that  such  increased  capacity,  when  added 
to  any  increased  capacity  theretofore  provided  pursuant  to 
this  stipulation,  will  exceed  that  capacity  of  the  pipe  line 
not  devoted  to  common  carrier  transportation  at  the  time 
the  request  for  transportation  is  made.  That  really  is  for 

the  benefit  of  the  pipe  line  company.  It  simply  means 

508  it  will  not  have  to  increase  and  increase  and  increase, 
but  will  simply  increase  the  common  carrier  trans¬ 
portation  to  an  amount  equalling  its  own  use. 
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Now  this  is  important,  the  burden  falls  on  the  person 
who  wants  to  use  the  line  to  show  an  adequate  gas  supply, 
market,  and  other  relevant  facts  necessary  to  establish, 
consistent  with  applicable  law,  the  economic  feasibility  of 
the  facilities  and  investment  required  to  provide  necessary 
added  capacity  and  to  justify  the  issuance  of  authority  for 
the  construction  of  such  facility.  The  shipper  also  has  to 
offer  to  use  the  increased  capacity  within  a  reasonable  time 
and  in  such  amount  and  for  such  periods  of  time  as  will  be 
sufficient  to  pay  the  construction  cost,  and  if  such  increased 
capacity  is  authorized  the  applicant  agrees  to  proceed  dili¬ 
gently  to  use  the  increased  capacity  which  is  authorized  by 
any  Federal  order  or  any  regulatory  agency  having  juris¬ 
diction  over  such  transportation. 

Your  Honor,  I  want  you  to  keep  in  mind  that  this  stipu¬ 
lation  is  the  very  devil  in  the  case;  it  is  supposed  to  con¬ 
stitute  the  arbitrary  act  of  the  Secretary  here.  There  has 
been  a  lot  of  talk  about  the  function  of  the  Federal  Power 
Commission,  about  the  Secretary  assigning  to  the  Federal 
Power  Commission,  and  so  on,  and  so  I  say  here  you  can 
by  the  final  determination  under  this  stipulation  so  made  by 
the  Federal  Power  Commission  and,  as  I  pointed  out, 
509  this  has  been  devised  with  the  view  in  mind  that  the 
Secretary  must  make  the  actual  requirement  as  to 
common  carrier,  and  the  Secretary  in  the  permit  must  take 
care  of  that,  he  must  attempt  to  enforce  the  duties  of  his 
office  to  reqxiire  the  applicant  to  be  a  common  carrier.  I 
think  it  will  become  increasingly  clear  that  the  objection 
they  have  to  this  stipulation  is  that  it  has  been  thought  out 
considerably. 

At  the  time  that  the  plaintiff  had  applied  for  a  certificate 
of  convenience  and  necessity  with  the  Federal  Power  Com¬ 
mission  there  were  some  hearings  held.  At  that  time  there 
was  testimony  submitted  by  Mr.  Kayser,  their  president, 
and  Mr.  Cragin,  vice  president,  and  that  testimony  having 
been  introduced  as  Defendant’s  Exhibit  1,  I  urge  Your 
Honor  very  strongly  ,  to  read  it  to  get  a  background  of  plain- 
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tiff’s  approach  to  this  problem.  They  were  questioned 
there  about  acquiring  rights-of-way  in  this  section,  whether 
or  not  they  intended  to  operate  as  a  common  carrier,  and 
the  gist  of  their  reply  was  that  they  would  only  operate  as 
a  common  carrier  if  they  were  forced  to  do  so  by  the  Su¬ 
preme  Court  of  the  United  States,  notwithstanding  that 
they  knew  they  were  going  to  apply  under  the  section  that 
required  them  to  be  a  common  carrier. 

The  Court:  Couldn’t  the  Commission  have  refused  it 
unless  they  agreed  to  the  stipulation! 

510  Mr.  McKevitt:  The  Federal  Power  Commission! 

The  Court:  Yes. 

Mr.  McKevitt:  No,  Your  Honor,  that  was  not  the  par¬ 
ticular  point  before  the  Federal  Power  Commission.  You 
see,  the  Federal  Power  Commission,  as  such,  this  is  true, 
does  not  have  the  power  to  make  anybody  become  a  com¬ 
mon  carrier. 

The  Court:  But  what  I  had  in  mind,  if  an  applicant 
says,  “I  am  not  going  to  do  it  unless  I  am  forced  to,” 
wouldn’t  that  be  a  ground  for  denying  it  in  the  first  in¬ 
stance! 

Mr.  McKevitt:  They  didn’t  go  into  that  part  of  it  be¬ 
cause  that  was  ahead  of  the  time,  and  they  knew  all  these 
rights-of-way  would  have  to  be  applied  for  to  the  Secretary, 
and  it  would  probably  be  a  matter  of  some  time  before  the 
Secretary — 

The  Court :  I  should  think  if  an  applicant  would  state  in 
the  be^nning  ‘‘I  am  not  going  to  comply  with  what  you  say 
the  law  is,”  it  would  be  a  good  idea  not  to  give  them  any 
certificate  in  the  first  place. 

Mr.  McKevitt :  Perhaps  it  would  have  been,  but  the  mat¬ 
ter  of  granting  these  rights-of-way,  and  their  interpreta¬ 
tion,  isn’t  for  the  Federal  Power  Conunission.  That,  how¬ 
ever,  was  brought  to  the  attention  of  the  Secretary  and  at 
that  time  he  then  wrote  to  the  Federal  Power  Commission 
a  statement  that  thereafter  he  thought  he  would  be 
able  to  make  his  request  a  little  more  effective  when  he 
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511  granted  these  rights-of-way.  He  added  a  phrase 
that  he  would  require  them  to  file  a  rate  schedule  if 

the  Power  Commission  felt  the  filing  of  a  rate  schedule 
would  effectively  make  them  act  as  a  common  carrier,  be¬ 
cause,  once  they  filed  a  rate  schedule  and  agreed  to  take 
gas  and  set  up  rates,  that  would  accomplish  the  meaning 
that  had  previously  existed,  because  prior  to  that  time  there 
was  no  way  to  make  them  act  as  common  carriers. 

As  soon  as  the  Secretary  stated  he  would  require  that 
in  the  future  the  representatives  of  this  company  immedi¬ 
ately  began  to  complain  and  said  it  could  not  be  done,  or 
should  not  be  done,  and  they  should  not  be  required  to 
file  rate  schedules,  at  the  same  time  they  had  pending  in 
the  Department  of  the  Interior  a  right-of-way  application 
on  another  line.  This  is  important.  You  can  issue  an  ad¬ 
vance  construction  permit,  which  means  nothing.  They 
take  it  at  their  own  risk.  It  simply  means  the  line  will  be 
built.  So  this  line  was  built,  and  an  application  was  still 
pending  for  one  of  them  with  the  Secretary  and,  in  con¬ 
junction  with  that,  it  was  specifically  held,  and  it  is  in  evi¬ 
dence  here  that  the  Secretary  would  require  this  additional 
stipulation  to  the  effect  that  a  rate  schedule  would  be  filed. 
There  was  a  situation  that  went  exactly  to  one  of  this 
company’s  lines,  and  at  the  end  of  that  hearing  the  Com¬ 
mission  stated  that  that  did  not  mean  it  would  not  be 
changed  if  there  was  any  inclination  not  to  act  as  a  com¬ 
mon  carrier.  As  soon  as  that  decision  came  down 

512  again  the  representative  of  the  plaintiff  came  in  to 
see  the  representative  of  the  Secretary  to  discuss, 

in  fact  to  again  claim  that  the  Secretary  should  not  make 
this  stipulation.  That  was  the  gist  of  the  complaint,  to  get 
him  to  eliminate  that  little  paragraph  about  requiring  them 
to  file  a  rate  schedule.  This  is  clearly  brought  out  in  the 
testimony  of  Mr.  Kayser,  plaintiff’s  president,  in  this  case 
on  cross-examination.  It  was  made  quite  clear  to  a  rep¬ 
resentative  of  the  plaintiff  that  the  Secretary  did  not  agree 
with  their  position  which  was  that  the  common  carrier  obli- 
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gation  applied  only  to  Government-owned  lands,  and  that 
then  their  only  obligation  was  to  purchase  gas,  which  seems 
to  me  to  be  a  far  cry  from  an  obligation  of  a  common  car¬ 
rier,  which  is  only  that  they  should  have  to  purchase  some 
gas,  which  will  let  other  gas  go  through  the  line  rather 
than  hold  their  pipe  line  exclusively  for  their  own  gas. 

It  was  clearly  explained  to  them  that  a  common  carrier 
was  one  who  would  take  gas  purchased  anywhere,  but  not 
limited  to  a  mere  requirement  to  purchase. 

Now,  at  that  point  comes  the  letter  which  we  hear  so 
much  about.  In  effect  by  that  time  the  plaintiff’s  represen¬ 
tative  had  listed  every  point  they  had  given  to  the  Sec¬ 
retary  in  the  hope  he  would  take  out  of  his  regulation 
the  additional  requirement  that  the  schedule  be  filed.  Con¬ 
sequently  they  wrote  such  a  letter  of  August  18  and 
513  I  think,  since  there  has  been  so  much  talk  about  it, 
I  will  read  it,  and  this,  incidentally,  is  not  written  by 
the  Secretary  but  by  the  Director  of  the  Bureau  of  Land 
Management,  Mr.  Clawson.  I  think  somewhere  in  the  brief 
I  am  going  to  offer  I  mention  it  as  being  by  the  Secretary. 

Mr.  Whiteford :  Do  you  repudiate  it  as  coming  from  the 
Secretary? 

Mr.  McKevitt :  Never  mind.  This  is  addressed  to  Allen 
R.  Grambling  and  reads : 

“This  is  in  reply  to  your  letter  of  August  17  in  connec¬ 
tion  with  the  common  carrier  stipulation  required  by  my 
decision  of  July  21  under  the  right-of-way  application  of 
the  El  Paso  Natural  Gas  Company,  bearing  the  above  serial 
number. 

“You  advise  me  in  your  letter  that  the  company  will  file 
the  common  carrier  stipulation  as  modified  in  conversations 
between  yourself  and  the  Chief  Counsel  of  this  Bureau 
which  reads  as  follows: 

“  ‘The  applicant  agrees  to  operate  the  pipe  line  as  a 
common  carrier  in  accordance  with  the  provisions  of  the 
Mineral  Leasing  Act,  and,  within  30  days  after  the  request 
of  the  Secretary  of  the  Interior,  to  file  rate  schedule  and 
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tariff  for  the  transportation  of  gas  as  snch  common  carrier 
with  any  regulatory  agency  having  jurisdiction  over 

514  such  transportation,  as  the  Secretary  may  prescribe.  * 

‘‘This  stipulation  is  in  compliance  with  the  re¬ 
quirements  of  that  decision-  When  this  stipulation  is  filed 
in  this  case  and  in  Phoenix  083253,  Phoenix  086067  and  Las 
Cruces  064867,  it  will  constitute  compliance  with  that  part 
of  the  decision  of  July  21  calling  for  the  filing  of  such  a 
stipulation.  This  form  of  stipulation  will  also  be  satisfac> 
tory  as  compliance  with  the  common  carrier  stipulation  re¬ 
quirement  in  connection  with  the  applications  which  the  El 
Paso  Natural  Gas  Company  proposes  to  file  for'  the  -  San 
Juan  Basin- Pipe  Line  which  will  cross  public  domain  and 
national  forest  lands. 

“You  request  that  the  time  for  the  filing  of  the  tariff 
and  rate  schedule,” 

Now,  there  is  quite  a  x)oint  made  that  this  particular 
letter  does  say  something  about  granting  right-of-way.' 
The  letter  itself  could  not  constitute  a  grant  under  the  reg¬ 
ulations  the  Secretary  has  delegated.  The  Secretary  has 
made  regulations'  prescribing  the  manner  in  which  anyone 
who  wants  a  right-of-way  shall  apply,  that  it  would  file  the 
application  and  a  map  showing  where  you  want  to  go,  and 
additional  information  required  by  the  regulations.  Now, 
he  had  delegated  and  directed  the  Land  Management,  they 
had  a  man  in  the  field  with  power  to  issue  the  right- 

515  of-way  once  the  regulations  had  been  complied  with, 
but  there  has  been  no  direction  to  anybody  in  the 

field,  or  anybody  in  the  Bureau  of  Land  Management  to 
waive  regulations  to  be  performed  for  a  right-of-way.  So, 
consequently,  this  letter,  in  effect,  was  no  more  than  a 
proper  notice  that  their  argument  that  this  additional  re¬ 
quirement  should  not  be  made,  would  not  be  complied  with, 
but  would  be  made  in  the  future  and,  as  I  say,  was  backed 
up  by  a  complete  understanding  with  the  representative 
of  the  plaintiff  as  to  what  the  Secretary  meant  by  a  com¬ 
mon  carrier  rate  schedule,  and  one  which  anybody  would 
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understand  by  common  carrier,  that  you  take  gas  from  any¬ 
body  upon  delivering  it  to  the  pipe  line. 

Now,  Your  Honor,  after  this  letter  was  written,  within 
two  months,  in  October,  this  plaintiff  comes  in  and  files  a 
rate  schedule  with  the  Federal  Power  Commission,  and  he 
says  he  is  doing  it  purely  because  of  this  requirement. 
Well,  what  kind  of  a  rate  schedule  is  it!  Just  precisely 
opi)osite  to  the  understanding  he  had  with  the  Secretary 
of  the  Interior.  It  is  limited  to  what?  To  gas  purchased 
from  government-owned  land,  and  limited  to  the  statement 
that  he  would  purchase  gas  from  government-owned  land. 

Plaintiff  has  demonstrated  that  he  does  not  intend  to  be 
a  common  carrier,  and  is  doing  everything  he  can  to  keep 
from  being  a  common  carrier.  That  was  sent  out  to  every¬ 
body.  This  was  not  a  particular  agreement  to  El 
516  Paso,  but  after  the  Secretary  had  received,  had 
notice  of  the  type  of  schedule  that  was  filed,  if  he 
thereafter  proceeded  to  grant  the  right-of-way  it  would 
have  been  absolutely  meaningless  because  he  would  know 
as  soon  as  he  grants  the  right-of-way  that  this  stipulation 
with  the  plaintiffs,  whether  he  filed  it,  or  had  already  filed 
it,  he  could  not  enforce  it  and  would  in  turn  have  to  institute 
a  suit  to  cancel  that  right-of-way.  If  he  issued  any  such 
rights-of-way  he  would  required  to  institute  immediately 
a  suit,  that  is  the  statutory  requirement  once  a  right-of-way 
is  granted,  a  suit  has  to  be  brought  to  have  it  cancelled 
That  is  the  exact  example  shown  by  Justice  Land  in  an¬ 
other  case;  if  issued  it  would  have  to  be  annulled,  and  it 
would  be  his  duty  to  ask  the  Attorney  General  to  institute 
proceedings  for  it  annulment.  Consequently,  as  a  practical 
matter,  the  Secretary  found  out  that  he  stiU  had  the  duty 
which  was  to  effectuate  the  purpose  of  this  Act.  The  plain¬ 
tiffs  were  informed  the  5th  of  January,  1951,  and  imme¬ 
diately  they  came  in  again  for  discussion,  as  tiie  door  was 
always  open  for  complete  discussion,  and  they  came  in  and 
discussed  the  form  of  schedule  that  would  have  to  be  filed. 
This  discussion  eventually  got  to  the  point  where  it  looked 
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like  the  schedule  wotild  do  it,  and  thereafter  the  Secretary, 
after  discussion  with  the  members  of  the  Federal  Power 
Commission,  prepared  and  set  up  the  stipulation  of  March 
22, 1951,  which  is  the  stipulation  attached  to-the  com- 

517  plaint.  That  is  the  stipulation  that  was  sent  out  to 
the  field.  These  are  general  requirements.  » Inci¬ 
dentally,  that  is  one  of  the  documents  that  Judge  Golds- 
borough  would  not  let  into  evidence,  and  it  is  my  position 
that  that  is  an  official  Government  document  transmiliing 
information,  but  it  was  excluded,  and  under  the  statute  I 
think  it  is  admissible  under  the  general  rule. 

The  Court:  Now,  do  you  want  to  take  up  each  one  of 
those  points  that  were  offered  before  Judge  Goldsborough 
now  or  as  you  go  along! 

Mr.  McKevitt:  I  will  take  it  up  later.  I  just  wanted 
to  point  that  out. 

The  Court:  I  am  frank  to  say  to  the  other  side  that  I 
think  a  good  bit  of  the  matter  that  Judge  Goldsborough 
excluded  ought  to  be  admitted,  but  I  will  let  you  argue  on 
that 

Mr.  McKevitt:  Again,  after  the  stipulation  of  March  22 
had  been  prepared,  again  the  plaintiff  came  in  for  dis¬ 
cussion  and  again  they  had  a  full  discussion.  As  a  reefult 
of  these  discussions,  a  great  many  changes  were  made  in 
the  stipulation  which  I  read  to  the  Court,  and  it  was  well 
understood  that  these  changes  were  to  apply- in  the  new 
stipulation  form.  However,  before  it  was  actually 'done 
this  suit  was  filed. 

However,  there  is  no  question  but  that  this  March  22 
stipulation,  the  one  I  referred  to,  it  has  been  super- 

518  seded,  and  as  to  both  these'  stipulations,  in  March 
and  May,  each  one  was  sent  to  the  Federal  Power 

Commission  before  it  was  sent  out  and  promulgated,  and 
each  one  had  the  approval  of  the  Federal  Power  Commis¬ 
sion.  That  is  another  matter  which  was  excluded  by  Judge 
Goldsborough,  but  it  appears  that  these  had  the  approval 
of  the  Federal  Power  Commission,  because  of  the  tremen- 
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dons  talk  and  reliance  put  in  documents  between  the  Sec¬ 
retary  and  the  Federal  Power  Conunission  in  tbis  case. 

That,  Your  Honor,  is  about  the  extent  of  the  factual 
documents. 

The  Court :  Let  me  ask  you  here ;  Mr.  Boyd,  you  have 
heard  the  stipulation  to  which  you  take  exception  has,  to 
some  extent,  been  changed.  I  assume  that  the  Court  will 
not  be  bound  by  the  original  stipulation  you  objected  to,  but 
the  present  stipulation,  which  you  still  object  to,  is  that 
not  so? 

Mr.  Boyd :  Yes,  of  course  we  still  object. 

The  Court:  I  understand  that.  You  are  not  insisting, 
and  I  would  not  agree  with  you  if  you  did,  but  that  the  stip¬ 
ulation  originally  drafted  and  to  which  you  originally  ob¬ 
jected  has  been  changed,  and  that  what  we  are  now  arguing 
about  is  the  present  stipulation  as  amended. 

Mr.  Boyd:  I  am  not  sure  I  can  agree  to  that  for  the 
reason  that  the  Secretary  changed  the  stipulation  from 
week  to  week.  Suppose  he  says,  “If  you  want  the 
519  stipulation  of  August  17  I  will  issue  it,’’  but  by  the 
time  we  get  around  to  the  point  of  signing  it  he  says, 
“I  have  changed  my  mind  again.”  This  man  changes  his 
mind  so  much  and  with  such  rapidity,  he  should  be — 

The  Court:  I  would  say  if  he  went  back  to  August  18 
it  would  be  more — 

Mr.  Boyd :  That  is  all  he  need  to  do  in  order  to  rob  this 
Court  of  jurisdiction,  is  to  write  a  letter  and  say,  “I  will 
grant  it  on  the  letter  of  August  18.”  You  had  already 
agreed — 

Mr.  McKevitt :  We  are  not  going  to  do  that  in  the  view 
of  what  we  have  learned. 

The  Court:  I  want  it  understood  that  when  I  am  decid¬ 
ing  this  case  I  am  deciding  it  on  whether  this  present  stip¬ 
ulation  is  valid,  or  not,  and  not  the  other  one. 

Mr.  Boyd:  The  only  thing  now,  as  we  read  it,  is  that 
he  states  he  has  no  control  over  rates. 

Mr.  McKevitt:  There  is  one  other  little  point  I  want  to 
bring  out  with  respect  to  this  letter,  it  is  perhaps  difficult 
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to  get  the  factual  picture,  but  there  is  a  part  of  this  Sau 
Juan  Line  that  runs  across  national  forest  lands,  which 
are  a  little  different  in  that  they  are  under  the  jurisdiction 
of  the  Department  of  Agriculture.  The  San  Juan  has  been 
constructed  over  80  miles  of  forest  reserve  land  un- 

520  der  a  permit  from  the  Department  -  of  Agriculture, 
but  I  want  to  point  out  that  the  Act  provides  if  you 

want  to  build  a  line  across  this  land  of  the  Government  you 
have  to  get  a  permit  from  the  Secretary  of  the  Interior. 

On  this  discussion  of  whether  the  Secretary  is  bound  be¬ 
cause  he  has  done  something  for  30  years,  let  me  read  what 
I  thiTik  is  an  interesting  statement  in  a  case  in  the  First 
Circuit,  Shawmut  v.  Securities  and  Exchange  Commission, 
146  Fed.  2d  791:  ' . 

_  •  f: 

“There  is  no  doctrine  which  prevents,  and  there  should 
be  no  surprise  when  there  is,  an  equitable  consideration  of 
the  special  facts  of  each  case  or  the  progressive  develop¬ 
ment  of  administrative  practices.  Flexibility  was  not  the 
least  of  the  objectives  sought  by  Congress  in  selecting  ad¬ 
ministrative  rather  than  judicial  determination  of  the  prob¬ 
lems  of  security  regulation. ,  The  admmistrator  is  expected 
to  treat  experience  not  as  a  jailer  but  as  .a‘ teacher,” 

So  the  practice  of  this  development  has  been  a  matter 
of  education  to  the  Secretary.  I  think  that  line  is.  quite 
significant  here,  and  I  wish  to  then  go  on  to  take  up  the 
question  of  the  relationship  between  the  Secretary  of  the 
Interior  and  the  Federal  Power  Commission.  In  other 
words,  the  Secretary  is  imder  an  Act  in  which  he  is  required 
to  see  that  anybody  using  public  lands  is  under,  a  certain 
obligation,  and  let  me  say  that  anyone  appl3dng  to 

521  the  Federal  Power  Commission  who  does  not  want 
to  be  a  common  carrier  is  not  very  srnai^  or  else 

figure  that  there  is  some  other  way  they  can  get  airoimd  it. 
The  Natural  Gas  Act  was  passed  in  1938,  and  there  is  no 
question.  Your  Honor,  that  under  the  Natural  Gas  Act  they 
cannot  make  any  pipe  line  company  become  a  common  car- 
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rier,  but  if  the  provisions  of  the  Mineral  Leasing  Act  are 
to  be  carried  out  they  have  to  be  carried  out  by  some  in¬ 
terpretation  by  the  Secretary.  That  point  gave  absolutely 
no  trouble  at  aU  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  and  I  call  Your  Honor’s  attention  respect¬ 
fully  to  this  case,  Montana-Dakota  Utilities  Company  v. 
Federal  Power  Commission,  or  shall  I  hand  up  this  brief 
now? 

The  Court :  No,  I  would  rather  you  go  ahead. 

Mr.  McKevitt:  169  Fed-  2d  392.  In  that  case.  Your 
Honor,  the  rights  under  the  Mineral  Leasing  Act  had  been 
granted  the  Montana-Dakota  Company  prior  to  the  passage 
of  the  Natural  Gas  Act,  and  in  the  rights-of-way  they  had 
these  statements,  that  they  will  expressly  agree  to  file  as  a 
common  carrier;  in  other  words,  in  the  language  of  the 
statute,  in  conjunction  with  that  the  Secretary  added  this 
language,  file  a  rate  schedule  with  him,  which  was  before 
the  Power  Commission,  there  wasn’t  anybody  else  to  do  it 
with,  and  after  the  Power  Commission  came  into  being  the 
company  filed  that  rate  schedule  with  the  Federal  Power 
Commission.  Now,  the  Federal  Power  Commission 
522  obviously  has  no  power  to  make  them  become  a  com¬ 
mon  carrier,  and  that  is  the  very  point  made  by  this 
applicant.  He  said,  “Well,  you  cannot  thereafter  enforce 
that  schedule  I  filed  with  you  because  you  don’t  have  any 
original  power  to  make  me  a  common  carrier.” 

The  Court  had  no  trouble  with  that  whatever,  and  I 
would  like  to  read : 

“It  is  too  clear  for  argument  that  the  petitioner,  having 
applied  for  and  accepted  a  permit  to  do  so  and  having  con¬ 
structed  its  pipe  line  over  the  public  lands,  became  and  is  a 
statutory  common  carrier  of  natural  gas  and  that  its  rates 
and  schedules  are  subject  to  the  jurisdiction  of  the  Federal 
Power  Commission  under  the  Natural  Gas  Act.  To  hold 
otherwise  would  negative  the  purposes  of  Congress  as  ex¬ 
pressed  in  both  the  Leasing  and  the  Natural  Gas  Acts. 
That  petitioner  prefers  not  to  assume  the  burdens  of  a 
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common  carrier  for  the  transportation  of  natural  gas  in 
interstate  commerce  through  its  pipe  lines  is  unmateriaL” 
I  wish  now  to  point  out  the  recognition  that  the  Federal 
Power  Commission  cannot  make  a  person  be  a  common  car¬ 
rier.  Nevertheless,  if  a  person  becomes  a  common  carrier 
by  some  other  means  he  might  only  be  one  in  fact,  but  if 
they  came  along  with  an  application  and  said  they  wanted 
to  be  a  common  carrier  their  rights  are  going  to  be 

523  controlled  by  the  Federal  Power  Commission,  and  if 
by  reason  of  crossing  Government  land  they  agree 

to  be  a  common  carrier,  there  is  no  inconsistency  in  the 
Federal  Power  Connnission  in  deciding  the  validity  of 
rights,  and  that  is  precisely  set  up  in  the  stipulation,  they 
agree  to  be  common  carriers  in  crossing  public  lands,  and 
the  Supreme  Court  had  no  problem  with  that  question  at  alL 
Now,  in  addition,  in  view  of  that  limitation,  there  has 
been  a  lot  of  talk  in  this  case,  not  so  much  Mr.  Boyd’s  argu¬ 
ment  today,  but  throughout  the  record,  and  perhaps  with 
Judge  Goldsborough,  “Why  didn’t  the  Secretary  leave  out 
the  Federal  Power  Commission.”  As  I  say,  you  can’t  leave 
the  requirement,  if  that  be  our  requirement,  with  the  Fed¬ 
eral  Power  Commission.  If  he  did  he  would  be  winking 
at  an  Act  of  Congress.  The  Federal  Power  Commission 
cannot  decide  this  bigger  problem. 

Now,  there  is  another  problem  which  we  get  into  now. 
It  is  tiiis  problem  of  additional  facilities. '  Of  course,  I 
might  say  this,  that  the  additional  facilities  argument  ap¬ 
plies  only  to  the  second  part  of  the  stipulation.  The  first 
part  would  be  all  right.  It  applies  to  tiieir  existing  facili¬ 
ties,  but  let’s  take  the  part  looking  at  the  additional 
facilities  requirement,  too.  In  the  first  place  most  pipe 
line  companies  are  going  to  fill  up  their  line  and,  in  fact, 
more  or  less  have  to  fill  up  their  line  to  a  great  extent 

524  with  their  own  contract  gas,  that  is,  they  buy  the 
gas  to  sell  it  at  the  other  end,  and  that  is  going  to 

be  the  situation — ^nevertheless,  some  pipe  line  which  is  filled 
up  with  this  tyi)e  of  gas  wants  to  cross  public  land,  and  it 
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has  to  be  a  common  carrier.  If  the  Secretary  absolutely 
insists  that  such  a  pipe  line  gets  clear  out  of  contract  gas 
from  their  line  it  would  be  diJBBcult  to  enforce,  and  he  said 
if  you  don’t  want  to  fill  up  the  line,  although  you  said  you 
would  act  as  a  common  carrier,  then  you  merely  apply  to 
the  authorities  for  additional  facilities  to  take  care  of  your 
situation.  It  merges  and  meshes  the  responsibilities  of  the 
Federal  Power  Commission  and  the  Secretary;  it  takes  into 
consideration  the  practical  limitations  on  both. 

The  Court:  Suppose  all  of  the  gas  that  came  up  in  the 
original  line  was  common  carrier  gas,  they  could  still  make 
them  go  back  and  give  additional  facilities  along  the  line, 
couldn’t  they? 

Mr.  McKevitt:  With  all  common  carrier  gasT 

The  Court :  Yes. 

Mr.  McKevitt:  No,  they  couldn’t.  The  stipulation 
wouldn’t  read  that  way.  The  second  part  of  the  stipulation 
says  that  if  there  is  no  room  at  the  time  they  must  add 
facilities  only  equal  to  the  amount  that  he  is  using  the  line 
for  his  purposes;  consequently,  if  he  isn’t  using  any  of  the 
line  for  his  purposes  he  doesn’t  have  to  add  any  addi- 
525  tional  facilities  because  it  is  all  common  carrier. 

Now,  in  conjunction  with  this  additional  facilities 
argument  we  hear  a  lot  of  talk  about  the  fact  that  the  Fed¬ 
eral  Power  Commission  is  limited  as  to  its  power  to  require 
the  building  of  additional  facilities,  and  I  am  referring  to 
U.  S.  C.  A.  717(f)  (a),  that  whenever  it  is  found  desirable 
in  the  public  interest  it  may,  by  order,  direct  the  natural 
gas  company  to  extend  or  improve  its  transportation  facil¬ 
ities  to  establish  physical  connection  of  its  transportation 
facilities  with  the  facilities  of  those  natural  gas  companies 
engaged  in  the  distribution  of  natural  or  artificial  gas  to 
the  public,  and  for  such  purposes  to  extend  the  transporta¬ 
tion  facilities,  but  it  is  provided  that  the  Commission  shall 
have  no  authority  to  compel  the  enlargement  of  such  trans¬ 
portation  facilities  for  such  purposes.  That  is  perhaps  a 
little  ambiguous  on  its  face,  as  Judge  Simmons  in  the  Sixth 
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Circuit  said,  but  it  seems  to  be  more  or  less  accepted  that 
the  Federal  Power  Commission  itself  could  not  require  this 
building  of  additional  facilities.  There  is  the  rub.  They 
cannot  require  it,  but  if  a  company  comes  in  and  builds  ad¬ 
ditional  facilities  for  some  reason,  one,  because  it  wants  to 
get  more  contract  gas  and  make  more  money  or,  two,  it 
wants  to  comply  with  the  requirement  that  it  act  as  a  com¬ 
mon  carrier,  the  Federal  Power  Commission  can  authorize 
it.  There  is  a  big  distinction  between  applying  and 

526  authorizing.  So  this  stipulation  is  in  that  form,  that 
this  applicant  will  come  in  and  apply  for  this.  Every 

important  decision  is  to  be  made  by  the  Federal  Power 
Commission,  but  the  applicant,  in  order  to  carry  out  his 
common  carrier  obligation,  which  the  Eighth  Circuit 
showed  was  completely  consistent  with  the  Federal  Power 
Act,  simply  agrees  to  come  in  and  apply.  Consequently,  I 
think  in  analyzing  this  stipulation  it  is  very  adequately 
drawn  to  take  into  consideration  all  of  the  Secretary’s  re¬ 
sponsibilities  and  the  field  covered  by  the  Federal  Power 
Connnission. 

In  connection  with  that.  Your  Honor,  I  would  like  to 
point  out  that  the  Supreme  Court  has  said,  not  once  but 
twice,  that  the  Natural  Gas  Act  is,  in  itself,  not  exclusive. 
When  a  public  utility  is  regulated  by  the  State  it  then 
ceases  to  be  xmder  Federal  Government  regulation,  and 
when  a  public  utility  is  regulated  by  the  Government  it 
ceases  to  be  under  State  regulation.  There  are  any  num¬ 
ber  of  such  cases  in  the  Supreme  Court — ^well,  they  are  in 
my  brief,  Your  Honor — ^the  Supreme  Court  has  said,  cate¬ 
gorically,  that  the  Natural  Gas  Act  did  not  close  the  field 
to  the  exclusion  of  any  other  Act  on  the  subject.  It  says, 
“Congress  occupied  only  a  part  of  the  field,”  and  then  it 
goes  on  with  a  further  quote  which  I  won’t  read  because  it 
is  in  my  brief. 

Your  Honor,  I  believe  that  brings  us  to  what  might  be 
called  some  of  the  additional  legal  points  in  the  case, 

527  which  seems  to  be  far  less  than  the  Secretary  cov- 
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ered.  However,  it  is  true  this  is  an  action  for  mandamus 
and  has  to  be  considered  in  the  light  of  the  rules  relating 
to  mandamus.  What  the  plaintiff  is  really  asking  is  that 
this  Court  direct  the  Secretary  to  issue  a  right-of-way 
over  the  public  land.  In  effect,  this  Court  would  be  issuing 
the  right-of-way.  There  is  no  question  but  that  under  the 
law  the  Secretary’s  power  is  discretionary  in  issuing  such 
a  right-of-way,  and  in  such  a  situation  it  says  relief  by 
mandamus  shall  not  apply. 

The  Court :  That  would  be  true  if  he  had  not  taken  any 
action.  If  he  had  said,  “I  won’t  have  anything  to  do  with 
it  at  all,”  I  am  convinced  the  Court  could  not  make  him  do 
it,  but  the  position  of  the  other  side  is  that  he  had  already 
agreed  to  do  it. 

Mr.  McKevitt:  As  a  practical  matter  he  has  set  forth 
the  type  of  stipulation  to  be  required. 

The  Court:  I  understand  your  point,  but  I  wasn’t  pass¬ 
ing  on  it  at  aU.  I  say  this  is  different  than  the  ordinary 
case  where  the  Court  would  not  have  any  jurisdiction  to 
compel  something  which  is  more  than  a  ministerial  act.  If 
he  had  declined  to  do  it  in  the  first  instance  I  don’t  think 
this  Court  would  have  any  jurisdiction.  I  may  be  wrong, 
but  here  they  contend  that  he  not  only  authorized,  but  they 
spent  a  considerable  sum  of  money  in  relying  on  it. 

Mr.  McKevitt :  The  only  possible  thing  would  be 
528  this  letter  of  August  18,  and  in  that  there  wasn’t  any 
indication  where  the  rights-of-way  were  to  come. 
This  is  not  any  definite  grant  of  anything  specific  in  this 
letter,  and  consequently  it  seems  to  me  the  rules  of  manda¬ 
mus,  with  which  the  Court  is  familiar,  apply.  I  might  note 
a  line  of  cases  under  the  Mineral  Leasing  Act,  and  perhaps 
the  leading  case  is  United  States  v.  Wilber,  in  which  the 
Court  pointed  out  some  of  the  sections  are  mandatory  and 
in  others  some  may  be.  There  was  that  distinction.  In 
that  connection  they  said  they  were  considering  whether 
the  same  may  be,  and  thought  it  was  purely  discretionary 
and  not  applicable  to  any  action  in  mandamus. 
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Before  I  mention  tliis  last  point  of  law,  I  want  to  refer 
to  this  factual  situation  on  the  matter  of  spending  of  this 
money.  There  was  some  statement  in  the  evidence  of  Mr. 
Blayser  that  only  some  $70,000  had  been  spent  before  this 
letter  of  August  18.  By  his  testimony  it  is  quite  clear  that 
the  construction  started  on  August  1,  seventeen  days  before 
the  letter  had  been  written  and,  in  addition  to  which,  con¬ 
tracts  were  made,  they  had  contracts  made  for  the  purchase 
and  sale  of  gas.  They  had  gone  through  the  entire  pro¬ 
ceeding  with  the  Federal  Power  Commission.  Certainly 
they  were  committed  to  tremendous  expenditures  long  be¬ 
fore  this  letter  of  August  18,  but  I  think  it  is  improper  to 
say  that  thia  line  was  built  in  reliance  on  this,  when 
529  they  filed  rate  schedules  diametrically  opposed  to  it. 

They  knew,  unless  the  Secretary  was  highly  ineffi¬ 
cient,  that  he  could  not  go  on  with  a  stipulation  which  was 
not  going  to  eventually  carry  out  his  requirements;  and  I 
wish  to  point  out  that  in  connection  with  the  objection  to 
mandamus,  that  same  objection  applies  to  declaratory 
judgment.  If  mandamus  does  not  lie  neither  does  declara¬ 
tory  judgment.  That  has  been  held  in  the  Court  of  Ap¬ 
peals  in  United  States  v.  Ickes,  143  Fed.  2d  152,  in  which 
the  Court  said: 

‘‘Appellants’  incorrect  assumption  that  the  Secretary 
lacked  discretion  in  the  premises  constitutes,  also,  the  un¬ 
stable  foundation  of  his  prayer  for  declaratory  relief  which 
falls,  therefore,  along  with  his  prayer  for  coercive  relief. 
Lacking  jurisdiction  of  his  suit  for  direct  relief,  the  Court 
did  not  acquire  jurisdiction  by  virtue  of  the  declaratory 
judgment  statute,  to  give,  indirectly,  relief  which  it  could 
not  give  directly.” 

That  same  proposition  is  repeated  in  the  language  of  the 
Supreme  Court  in  Larson  v.  Domestic  &  Foreign  Com¬ 
merce  Corporation,  337  U.  S.  682,  as  follows : 

“The  complaint  also  asked  for  declaratory  relief  even 
more  clearly  directed  at  the  sovereign.  It  was  asked  that 
the  Court  declare  that  the  sale  of  this  coal  is  still 
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530  valid  and  in  effect.  The  Administrator,  an  agent  for 
a  disclosed  principal,  was  not  a  party  to  the  contract 

of  sale.  The  request  for  an  adjudication  of  the  validity  of 
the  sale  was  thus,  even  in  form,  a  request  for  and  adjudica¬ 
tion  against  the  sovereign.  Such  a  declaration  of  the  rights 
of  the  respondent  vis-a-vis  the  United  States  would  clearly 
have  been  beyond  the  Court’s  jurisdiction.” 

Which  leads  up  to  the  last  point,  that  the  United  States 
is  a  necessary  party  to  this  proceeding. 

The  Court:  Are  you  very  serious  about  that? 

Mr.  McKevitt:  Yes,  I  am.  Your  Honor,  to  this  extent, 
that  there  are  perhaps  five  or  six  cases  which  were  reviewed 
by  the  Supreme  Court,  and  in  Larson  v.  The  United  States 
I  they  held  that  the  United  States  was  a  necessary  party,  and 
,  they  noted  that  where  the  effect  of  the  decree  is  to  require 
the  conveyance  of  property  of  the  United  States  then  it  is 
I  a  necessary  party  and,  in  fact,  even  in  Land  v.  Dollar,  which 
is  a  rather  famous  case,  when  it  first  went  up,  and  had  been 
,  held  that  the  United  States  was  a  necessary  party,  the  Su¬ 
preme  Court  held  it  was  not,  but  in  the  Dollar  v.  Land  case 
they  held  that  where  it  affects  property  of  the  United 
I  States  it  was  not  only  necessary  but  an  indispensible  party. 

In  this  case  the  effect  of  this  decree  would  be  that  these 
people  would  go  out  and  be  building  pipe  lines  across  lands 
of  the  United  States,  and  I  just  call  your  attention 

531  to  a  recent  decision  of  the  Court  of  Appeals  in  Seiden 
V.  Larson  wherein  it  was  sought  to  acquire  property 

from  the  United  States  on  the  ground  that  he  was  the  for¬ 
mer  owner  and  had  a  right  to  repurchase,  and  the  Court  held 
it  was  a  suit  against  the  United  States.  Actually,  the  the 
other  side  of  that  decision,  I  think,  is  more  important  here, 
and  that  is  that  courts  do  not  interfere  with  administrative 
decisions  unless  they  are  shown  to  be  clearly  erroneously 
administered,  and  I  submit  that  this  action  of  the  Secre¬ 
tary  does  not  fall  into  this  category,  that  if  anything  it  is 
too  reasonable,  that  it  takes  into  consideration  the  Secre¬ 
tary’s  actual  duties  that  he  must  perform  and  puts  the  re- 
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quirement  on  the  plaintiff  that  will  make  them  become 
common  carriers,  and  that  is  precisely  why  we  are  here, 
nnlike  the  biased  statement  ‘^We  will  be  a  common  carrier, 
yes,  we  will  perhaps  apply  to  be  a  common  carrier.^’ 

Now,  may  I  offer  this  brief? 

The  Court:  Have  counsel  seen  it? 

Mr.  McKevitt :  No,  sir. 

The  Court;  I  think  if  you  want  to  argue  on  the  points 
you  want  me  to  reconsider — do  you  want  to  reply? 

Mr.  Boyd:  I  would  like  to  introduce  Mr.  Grambling  of 
the  highest  court  of  Texas;  he  wanted  an  opportunity  to 
reply. 

Mr.  Grambling :  I  just  want  a  few  minutes. 

The  Court :  I  am  going  to  suggest  this,  gentlemen ; 
532  I  have  got  some  other  cases  here  that  I  have  excused 
until  1 :30 ;  I  will  excuse  you  gentlemen  until  2 :30.  It 
is  an  important  case  and  I  do  not  want  to  cut  either  of 
you  off. 

Mr.  Baron:  I  am  Malcolm  George  Baron,  a  member  of 
this  Bar. 

The  Court:  Is  it  in  connection  with  this  case? 

Mr.  Baron ;  Yes. 

The  Court:  Who  do  you  represent? 

Mr.  Baron ;  I  represent  the  Interstate  Leasing  Company 
and  the  Montana-Dakota  Power  Company,  who  are  very 
much  interested  in  this  case  because  one  is  a  natural 
shipper  engaged  in  shipping  natural  gas  over  a  common 
carrier  natural  gas  line,  and  the  other  has  been  trying  for 
some  time,  several  years,  to  become  a  shipper,  but  due  to 
the  situation  that  exists  with  reference  to  natural  gas  com¬ 
panies  it  has  not  been  able  to  become  a  shipper  as  provided 
under  the  Mineral  Leasing  Act,  and  while  I  have  listened 
to  the  arguments  here  I  am  afraid  that  the  interests  of  the 
shippers  as  a  class,  as  well  as  my  clients,  have  received 
little  interest - 

Mr.  Boyd:  Just  a  minute — 

Mr.  Baron:  May  I  proceed? 
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Mr.  Boyd :  Let  me  interrupt  this  discussion,  because - 

Mr.  Baron :  Just  a  minute. 

The  Court:  I  am  afraid,  unless  you  are  a  party  to  the 
suit,  or  unless  some  of  the  parties  want  you  to  be 

533  heard,  I  won’t  be  able  to  hear  you. 

Mr.  Baron:  What  I  am  asking  the  Court,  if  the 
Court  please,  is  to  be  permitted  to  file  a  brief  or  be  heard 
as  amicus  curiae. 

The  Court :  I  will  let  you  file  it  as  amicus  curiae.  When 
do  you  want  to  file  it?  This  case  will  be  disposed  of  in  the 
coming  week. 

Mr.  Baron :  By  Wednesday. 

The  Court:  By  Monday.  I  have  taken  Tuesday  off  on 
this  case. 

(Thereupon,  at  12:35  o’clock  p.  m..  Court  was  recessed 
and  further  proceedings  herein  continued  until  2:30  o’clock 
p.  m.,  Friday,  June  22, 1951.) 

534  AFTERNOON  SESSION. 

Pursuant  to  the  recess  heretofore  had.  Court  was  recon¬ 
vened  and  further  proceedings  herein  resumed  at  2:30 
o’clock  p.  m.,  Friday,  June  22, 1951. 

Mr.  Boyd :  With  respect  to  the  application  of  Mr.  Baron 
to  file  a  brief  as  amicus  curiae,  we  have  no  objection  to  that. 
We  would  like  the  Court  to  get  all  the  help  he  can,  although 
I  think  Mr.  Baron,  who  was  furnished  a  copy  of  our 
brief - 

The  Court :  I  am  not  going  to  let  him  intervene. 

Mr.  Boyd:  But  will  you  ask  him,  or  direct  him  to  con¬ 
fine  himself  to  the  facts  in  this  case  and  not  interject  facts 
with  which  we  have  no  opportunity  to  deal  in  our  brief? 

The  Court :  The  Court  will  only  consider  those  facts. 

Mr.  Grambling:  How  much  time  may  we  have? 

The  Court :  How  much  time  do  you  want? 

Mr.  Grambling :  I  would  like  to  have  about  twenty  min¬ 
utes,  and  if  Mr.  Boyd  can  discuss  it  for  about  five  minutes, 
we  will  make  the  Court  very  happy. 
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The  Court:  I  am  not  going  to  limit  either  of  yon. 

Mr.  Boyd:  I  asked  Mr.  McKevitt  what  he  wanted  to  do 
about  those  exhibits.  It  may  affect  the  argument  in  some 
way,  the  questions  presented  to  Judge  Goldsborough, 

The  Court :  It  might  be  well  to  dispose  of  those  now,  and 
I  will  give  you  a  chance  to  reply. 

535  Mr.  McKevitt:  Your  Honor,  the  exhibits  of  the 
defendant,  which  were  kept  out  of  the  evidence  by 

Judge  Goldsborough  were,  first,  a  letter  of  March  19, 1951, 
from  the  Assistant  Secretary  of  the  Interior  to  the  Federal 
Power  Commission,  with  which  there  was  transmitted  the 
stipulation  which  eventually  became  the  form  of  stipulation 
which  was  signed,  the  March  22  stipulation.  The  gist  of 
the  letter  was  a  request  that  the  Federal  Power  Commis¬ 
sion  review  that  stipulation  and  advise  whether  it  was 
satisfactory.  That  letter  itself  was  put  in  primarily  be¬ 
cause  it  is  mentioned  in  the  second  letter  which  was  offered, 
from  the  Federal  Power  Commission  back  to  the  Assistant 
Secretary,  in  which  the  Federal  Power  Commission  stated 
they  have  examined  the  stipulation  and  it  is  satisfactory. 
The  Court:  What  objection  do  you  have  to  that! 

Mr.  Boyd:  Two  objections,  if  the  Court  please;  first  of 
all,  it  is  clearly  hearsay,  it  forecloses  us  from  cross- 
examining  these  people  as  to  whether  or  not  there  was  any 
approval.  It  was  offered  for  the  purpose  of  showing,  as 
apparently  it  is,  that  the  Federal  Power  Commission  ap¬ 
proved  this  stipulation.  I  submit  the  evidence  they  tender 
does  not  demonstrate  that,  for  the  letter  they  offered  did 
not  show  that  the  Federal  Power  Commission  did  not  have 
any  objection  to  it,  it  was  not  the  Commission’s  action,  it 
was  a  letter  from  one  member  of  the  Commission  in 

536  which  he  said  that  there  was  no  objection  to  it.  Un¬ 
der  the  statute  the  Commission  can  only  act  in  a 

body,  so  we  take  the  position  that  it  does  not  prove  what 
they  offered  it  as  proof  of,  and  we  say  it  is  hearsay  because 
it  forecloses  us  from  cross-examining  these  people  are  to 
whether  or  not  it  did  constitute  approval 
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Mr.  McKevitt :  Tour  Honor,  it  is  a  letter  signed  by  the 
Chairman  of  the  Federal  Power  Commission.  The  Fed¬ 
eral  Power  Commission  does  not  necessarily  act  in  a  body 
on  everything  that  is  presented  to  it. 

The  Court ;  Mr.  Boyd,  documents  of  that  sort  are  offered 
for  different  purposes.  It  is  not  admitting  the  proof  of 
things.  I  am  going  to  admit  both. 

Mr.  McKevitt :  I  might  say  the  next  two  are  similar.  De¬ 
fendant ’s  Exhibit  No.  9,  a  letter  dated  April  30 - 

The  Court :  You  had  better  give  me  the  numbers  of  the 
two  exhibits. 

Mr.  McKevitt :  The  exhibits  just  referred  to  are  Defend¬ 
ant ’s  for  Identification  No.  7  and  Defendant’s  for  Identi¬ 
fication  No.  8. 

The  Court:  And  now  become  Defendant’s  Exhibits  7 
and  8. 

(Thereupon,  the  documents  referred  to  were  by  the  Court 
received  in  evidence  as  Defendant’s  Exhibits  Nos.  7  and  8.) 

Mr.  McKevitt:  The  next  two  are  Defendant’s  Ex- 
537  Mbits  for  Identification  at  tMs  point  No.  9  and  De¬ 
fendant’s  Exhibit  for  Identification  No.  10. 

No.  9  was  a  letter  of  April  30,  1951,  from  the  Secretary, 
Assistant  Secretary,  to  the  Federal  Power  Commission,  tMs 
time  transmitting  the  stipulation,  wMch  is  the  May  29 
stipulation,  the  one  that  is  in  issue  at  tMs  time;  and 
No.  10  is  a  letter  dated  May  10,  1951,  from  the  Federal 
Power  Commission  wMch  now,  of  course,  speaks  for  itself. 
It’s  precise  language  is  that  the  second  stipulation  is 
preferable  to  the  one  preceding. 

The  Court :  I  am  going  to  admit  both  of  those.  I  think 
tMs  Court  and  the  Court  of  Appeals  are  entitled  to  all  the 
facts  available.  That  will  be  No.  9  and  No.  10. 

(Thereupon,  the  documents  referred  to  were  by  the 
Court  received  in  evidence  as  Defendant’s  ExMbits  Nos.  9 
and  10.) 
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Mr.  McKevitt;  Now,  the  other  two  relate  to  the  sending 
out  by  the  Bureau  of  Land  Management  to  various  field 
offices  of  the  Bureau  of  Land  Management  these  stipula¬ 
tions.  The  first  one  that  was  sent  out  was  in  the  form  of 
the  August  18,  1950,  letter  that  was  sent  out  by  the  Direc¬ 
tor  to  the  field  offices  and  that  was  admitted,  that  was  our 
No.  11,  to  which  the  plaintiff  did  not  object. 

The  other  two,  then,  are  No.  12,  which  is  a  similar  memo¬ 
randum  dated  March  23,  1951,  from  the  Bureau  of  Land 
Management  to  the  field  offices,  and  this  is  the  one 

538  which  sent  out  the  so-called  March  22  stipulation, 
simply  directing  the  field  officers  from  here  on  in 

this  is  the  stipulation  to  be  required  with  all  applications 
for  rights-of-way  under  Section  28. 

The  last,  coming  to  No.  13,  is  much  the  same.  It  is  a 
memorandum  letter  dated  May  22,  1951,  again  from  the 
Bureau  of  Land  Management  to  field  offices,  sending  out 
what  subsequently  became  the  May  29  stipulation-  In  other 
words,  these  other  two  are  simply  official  letters  in  the  De¬ 
partment  sending  out  to  the  field  offices  directives  with 
respect  to  the  requirements  that  should  be  enforced  in  the 
future  with  respect  to  all  applications. 

The  Court:  Do  you  object  to  those? 

Mr.  Boyd:  Yes. 

The  Court:  Why? 

Mr.  Boyd:  Your  Honor,  I  understand  they  are  being 
offered  apparently  for  the  purpose  of  showing  this  is  the 
stipulation  now  to  be  required;  as  heretofore  stated,  the 
Secretary  made  the  form  of  stipulation  a  matter  of  regula¬ 
tion  and  the  Administrative  Procedure  Act,  if  Your  Honor 
please,  I  think  sets  out  the  circumstances  under  which  a 
regulation  can  be  promulgated.  This  does  not  conform 
with  it,  it  does  not  comply - 

The  Court :  We  are  not  trying  the  case  before  a  jury.  I 
think  I  will  admit  it. 

Mr.  Whiteford:  I  will  say,  as  intervenor,  I  am 

539  glad  to  have  them  in.  I  don’t  understand  the  posi- 


372 


tion  of  the  Government.  I  thinlr  they  are  digging  their 
own  grave. 

Mr.  McKevitt:  Then  why  did  yon  object? 

(Thereupon,  the  documents  referred  to  were  by  the  Court 
received  in  evidence  as  Defendant’s  Exhibits  Nos.  12 
and  13.) 

Mr.  Boyd;  Would  Your  Honor  care  to  admit  the  state¬ 
ment  about  the  dire  results  that  will  result  to  the  people  of 
California? 

The  Court ;  If  you  object  I  think  I  will  still  keep  them  out. 

Mr.  Boyd;  They  are  stipulations,  or  affidavits,  but  the 
pre-trial  order  provided  that  they  shall  be  admissible  to  the 
same  extent  as  they  would  have  been  admissible  if  the  wit¬ 
nesses  were  here. 

The  Court ;  How  were  they  ruled  out? 

Mr.  Boyd ;  I  frankly  don’t  know.  Your  Honor  please.  It 
was  stipulated  that  they  would  be  admissible  to  the  same 
extent  that  the  testimony  would  have  been  admissible  had 
the  witnesses  been  here. 

Mr.  McKevitt,  as  I  understand  it,  made  the  point  that 
what  this  affidavit  tended  to  show  was  that  the  people  of 
California,  not  El  Paso,  would  be  injured,  and  the  war 
effort  was  going  to  be  interrupted,  but  that  was  not  a  mat¬ 
ter  affecting  the  El  Paso.  It  did  not  go  to  the  form 
540  in  which  the  evidence  was  presented  because  the  pre¬ 
trial  order  held  that  it  could  be. 

Mr.  McKevitt ;  That  is  right. 

The  Court;  I  frankly  haven’t  read  them.  It  is  pretty 
hard  for  me  to  know  what  they  are  all  about. 

Mr.  Whiteford ;  The  difference  between  that  affidavit  and 
the  one  that  we  offered  for  the  intervener.  Judge  Golds- 
borough  ruled  that  the  affidavit  made  on  behalf  of  the 
Pacific  Gas  &  Electric  Company  was  not  made  on  behalf  of 
a  party  to  the  suit  and,  therefore,  it  was  hearsay. 

The  Court:  How  was  it  made?  I  don’t  know  anything 
about  it  at  alL 
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Mr.  Whiteford :  He  made  an  affidavit,  lie  was  here  when 
the  matter  came  np  before  Yonr  Honor  for  a  hearing  on 
the  preliminary  injunction,  so  Mr.  Boyd  took  his  affidavit, 
and  it  was  quite  lengthy,  and  it  shows  what  reliance  Pacific 
Gas  &  Electric  put  on  tMs  because  they  receive  practically 
all  the  gas  at  the  Colorado  River  from  the  El  Paso  Line  if, 
as  and  when  it  gets  there,  and  they  show  what  a  detriment 
it  is  to  the  war  effort  and  the  people  of  California. 

After  he  had  ruled  that  affidavit  out  on  the  ground  that 
the  Pacific  Gas  &  Electric  had  not  intervened  and  was  not 
a  party,  he  was  about  to  rule  out  the  affidavit  of  Mr.  Brad¬ 
ley,  whom  we  brought  here  from  Flagstaff  to  tell  us  what 
the  situation  was  in  the  six  cities,  and  he  was  about 
541  to  rule  it  out,  and  then  when  I  called  it  to  his  atten¬ 
tion  that  witness  appeared  as  representing  a  city,  he 
let  it  be  read. 

I  think  in  view  of  the  inclusion  of  all  the  other  documents 
it  would  help  to  show  what  reliance  has  been  put  on  the 
action  of  the  Secretary  since  August  18  in  this  matter,  and 
what  Pacific  Gas  &  Electric  and  people  in  California  have 
done. 

Mr.  McKevitt :  My  point  is  it  becomes  immaterial  in  this 
case.  It  is  easy  to  bring  in  a  lot  of  affidavits  to  the  extent 
where  they  take  the  position  that  whatever  evil  is  coming 
to  them  is  strictly  the  fault  of  the  defendant.  To  me  it  is 
extremely  immaterial  in  a  suit  brought  by  this  plaintiff  for 
injunctive  relief.  By  the  same  token  I  suppose  you  might 
have  any  number  of  people  interested  on  the  other  side - 

The  Court ;  I  will  adhere  to  Judge  Goldsborough’s  ruling. 

Mr.  Grambling:  Shall  I  proceed? 

The  Court:  Yes. 

Aegtjment  on  Behalf  op  the  Plaintipp. 

Mr.  Grambling:  Your  Honor,  counsel  for  the  Govern¬ 
ment  in  his  opening  statement  this  morning,  one  thing  he 
said  was  that  the  plaintiff  does  not  want  to  be  a  common 
carrier.  Whether  what  he  meant  by  the  term,  whether 
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there  was  any  great  desire  to  be  a  common  carrier,  or  not, 
I  don’t  know,  but  it  is  not  a  correct  statement  to  say 

542  that  the  plaintiff  is  not  willing  to  be  a  common  car¬ 
rier,  and  what  the  plaintiff  wants  I  don’t  think  is 

material  to  any  part  of  this  law  suit. 

The  president  of  the  company  testified  that  the  company 
was  willing  to  he  a  common  carrier  provided  they  were 
ordered  to  do  so  by  the  Federal  Power  Commission  under 
a  lawful  order.  Now,  the  Federal  Power  Commission,  and 
he  further  testified — there  has  been  filed  with  the  Federal 
Power  Commission  a  tariff,  common  carrier  tariff  which,  as 
he  pointed  out  in  the  Montana-Dakota  case  in  169  F.  2d 
decision  by  the  Eighth  Circuit,  unless  you  file  that  tariff 
with  the  Federal  Power  Commission  then  the  Federal  Power 
Commission  can  make  such  changes  in  the  tariff  as  they 
see  fit.  That  is  the  position  the  El  Paso  Natural  Gas  Com¬ 
pany  is  in  today.  It  has  filed  a  common  carrier  tariff,  but 
the  defendant  isn’t  satisfied  with  that.  The  defendant  isn’t 
satisfied  that  we  might  have  our  day  in  court. 

Your  Honor  may  remember  that  on  the  preliminary 
hearing  we  had  a  week  ago  last  Wednesday  before  Your 
Honor  it  was  stated  that  the  plaintiff  would  be  willing  to 
agree  to  be  bound  by  any  stipulation,  this  stipulation  or 
any  other  stipulation,  which  this  Court  found  to  be  proper. 
Your  Honor  turned  to  the  attorneys  for  the  Government 
and  said,  ‘‘What  is  wrong  with  that?” 

Here  is  what  is  wrong  with  it;  I  will  tell  you  what  is 
wrong  with  it ;  the  Department  of  the  Interior  is  un- 

543  willing  to  grant  to  plaintiff  a  judicial  determination 
of  the  plaintiff’s  rights,  liabilities  and  limitations 

under  the  Mineral  Leasing  Act  and  under  the  Natural  Gas 
Act  That  is  what  this  law  suit  is  all  about 
They  say  we  are  not  willing  to  become  a  common  carrier. 
They  say  the  president  of  the  Company  testified  he  would 
take  the  entire  matter  to  the  Supreme  Court  of  the  United 
States  before  he  would  do  so.  Have  we  reached  a  point  in 
our  judicial  procedure  wbiere  we  cannot  go  to  the  courts 
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and  get  a  final  determination  of  our  rights?  That  is  all 
we  are  asking  for.  That  is  what  this  law  suit  is  about. 

This  defendant  says,  *‘No,  you  are  not  going  to  court 
We  are  not  going  to  let  you  do  anything  until  you  sign 
this  form  of  stipulation  requiring  and  obligating  yourselves 
to  build  common  carrier  pipe  lines  whenever  you  are 
authorized  by  the  Federal  Power  Commission  to  do  so.’’ 

Now,  Your  Honor,  there  is  a  little  word  there,  the  word 
“authorized.”  They  know,  and  it  has  been  brought  out 
in  the  argument  here,  that  under  Section  717(f)  of  the 
Natural  Gas  Act  the  Federal  Power  Commission  cannot 
make  you  build  additional  pipe  line  facilities,  so  counsel 
says  very  frankly  and  I  congratulate  him  on  his  frankness, 
although  he  was  somewhat  abashed,  that  what  he  wanted 
to  do,  whether  or  not  the  Federal  Power  Commission  had 
that  power  to  compel  us  to  build  that  line,  was  to  tie  it 
up  in  this  agreement.  What  they  are  trying  to  do 
544  in  this  case.  Your  Honor,  they  are  trying  to  get 
beyond  the  power  Congress  has  given  them,  and  are 
trying  to  deprive  us  of  any  judicial  determination.  No¬ 
where  in  this  proceeding  have  they  agreed  by  implication 
or  inference,  or  advised  Your  Honor  when  you  asked  them 
about  letting  us  hear  a  determination  by  the  courts  of 
what  our  rights  are — ^we  could  be  bound  by  that — they  say, 
“No,  we  have  told  you  what  your  rights  are  in  the  stipula¬ 
tion  of  May  29,  and  that  is  what  you  are  going  to  do,  or 
we  will  forfeit  your  rights  away  and  you  will  not  build 
those  16  miles.” 

Does  the  form,  if  there  was  ever  such  a  form  of  Gov¬ 
ernment,  deprive  a  citizen  of  this  country  of  their  rights 
and  reasonable  interpretation  of  the  statute?  Where  else 
will  they  go? 

Counsel  for  the  Government  did  not  see  fit  to  answer 
Mr.  Boyd’s  argument  here  with  respect  to  whether  or  not 
any  common  carrier  may  be  made  to  do  what  they  are 
trying  to  make  us  do.  That  was  brushed  away. 

As  Mr.  Boyd  pointed  out  in  the  Pennsylvania  case,  if 
your  coach  is  full  you  don’t  have  to  take  any  more  passen- 
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gers,  but  there  is  only  one  case  we  have  that  has  passed 
on  the  obligation  of  the  common  carrier  act  and  that  is  the 
case  of  the  Washington-Oregon  Railroad  Company  in  which 
an  interpretation  was  made  of  the  Transportation  Act, 
Section  1,  subsection  28,  I  believe,  which  requires  that  a 
common  carrier,  after  a  hearing  before  the  Interstate 

545  Commerce  Commission,  can  be  required  to  extend 
its  facilities,  so  they  entered  an  order,  the  Inter¬ 
state  Commerce  Commission  did,  “You  have  got  to  extend 
your  facilities  185  miles  to  the  Northwest,”  but  the  Su¬ 
preme  Court  said,  “No,  you  have  gone  beyond  the  intent 
and  import  of  the  common  carrier  act.  It  gives  you  a  right 
to  require  a  railroad  to  extend  its  facilities  to  serve  ex¬ 
isting  territory,  but  you  have  gone  much  further  than  that, 
and  before  we  will  interpret  the  Interstate  Transportation 
Act  as  you  say,  there  must  be  a  holding  from  Congress 
spelled  out  in  so  many  words.” 

In  this  case  here  nobody  attempts  to  spell  out  what  these 
duties  are  under  the  common  carrier  act.  Government 
counsel  very  frankly  admits  that  is  true,  they  have  not  done 
it.  They  are  uncertain  about  their  power  and,  therefore, 
they  are  going  to  do  by  contract  what  the  law  does  not 
allow  them  to  do  under  Congress  and  what  the  decisions 
say  they  cannot  do. 

Now,  Your  Honor,  You  asked  a  question  which  was  very 
pertinent,  and  that  is  could  the  Federal  Power  Commission 
deny  a  certificate  if  applicant  refused  to  comply  with  the 
common  carrier  provision.  The  Government  counsel 
seemed  to  be  somewhat  hazy  about  that.  Certainly  there 
can  be  no  doubt  about  that,  that  when  a  certificate  of 
convenience  and  necessity  is  granted  to  an  applicant  he 
takes  it  subject  to  all  of  its  limitations,  whatever  they  may 
be.  He  either  takes  it  or  rejects  it.  If  he  thinks 

546  the  requirement  is  unlawful  then  he  can  appeal  to  a 
District  Court,  and  the  Court  of  Appeals,  and  that 

is  what  we  want  to  do  in  this  case.  Here  we  wanted  to 
leave  the  matter  with  the  Federal  Power  Commission.  We 
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have  filed  a  common  law  tariff.  Mr.  Baron’s  client  here, 
I  think  he  is  one  of  the  attorneys,  has  intervened  in  the 
Federal  Power  Commission  and  is  seeking  now  to  have 
that  tariff  amended  and  modified,  which  the  Federal  Power 
Commission  has  a  right  to  do. 

The  Court :  Let  me  interrupt  a  second  to  ask  Government 
counsel  what  effect  the  August  18  letter  has.  What  is  your 
position  on  that? 

Mr.  Grambling:  My  position  is  that  it  had  several  ef¬ 
fects,  Your  Honor.  As  far  as  we  are  concerned,  it  is  like 
an  atomic  bomb.  We  had  this  letter  of  June  16,  written 
by  Mr.  Chapman,  the  Secretary,  in  person,  and  sent  over 
to  the  Federal  Power  Commission,  the  day  the  argument 
for  certificate  was  being  made  before  the  Commission  sit¬ 
ting  en  banc  in  the  Federal  Power  Commission  building, 
for  this  San  Juan  Pipe  Line.  In  that  letter  of  June  16  he 
said,  “If  you  will  sign  this  stipulation,”  which  is  simply 
the  wording  of  the  Mineral  Leasing  Act,  “we  will — ”  then 
on  June  21  he  rendered  this  opinion  in  which  he  said  this 
type  of  stipulation  would  be  satisfactory  and  then,  as 
pointed  out  by  Mr.  Kayser,  and  argued  by  Mr.  Boyd,  the 
stipulation  refers  to  both,  oil  and  gas,  and  so  we  negotiated 
with  the  representative  of  the  Department  of  the 
547  Interior  for  the  purpose  of  getting  an  exact  stipula¬ 
tion  so  that  we  would  know  what  we  could  do,  what 
our  rights  were,  what  we  were  going  to  have  to  sign  before 
we  went  ahead,  and  that  did  not  mention  the  letter  of 
August  17,  but  in  our  letter  to  Mr.  Clawson,  Director  of 
Land  Management,  who  was  handling  this  for  the  Secre¬ 
tary,  we  said  we  hand  you  herewith  copy  of  the  stipulation 
in  connection  with  certain  applications,  and  it  is  my  under¬ 
standing  that  this  stipulation  meets  the  requirements  of 
the  Secretary  of  the  Interor  with  reference  to  the  stipula¬ 
tion  in  his  letter  of  July  21. 

That  is  the  stipulation  which  is  set  out  in  the  letter  of 
August  18  so,  in  order  that  there  could  be  no  doubt  about 
the  thing,  the  Secretary,  Mr.  Clawson,  his  Director,  wrote 
us  a  letter  and  said  this  is  in  reply  to  your  letter  of  August 
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17  in  connection  with  the  common  carrier  stipnlation;  I 
am  not  going  to  read  it.  This  form  of  stipnlation  will  also 
be  satisfactory  in  compliance  with  the  common  carrier 
stipnlation  reqnired  in  connection  with  the  applications 
which  are  being  presented. 

That  stipnlation  was  filed  with  the  application,  and  sev¬ 
eral  applications  were  granted  by  the  defendant  in  this  case 
on  the  basis  of  this  stipnlation,  and  this  stipnlation  alone, 
in  so  far  as  common  carrier  provisions  were  reqnired. 
It  was  my  belief  when  the  Secretary  wrote  the  letter  he 
exercised  whatever  discretion  he  had  in  the  matter. 

548  In  snpport  of  that  we  have  an  affidavit  of  Mr. 
Wasserman,  chief  connsel,  and  in  paragraph  15  of 

his  affidavit  Mr.  Kayser  sets  ont'  the  alleged  loss  that  will 
be  snffered  by  the  plaintiff,  bnt  these  resnlts  clearly  follow 
becanse  these  plaintiffs  are  nnwilling  to  accept  the  rights- 
of-way  which  the  defendant  is  willing  to  grant  on  terms 
that  will  carry  ont  the  reqnirement  proposed  by  Congress ;« 
the  plaintiff  is  nnwilling  to  accept  the  rights-of-way  which 
the  defendant  is  willing  to  grant  on  terms  that  will  effec¬ 
tively  carry  ont  the  common  carrier  reqnirements  proposed 
by  Congress.  In  other  words,  in  the  affidavit  in  the  answer 
they  say  they  are  willing  to  grant  rights-of-way.  They 
have  exceeded  their  discretion.  It  is  a  mere  ministerial  act, 
and  now  they  say  yon  have  got  to  go  one  step  farther,  yon 
have  got  to  agree  to  bnild  these  additional  facilities  simply 
if  they  are  imposed  by  the  Federal  Power  Commission. 
There  is  no  appeal  from  that.  There  can  be  no  appeal  from 
an  anthorization  by  the  Federal  Power  Commission  becanse 
we  volnntarily  agree  to  do  it,  and  the  Natnral  Gas  Act 
does  not  give  the  Federal  Power  Commission  the  power 
to  direct  ns  to  do  so,  as  was  bronght  ont  in  onr  negotiations. 
If  they  had  been  willing  to  pnt  in  that  stipnlation  “When 
legally  directed  by  the  Federal  Power  Commission  to  do 
so”  then  there  wonld  be  no  law  snit  here  today. 

The  Conrt:  Snppose  the  Angnst  18  letter  had  not  been 
written? 

549  Mr.  Grambling:  The  Angnst  18  letter? 
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The  Court:  Yes. 

Mr.  Grambling;  Well,  I  don’t  know,  but  I  don’t  believe 
the  line  would  have  been  built.  Your  Honor.  That  is  my 
best  judgment. 

The  Court:  In  other  words,  do  you  contend  that  the 
Secretary  was  beyond  his  power  in  any  event,  and  also 
because  it  changed  the  August  18  situation! 

Mr.  Grambling:  I  take  both  positions.  Your  Honor.  I 
think  it  was  beyond  his  power  in  any  event  because,  as  I 
pointed  out  to  Your  Honor,  the  Natural  Gas  Act  gives 
plenary  power  to  the  Federal  Power  Commission  to  enforce 
whatever  provisions  of  the  Common  Carrier  Act  that  re¬ 
main  xmder  the  Mineral  Leasing  Act  in  the  first  place. 

In  the  second  place.  Congress  has  said  in  the  Natural 
Gas  Act  that  the  Federal  Power  Commission  has  juris¬ 
diction  over  the  sale  and  transportation  of  gas  in  interstate 
commerce,  but  has  no  authority  to  require  an  applicant  to 
build  new  lines.  They  have  said  that  explicitly,  and  there 
can  be  no  doubt  about  that,  and  counsel  mentioned  that  in 
his  argument  this  morning  and, 

In  the  third  place,  the  concept  of  common  carriage  at 
common  law,  and  the  construction  that  is  placed  on  the 
Common  Carrier  Act  in  transportation  made  by  the  Su¬ 
preme  Court  of  the  United  States  expressly  and  explicitly 
holds  that  unless  Congress  gives  that  power  and 
550  spells  it  out  in  so  many  words,  it  does  not  exist. 

Certainly  there  is  a  hundred  times  more  power  in 
the  Transportation  Act  to  require  the  building  of  new  fa¬ 
cilities  then  in  the  Mineral  Leasing  Act.  Nothing  in  the 
Mineral  Leasing  Act  except  to  say  that  it  shall  be  operated 
as  a  common  carrier.  We  say  they  had  no  authority  to  put 
the  provision  they  have  got  in  there.  It  is  clearly  beyond 
the  law,  it  is  unreasonable,  it  is  arbitrary,  and  they  have 
no  authority  to  put  that  in  any  condition  or  in  any  stipula¬ 
tion,  and  then  as  far  as  the  letter  of  August  18  goes,  cer¬ 
tainly  they  find  their  hands  full  on  the  San  Juan  Line  when 
they  say  to  us  that  they  had  already  issued  the  rights  of 
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way.  They  were  ready  to  issue,  and  mere  delivery  of  them 
was  all  that  remained,  a  mere  stamping  of  it,  as  Mr.  Boyd 
said,  and  they  said,  “We  will  stamp  it  when  you  sign  that 
stipulation’’  after  we  have  spent  our  $40  million.  Can  you 
imagine  such  a  situation?  Here  they  are  keeping  gas  from 
California,  150  million  cubic  feet  a  day,  which  is  equivalent, 
according  to  the  testimony,  to  25,000  barrels  of  oil,  oil  that 
is  vitally  needed  on  the  Pacific  Coast,  and  still  the  Secretary 
of  the  Interior  says  “You  don’t  transport  an  ounce  of  that 
gas  out  there ;  let  the  war  effort  and  the  people  of  California 
be  damned,  I  am  going  to  carry  my  point ;  I  know  I  haven’t 
got  any  right  under  the  Act  of  Congress  to  do  it,  but  I 
have  the  Natural  Gas  Act  to  do  it,  but  you  sign  a 
551  stipulation  or  the  line  will  never  be  completed.” 

That  is  what  we  are  facing  today.  As  far  as  them 
putting  a  stipulation  in  it  as  to  a  common  carrier  provision 
that  we  have  to  build  a  certain  amount  of  line,  and  operate 
as  a  common  carrier,  we  say  that  is  clearly  beyond  his  au¬ 
thority.  If  anybody  has  that  authority  it  would  have  to  be 
the  Federal  Power  Commission  and,  of  course,  they  have  no 
right  to  make  us  build  additional  lines,  but  they  could,  if 
you  came  before  them  for  a  certificate  of  convenience  to 
build  a  line,  and  if  somebody  intervened,  as  they  probably 
would,  and  said,  “We  want  a  part  of  this  line  delegated  to 
common  carrier  purposes,”  if  they  said  that  you  would 
either  do  that  or  you  wouldn’t  get  your  certificate. 

Your  Honor,  we  believe  the  issue  is  clear  in  this  case. 
We  believe  we  have  done  everything  that  could  be  done. 
We  haven’t  sought  to  be  made  a  common  carrier.  We  have 
simply  sought  to  have  our  day  in  court.  We  have  simply 
sought  to  show  that  the  Secretary  has  not  any  right  to 
deprive  us  of  a  judicial  determination  of  our  rights.  If 
he  has  then.  Your  Honor,  our  acts  are  no  longer  of 
any  effect.  This  is  one  of  the  few  countries  in  which 
men  can  go  into  a  court  and  have  our  rights  adjudicated.  I 
wonder  what  our  position  would  be  today  if  we  did  not  have 
independent  Federal  courts?  I  wonder  what  kind  of  stipu- 
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lation  we  would  have  been  faced  with?  We  have  been 
faced  with  a  different  one  every  30  days  for  six 

552  months,  and  we  wonder  what  kind  of  stipulation  it 
would  be  today,  and  we  say  it  is  unreasonable  and 

arbitrary,  and  that  the  relief  we  ask  for  should  be  granted. 

'^Clie  Court:  Let  me  ask  you  this  question;  suppose  I 
should  decide  it  for  the  plaintiff  and  the  Court  of  Appeals 
would  reverse  me,  where  would  that  leave  the  situation? 

Mr.  Grambling:  Your  Honor,  I  am  glad  you  mentioned 
that.  Whenever  the  Court  of  Appeals  reverses  the  case 
we  have  to  sign  whatever  stipulation  they  say  is  proper, 
assuming  the  Supreme  Court  does  not  grant  a  writ  of  cer¬ 
tiorari  and,  of  course,  we  are  going  to  try  it  out.  Where 
will  we  be  if  we  don’t  sign  something  with  our  feet  at  the 
fire?  They  are  burning  now,  and  nobody  knows  it  better 
than  the  defendant  in  this  case.  Our  feet  are  burning  now, 
and  unless  we  get  relief  from  you  we  have  got  to  sign, 
as  Judge  Goldsborough  said  the  day  before  he  died,  we 
have  a  stone  wall  back  of  us  and  we  have  to  sign.  If  it  is 
not  granted  in  our  favor,  and  if  it  should  not  be  and  it  has 
got  to  go  to  the  Court  of  Appeals,  we  will  have  to  sign  the 
stipulation,  and  the  only  answer  they  have  ever  given.  Your 
Honor,  is  that  it  will  cause  delay,  but  what  about  the  delay 
they  are  causing,  not  only  to  the  people  of  California,  and 
the  war  effort,  but  to  us,  but  I  don’t  think  they  are  too 
much  concerned  about  delay. 

The  Court;  Which  of  you  gentlemen  want  to  speak 
now? 

Mr.  Boyd:  I  just  want  to  make  one  reference  to 

553  the  suit  against  the  United  States. 

The  Court:  I  am  not  going  to  take  any  argument 

on  that. 

Mr.  Boyd :  I  would  like  to  make  one  point  because  I  think 
it  relates  to  what  you  just  asked  Mr.  Grambling,  and  that 
is  what  would  be  the  effect  in  the  Court  of  Appeals  of  a 
ruling  in  our  favor ;  bear  in  mind  we  ask  not  only  for  issu¬ 
ance  of  a  writ  requiring  the  Secretary  to  issue  the  rights- 
of-way  to  us  but,  as  in  Worlc  v.  Louisiana,  we  ask  that  he 
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be  enjoined  from  attaching  unlawful  conditions  upon  the 
issuance  of  the  right-of-way,  and  if  Your  Honor  did  no 
more  than  that,  although  we  think  we  are  entitled  to  more 
than  that,  if  Your  Honor  simply  enjoined  him  from  im¬ 
posing  these  conditions,  we  think  it  would  go  a  long  way 
to  accomplish  our  purpose. 

The  Court :  Let  me  ask  you,  were  there  any  other  items 
of  evidence  admitted  or  rejected  by  Judge  Goldsborough 
that  you  want  to  raise  a  question  about  now?  If  not,  I  will 
consider  the  objections  have  been  withdrawn. 

Mr.  McKevitt:  I  don’t  think  the  record  is  quite  clear 
in  Judge  Goldsborough ’s  decision  about  the  aj05davit  of 
the  intervener.  I  think  he  said  he  would  hear  it  and  de¬ 
cide  as  to  its  relevancy. 

The  Court:  If  you  want  to  object  to  that  again  I  wiU 
hear  from  you  on  it. 

Mr.  McKevitt:  My  objection  to  the  aflSdavit  of 
554  the  intervener  is  the  same  as  the  other. 

The  Court.:  I  think  the  other  was  not  of  particu¬ 
lar  importance  in  this  case. 

Mr.  McKevitt:  Of  course,  the  same  thing  goes  for  the 
intervener  as  far  as  this  case  is  concerned. 

The  Court :  Their  rights  are  directly  involved,  are  they 
not?  In  other  words,  I  think  this  ought  to  go  to  the  Court 
without  a  lot  of  questions  of  technical  evidence  involved. 
After  all,  it  is  being  heard  before  the  Court  and  not  before 
a  jury,  and  he  is  not  going  to  be  swayed  by  letters  written 
by  the  parties  back  and  forth,  and  if  there  are  objections 
to  it  I  want  to  hear  them  now,  or  forever  hold  your  peace. 

Mr.  McKevitt:  Let’s  leave  it  as  it  is.  That  affidavit  of 
the  intervener’s  is  replete  with  hearsay,  but  I  have  a  gen¬ 
eral  objection  as  to  that. 

The  Court:  You  can’t  take  a  general  objection  that  way. 
You  have  got  to  point  out  the  parts  you  object  to.  If  you 
object  to  some  of  it,  and  some  you  don’t,  the  Court  is  en¬ 
titled  to  know  what  you  are  objecting  to. 

Mr.  McKevitt :  I  will-  withdraw  it. 
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The  Court;  All  right.  Now,  the  evidence  is  in,  do  you 
want  to  conclude  the  argument? 

Mr.  McKevitt:  Yes,  sir. 

The  Court :  Let  me  ask  you  a  couple  of  questions ;  where 
are  the  exhibits? 

555  Mr.  McKevitt:  I  asked  the  reporter  about  that, 
and  I  thought  she  said  she  would  deliver  them. 

The  Court:  She  delivered  to  me  the  testimony. 

Mr.  Boyd ;  I  sent  them  out  to  your  house.  Did  you  open 
them  up? 

The  Court :  They  are  here. 

Mr.  Boyd:  One,  the  map  is  one,  and  the  legend  is  1-B, 
the  legend  is  an  inset,  it  is  a  separate  sheet  of  paper.  I 
will  just  read  these  aloud  to  see  if  we  have  all  of  them. 

The  Court :  I  think  you  had  better. 

Mr.  Boyd:  2- A,  2-B,  3,  4,  5,  6,  7,  8,  8- A,  8-B,  9, 10- A,  10-B, 
11  and  then,  if  Your  Honor  please,  I  think  that  the  others 
were  the  affidavits  that  were  excluded. 

The  Court:  Have  you  got  those? 

Mr.  Boyd:  Yes,  sir. 

Mr.  Bchneider :  12,  14,  15,  16  were  the  affidavits. 

Mr.  Boyd :  Exhibit  16  was  paragraph  18  of  Mr.  Wasser- 
man’s  affidavit.  That  entire  affidavit  is  already  in  the 
file.  We  don’t  have  that  other  one,  16. 

The  Court:  Is  it  in  evidence? 

Mr.  Boyd:  Oh,  yes,  it  was  admitted  in  evidence.  That 
is  where  the  Secretary  indicated  he  was  willing  to  grant  it 
except  for  our  unwillingness  to  sign  the  stipulation;  and 
then,  if  Your  Honor  please,  17  has  apparently  disap¬ 
peared,  but  it  was  a  stipulation  dealing  with  admin- 

556  istrative  history,  the  administrative  interpretation 
of  the  statute.  We  thought  it  was  going  to  be  nec¬ 
essary,  Mr.  Williams  and  I,  to  make  some  slight  modifica¬ 
tion  of  it,  but  I  think  we  can  now  delete  that,  which  I  will 
do,  if  Your  Honor  doesn’t  mind  taking  a  carbon  copy  of  17. 

The  Court :  Let  it  be  marked. 

Mr.  Boyd:  This  will  be  Plaintiff’s  Exhibit  17.  I  think 
that  is  our  group. 
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The  Court:  What  about  yours? 

Mr.  McKevitt :  I  talked  to  the  reporter  about  it  and  she 
said  she  would  have  all  of  those  here. 

The  Court:  Here  is  what  she  delivered  to  me. 

Mr.  McKevitt:  Perhaps  they  are  in  there,  then,  Your 
Honor. 

The  Court:  Are  you  going  to  file  a  reply  brief? 

Mr.  Boyd:  The  urgency  of  this  is  such  I  would  like  to 
avoid  it.  We  were  only  handed  this  brief  this  morning  and 
I  haven’t  had  an  opportunity  to  read  it,  and  I  don’t  know 
whether  there  is  anything  there  that  I  want  to  deal  with 
in  argument.  Could  we  call  Your  Honor’s  chambers  this 
afternoon  after  we  have  had  an  opportunity  to  read  it? 

The  Court :  You  can  file  it  on  Monday. 

Mr.  Boyd :  Could  we  have  as  much  time  as  Mr.  Barron? 

The  Court :  He  has  already  filed  it.  I  expect  to  go  over 
this  Monday  or  Tuesday;  if  you  can  get  it  to  me 
557  Monday  afternoon  it  will  be  all  right. 

Mr.  McKevitt:  Might  I  file  an  additional  memo¬ 
randum  on  Monday.  I  have  this  in  mind — 

The  Court :  Well,  the  answer  is  yes.  Now,  you  were  going 
to  hand  me  some  findings  also. 

Mr.  McKevitt :  Here  they  are,  just  on  the  nose. 

(Papers  at  that  moment  being  brought  into  the  court¬ 
room.) 

Mr.  Grambling:  We  went  a  little  further  than  that,  we 
have  a  judgment. 

The  Court :  He  says  he  has  prepared  a  judgment. 

Mr.  McKevitt :  I  have  one,  too.  Your  Honor. 

The  Court :  You  will  exchange  copies,  of  course.  If  you 
want  to  conclude  the  argument — 

Closing  Aegument  on  Behalf  op  the  Defendant 

Mr.  McKevitt:  I  don’t  intend  to  take  very  long,  if  the 
Court  please.  I  find,  in  listening  to  counsel,  it  is  somewhat 
difficult  to  follow  just  what  they  want  with  the  Federal 
Power  Commission.  First  they  say  they  want  to  submit 
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it  to  the  Federal  Power  Commission,  and  have  their  day 
in  court  and,  on  the  other  hand,  they  say  the  Federal 
Power  Commission  doesn’t  have  any  power  to  make  them  a 
common  carrier.  It  seems  to  me,  in  order  to  get  into  the 
position  of  getting  to  the  Federal  Power  Commission,  when 
they  go  to  the  Federal  Power  Commission  they  have 
no  power  either,  and  the  Secretary  is  supposed  to 

558  have  given  up  his  authority  in  favor  of  the  Federal 
Power  Commission,  it  seems  to  me  obvious  that  any 

Government  official  is  going  to  act  with  the  knowledge  that 
all  such  matters  have  been  left  with  the  Secretary  of  the 
Interior  and  the  Federal  Power  Commission,  and  the  pre¬ 
cise  question  of  whether  they  have  to  build  another  line 
win  be  left  to  the  Federal  Power  Commission,  and  the  ques¬ 
tion  will  then  arise  whether  the  Federal  Power  Commis¬ 
sion  can  make  them  do  it.  That  is  the  thing. 

I  might  mention,  under  this  additional  facilities  there 
might  never  have  to  be  additional  facilities,  and  the  only 
reason  for  the  Secretary  providing  that  is  that  if  he  wishes 
to  use  his  line  for  his  own  private  purposes,  despite  the 
fact  that  he  has  agreed,  in  getting  this  right-of-way,  that 
he  would  act  as  a  common  carrier,  then  there  is  certainly 
nothing  unusual  in  saying  you  have  to  take  care  of  the 
situation,  I  think  that  is  quite  patent,  but  I  think  for  a 
Court  to  say  what  the  Power  Commission  can  or  cannot 
do  is  quite  another  thing. 

As  far  as  the  August  18  letter  is  concerned,  that  obvious¬ 
ly  was  not  a  present  grant.  It  could  not  be  a  present  grant 
of  any  particular  right-of-way.  At  that  time  the  places 
where  the  right-of-way  was  to  cross  were  not  brought  out 
on  the  map.  Some  of  those,  as  far  as  the  Secretary  was 
concerned,  even  on  the  San  Juan  Line,  might  have  been 
withdrawn  for  some  other  purpose. 

The  August  18  letter  is  quite  clear.  It  merely  says 

559  this  is  the  type  of  stipulation.  From  that  point  on 
the  important  thing  was  that  the  Secretary  was  get¬ 
ting  a  little  deeper,  he  was  going  to  require  this  rate  sched- 
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ule,  and  gave  notice  he  was  going  to  require  it,  and  then 
thereafter,  when  they  filed  a  rate  schedule  diametrically 
opposed  to  what  they  knew  they  would  have  to  file,  the  Sec¬ 
retary  couldn’t  go  ahead  and  issue  rights-of-way  on  that 
line  knowing  that,  because  he  would  simply  have  to  turn 
around  the  next  day  and  bring  suit  to  cancel  It  is  a  com¬ 
plete  document,  and  after  the  type  of  schedule  they  filed  in 
October  they  can’t  come  into  this  court  with  clean  hands 
and  claim  the  equitable  doctrine  of  estoppel. 

Another  thing  I  would  like  to  clean  up,  and  that  is  what 
they  did — ^there  has  been  a  particular  statement  that  this 
company  could  not  be  a  common  carrier,  but  it  did,  it  is  in 
evidence,  and  is  plaintiff’s  exhibit — 

Mr.  Boyd :  Page  32  of  the  decision  of  the  Federal  Power 
Commission. 

Mr.  McKevitt:  — Exhibit  3.  At  the  time  that  applica¬ 
tion  was  filed  by  El  Paso  for  the  certificate  of  convenience 
and  necessity,  it  is  true  that  nobody  had  intervened,  and 
when  you  read  the  decision  you  will  find  that  the  Federal 
Power  Commission  held  that  they  had  not  offered  any  con¬ 
tracts  of  anything  sold,  and  they  said,  “You  will  have  to 
allocate  some  gas  to  interstate  commerce,”  there  must  be 
transmission  of  interstate  gas,  although  there  is  no 
560  definite  finding  by  the  Feder^  Power  Commission 
that  this  line  would  ever  be  operated  as  a  conunon 
carrier.  True,  the  fact  that  these  existing  facilities  may 
be  such  that  it  would  be  better,  if  the  applicant  does  not 
want  to  give  that  use,  it  may  be  better  to  come  in  under 
that  to  take  care  of  his  common  carrier  obligation. 

Your  Honor,  I  cannot  answer  very  well  some  of  the 
emotional  appeals  that  have  been  made  here.  I  simply 
state,  though,  that  they  are  not  proper  in  this  case.  The 
Secretary  of  the  Interior  is  not  here  doing  anything  more 
than  enforcing  the  law,  which  he  is  required  to  do  by  Con¬ 
gress,  and  he  is  doing  it  in  the  only  manner  in  which  he  can 
do  it.  He  is  not  supposed  to  issue  a  right-of-way  unless  it 
is  to  a  common  carrier,  and  has  to  be  sure  that  this  plain- 
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tiff  carrid  it  out,  and  if  he  doesn’t  do  it,  if  he  blinds  himself 
to  that,  that  no  applicant  was  to  be  a  common  carrier,  he 
would  be  derelict  in  his  duty.  I  think  what  the  plaintiff 
would  like  to  have  him  do  would  be  to  issue  this  and  then 
bring  suit  to  cancel  it  right  away,  and  in  the  meantime 
they  would  complete  the  line,  have  time  to  complete  it  in 
three  or  four  years.  Time  is  important,  and  if  you  tie  up 
the  line  for  a  year  or  two  they  will  have  to  make  some 
other  arrangement.  Time  always  works  in  favor  of  the 
person  who  is  in  municipal  business;  and  as  far  as  the 
transfer  of  gas,  what  he  says,  and  I  say  it  is  not  only  rea¬ 
sonable,  but  the  Secretary  is  merely  doing  his  duty  spe¬ 
cifically  provided  by  law  to  see  that  anybody  who 
561  wants  at  any  time  to  cross  this  land  of  public  do¬ 
main,  to  do  his  duty  in  fact. 

The  Court:  I  am  not  assuming  any  bad  motive  at  all 
on  the  part  of  the  Secretary. 

Gentlemen,  this  stipulation,  has  that  come  to  your  at¬ 
tention,  having  to  do  with  my  hearing  the  caset  It  hasn’t 
been  signed  by  the  United  States  Attorney  or  his  Assistant. 
However,  I  understand  you  have  ample  authority  to  sign 
this? 

Mr.  McKevitt:  Yes,  Your  Honor,  I  suppose  we  have 
three  or  four ;  I  signed  most  of  those  things.  That  is  true 
of  the  brief  which  I  filed,  and  which  I  can  get  back  and  get 
signed. 

The  Court :  Oh,  no,  but  this  is  rather  unusual  procedure, 
brought  about  by  the  unfortunate  death  of  my  brother. 
Judge  Goldsborough,  and  I  just  want  to  be  sure  we  have 
the  record  straight,  and  signed  by  everybody  in  interest, 
and  I  take  it  the  fact  that  it  does  not  have  Mr.  Fay’s  name 
will  make  no  difference. 

I  also  want  to  say  it  is  a  pleasure  to  hear  you  gentlemen^ 
on  a  matter  as  important  as  this  and  involving  as  much 
money  as  it  does,  to  have  it  presented  as  it  has  been,  with¬ 
out  heat,  is  refreshing.  I  want  to  say  that  before  I  decide 
the  case.  Judge  Mattingly  used  to  tell  the  one  he  was 
going  to  find  against,  but  I  want  to  tell  all  of  you. 
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I  will  say  you  got  a  little  off  on  your  time. 

Mr.  Boyd:  That  was  Mr.  Whiteford’s  fault. 

562  Mr.  Barron :  May  I  ask  for  a  favor,  and  ask  if  I 
may  be  furnished  with  the  briefs! 

The  Court;  I  can’t  require  it.  If  you  can  arrange  with 
counsel  for  them  I  have  no  objection. 

(Thereupon,  at  3:45  o’clock  p.  m..  Court  was  adjourned 
and  further  proceedings  herein  continued  until  10:00 
o’clock  a.  m.,  Wednesday,  June  27,  1951.) 


563  Washington,  D.  C., 

Wednesday,  June  27, 1951. 

565  PROCEEDINGS 

The  Court:  Gentlemen,  I  have  a  decision  in  the  case  of 
El  Paso  Natural  Gas  Company  v.  Oscar  L.  Chapman,  Sec¬ 
retary  of  the  Interior,  Civil  Action  1793-51.  The  Court 
has  carefully  considered  the  testimony  and  the  briefs  that 
were  filed-  I  did  not  receive  the  brief  of  the  gentleman  who 
wanted  to  file  one  as  amicus  curiae  until  after  I  left  yes¬ 
terday,  which  I  have  not  had  a  chance  to  consider.  How¬ 
ever,  it  may  be  considered  by  the  Court  of  Appeals.  The 
Court  has  reached  its  conclusion  and  the  brief  would  have 
no  effect  on  its  ruling  anyway. 

The  Court  has  concluded  that  it  will  issue  an  injunction 
requiring  the  defendant  Secretary  to  grant  plaintiff’s 
pending  pipe  line  rights-of-way  applications  without  re¬ 
quiring  the  plaintiff  to  execute  and  file  with  the  defendant 
Secretary  any  stipulation  other  than  that  contained  in  de¬ 
fendant’s  August  18, 1950,  letter.  While  it  is  true  that  this 
letter  had  reference  to  New  Mexico  case  0161,  Phoenix 
083253,  Phoenix  086067,^ and  Las  Cruces  064867,  the  letter  of 
August  18, 1950,  contained  this  significant  sentence : 

“This  form  of  stipulation  will  also  he  satisfactory  com¬ 
pliance  with  the  common  carrier  stipulation  requirement  in 
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connection  with  the  applications  which  the  El  Paso  Natural 
Gas  Company  proposes  to  file  for  the  San  Juan 

566  Basin  Pipe  Line  which  will  cross  public  domain  and 
national  forest  lands.’’ 

It  is  quite  obvious  that  acting,  as  it  had  a  right  to  do,  on 
the  assumption  that  this  stipulation  was  all  that  would  be 
required,  the  plaintiff  preceded  with  its  project.  It  seems 
to  the  Court  that  it  is  too  late  for  the  defendant  Secretary 
to  insist  upon  changes  of  that  stipulation.  In  other  words, 
I  believe  that  the  Secretary  exercised  at  that  time,  with  re¬ 
spect  to  the  project  in  suit,  all  the  authority  which  the  law 
gave  him  as  to  granting  of  rights-of-way  therefor. 

In  this  view  of  this  fact,  I  do  not  reach  that  part  of  plain¬ 
tiff’s  argument  which  contends  that  the  Secretary  has  no 
power  in  any  case  to  attach  to  a  grant  of  a  right-of-way  the 
conditions  set  forth  in  the  Secretary’s  proposed — or  we 
might  say — amended  stipulation. 

Of  course,  nothing  that  I  am  saying  is  to  be  construed 
as  an  intimation  that  I  do  not  believe  that  the  plaintiff ’’s 
position  in  the  latter  regard  is  well  taken.  I  just  do  not 
believe  that  it  is  necessary,  to  a  decision  in  this  case,  to 
pass  on  that  question. 

The  matter  of  the  extent  of  the  Secretary’s  authority 
being  important  from  the  standpoint  of  the  administration 
of  the  law,  it  does  not  seem  to  the  Court  that  he  should  pass 
on  the  general  question  of  the  Secretary’s  authority,  when 
it  is  not  necessary  to  a  decision  in  this  case,  and 

567  when  it  might  be  used  as  a  precedent  in  some  future 
case  before  the  Court. 

Therefore,  Mr.  Boyd,  I  shall  have  to  have  you  amend 
your  proposed  conclusions  of  law  eliminating  the  question 
as  to  the  general  extent  of  the  authority  of  the  Secretary. 

Mr.  Boyd:  Very  well,  sir,  we  will  be  happy  to  do  that. 

The  Court :  If  you  gentlemen  want  the  judgment  signed 
it  will  have  to  be  presented  tomorrow  or  Friday  because  I 
will  not  be  here  from  that  time  until  the  19th  of  July. 
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Mr.  McKevitt :  We,  of  course,  Your  Honor,  disagree  with 
the  form  of  judgment.  It  isn’t  satisfactory  to  me. 

The  Court:  I  will  be  very  happy  to  have  you  agree  to 
it.  If  you  can’t,  I  will  permit  you  gentlemen  to  appear  be¬ 
fore  me  tomorrow  or  Friday.  I  should  think  you  might 
agree  on  it. 

Mr.  Boyd :  I  think  we  can. 

The  Court :  I  will  make  no  declaration  as  to  the  general 
powers  of  the  Secretary. 

Mr.  Boyd:  I  think  I  understand  Your  Honor’s  view  in 
that  respect.  Does  Your  Honor  have  any  wish  as  to 
whether  you  would  like  also  a  declaration  in  addition — 

The  Court:  I  don’t  think  it  is  necessary. 

Mr.  Boyd:  Just  the  injunction? 

The  Court:  I  think  if  you  will  prepare  that,  Mr.  Mc¬ 
Kevitt  will  be  satisfied. 

568  Mr.  McKevitt :  It  seems  to  me  the  Secretary  would 
have  to  grant  anything  subject  to  the  ultimate  de¬ 
cision  of  this  case. 

The  Court :  The  Court  is  deciding  so  far  as  this  case  is 
concerned.  It  you  reverse  it  in  the  Court  of  Appeals  that 
is  one  thing,  but  you  have  got  to  take  that  chance — ^in  fact, 
it  should  go  to  the  Court  of  Appeals,  I  may  be  wrong.  If 
you  do  then  you  can  make  any  stipulation. 

Mr.  McKevitt :  You  have  handed  us  a  very  difficult  case 
by  rendering  this  decision  here,  because  if  the  Secretary 
issues  these  rights-of-way,  without  speaking  of  reversal  on 
appeal,  you  have  the  whole  thing  done,  and  that  is  why  I 
think  the  judgment  itself  should  permit  the  Secretary  to 
issue  rights-of-way  subject  to  termination  if  the  judgment 
is  reversed-  This  case  is  bound  to  go  up  on  appeal  and  I 
wouldn’t  want  the  Secretary  to  run  the  possibility  of  being 
in  contempt  of  this  Court. 

The  Court:  I  don’t  think  you  have  any  problem  at  all. 
You  have  a  ruling.  The  Secretary  is  ordered  to  issue  the 
permit.  If  my  decision  should  be  reversed  by  the  Court  of 
Appeals  my  judgment  is  a  nullity. 
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Mr.  McKevitt ;  By  that  time  a  i)€nnit  will  actnally  have 
been  issued.  Your  Honor,  and  the  law  says  once  a  permit 
issued  the  way  to  get  rid  of  it  is  by  bringing  another  suit. 

The  Court:  My  present  inclination  is  I  have  as- 
569  sumed  my  decision  is  finaL 

Mr.  Boyd :  I  don’t  see  any  difference  in  this  situa¬ 
tion  than  where  the  Court  has  ordered  the  transfer  of  prop¬ 
erty.  If  the  Court  of  Appeals  holds  the  lower  court  to  have 
been  in  error,  then  the  property  has  to  be  conveyed  back, 
and  that  would  be  the  situation  here. 

The  Court:  That  would  be  my  thought.  Do  you  gentle¬ 
men  want  to  fix  any  date  for  hearing  on  this  judgment  t 

Mr.  Boyd:  I  expect  to  be  out  of  town  on  Friday.  I 
would  be  willing  to  do  it  this  aftemoon. 

The  Court:  I  think  you  gentlemen  can  appear  in  the 
morning.  I  think  you  ought  to  be  able  to  iron  most  of  this 
out,  and  if  there  are  only  one  or  two  questions  I  will  hear 
you  tomorrow  at  a  quarter  of  10. 

(Thereupon,  the  instant  hearing  was  concluded,  and  fur¬ 
ther  proceedings  herein  continued  until  9:45  o’clock  A.  M., 
Thursday,  June  28,  1951.) 


570  Washington,  D.  C., 

Thursday,  June  28, 1951. 

572  PROCEEDINGS. 

The  Court :  Are  you  gentlemen  ready? 

Mr.  Schneider :  Your  Honor,  in  your  decision  no  refer¬ 
ence  was  made  to  intervention  of  Southern  Gas  Company 
and  the  cities,  and  I  was  wondering  if  you  weren’t  granting 
any  relief  as  to  them. 

The  Court:  That  was  my  feeling.  Their  relief  is  in¬ 
cidental,  isn’t  it? 

Mr.  Schneider :  We  felt  we  had  a  separate  cause  of  ac¬ 
tion  against  them.  We  believe  that  if  the  relief  set  forth 
in  this  injunction  Mr.  Boyd  is  to  present  is  granted  we  will 
be  taken  care  of. 
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The  Court:  I  thought  you  would  tag  along  with  them. 

Mr.  Schneider :  I  think  that  is  correct,  but  I  just  wanted 
to  know  what  the  situation  was  as  far  as  they  were  con¬ 
cerned, 

Mr.  Boyd :  It  is  true  that  the  proposed  order  I  drew  will 
accord  to  Southern  the  relief  I  ask,  but  it  is  that  particular 
part  of  the  order  that  I  understand  Mr.  McKevitt  objects  to. 

The  Court :  It  seems  to  me  to  be  unnecessary,  Mr.  Boyd. 
If  they  are  compelled  to  issue  the  right-of-way  it  seems  to 
me  that  is  all  that  is  necessary,  without  requiring  anything 
further  from  you  beyond  the  stipulation  of  the  18th. 

Mr.  Boyd :  Except  this,  we  already  had  the  rights- 
573  of-way  that  permitted  us  to  build  the  line  past  the 
Southern  Union  field,  and  they  nevertheless  told  us 
in  the  telegram  that  we  were  not  privileged  to  operate  the 
line  in  that  field,  and  if  we  did  so  they  would  invoke  the 
provision  of  the  Mineral  Leasing  Act  authorizing  forfeiture 
proceedings.  There  was  much  the  same  situation  in  the 
Santa  Fe  case,  although  the  case  is  not  quite  analogous  to 
what  we  are  asking. 

The  Court :  I  think  we  are  beating  wind  mills  around — 

Mr.  Boyd :  No,  they  are  going  to  apply  for  a  stay. 

The  Court :  That  is  their  privilege. 

Mr.  Boyd:  Yes,  and  I  want  the  Secretary  restrained 
from  interfering  with  the  operation  of  the  line,  if  that  is 
within  the  scope  of  your  ruling,  and  I  thought  it  was. 

The  Court:  Is  that  your  intention,  to  interfere  at  this 
time — 

Mr.  McKevitt:  No,  my  position  is  that  this  third  para¬ 
graph  is  unnecessary. 

The  Court:  I  don’t  see  anything  in  the  case  on  that  at 
alL  It  didn’t  seem  to  me  important  enough  to  take  any 
position  on  it. 

Mr.  Boyd :  Of  course,  what  concerned  us  is  the  telegram 
of  March  12th  that  says  we  are  not  privileged  to  operate 
the  line. 

The  Court :  I  supposed  the  stipulation  you  presented  had 
to  do  with  the  completion  of  the  line. 
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574  Mr.  McKevitt :  That’s  right,  Your  Honor. 

The  Court :  If  they  should  attempt  to  do  anything 
yon  can  come  into  court  again.  I  am  sure  yon  can  assume 
the  Secretary  is  acting  in  good  faith.  I  think  if  he  does 
come  in  again,  you  can  come  in  again. 

Mr.  Boyd :  All  right,  sir. 

The  Court :  You  are  not  going  to  let  this  ride  until  you 
get  a  final  decision? 

Mr.  McKevitt:  This  has  such  a  broad  scope  you  can’t 
tell  what  it  means. 

The  Court :  I  am  not  going  to  sign  anything  like  that. 

Mr.  Boyd:  Would  Your  Honor  take  a  look  at  the  first 
two  paragraphs? 

The  Court:  Have  you  agreed  on  the  findings  of  fact? 

Mr.  Boyd :  Mr.  McKevitt  said  he  had  some  objections  to 
it,  but  that  it  was  more  or  less  between  ourselves. 

The  Court :  It  struck  me  you  didn’t  need  to  change  this. 

Mr.  Boyd:  I  didn’t  change  this  at  all  on  the  basis  of 
what  you  said  yesterday.  Here  is  what  I  did ;  I  simply  re¬ 
typed  page  5  and  changed  it  to  conform  with  what  I  under¬ 
stood  Your  Honor’s  ruling  was. 

The  Court:  I  am  going  to  take  the  findings  of  fact  as 
you  have  presented  them. 

Mr.  Boyd:  You  can  simply  destroy  all  pages  from  5  on. 

The  Court:  Have  we  all  the  papers  in  this  case? 

575  The  Deputy  Clerk  of  Court:  We  have  all  the 
papers  in  the  El  Paso  case. 

The  Court :  Five  is  out.  Have  you  given  them  copies? 

Mr.  Boyd :  Yes,  I  have  given  them  copies. 

The  Court:  I  am  signing  this  judgment — ^I  mean  find¬ 
ings  of  fact  as  they  now  stand  and  as  they  originally  stood. 

Now,  have  you  any  objections  as  to  the  conclusions  of 
law,  which  will  be  new  pages  5  and  6? 

Mr.  McKevitt:  Your  Honor,  the  only  thing  I  had  in 
mind,  it  seems  to  me  it  is  primarily  a  conclusion — ^the  Court 
had  in  mind  the  second  conclusion ;  in  other  words,  there  is 
no  question  it  is  not  this  Court’s  intention  to  pass  upon  the 
validity  of  the  rights-of-way. 
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The  Court :  Well,  this  is  what  I  held ;  the  first  paragraph 
simply  said,  citing  following  cases,  he  exhausted  his  dis¬ 
cretion  when  issuing  the  August  18th  letter,  that  his  com¬ 
mitments  were  made. 

Mr.  McKevitt :  Yes,  Your  Honor,  but  it  was  the  second 
conclusion  I  was  directing  your  attention  to. 

The  Court:  What  is  your  objection  to  that? 

Mr.  McKevitt :  I  just  wanted  to  make  sure  that  it  is  in 
accordance  with  what  you  intended. 

The  Court:  It  is  in  accordance  with  it.  You  haven’t 
shown  me  the  exhibit  number. 

Mr.  Boyd :  No.  I  thought  we  could  fill  that  in  this 
576  morning.  That  is  Defendant’s  5. 

The  Court :  That  is  the  May  29th  letter? 

Mr.  Boyd:  Yes,  sir,  there  are  two;  which  reminds  me. 
Your  Honor,  on  the  findings  of  fact  there  is  an  incorrect 
reference. 

The  Court:  Let’s  get  it  straight. 

Mr.  Boyd :  It  will  be  on  page  4, 1  believe. 

The  Court:  What  is  that  letter  dated  May  29,  1951,  is 
that  the  same  number? 

Mr.  Wasserman:  There  were  two  numbers;  the  one 
which  Mr.  Boyd  had  in  mind  just  related  to  the  stipulation 
on  common  carriers. 

Mr.  Boyd:  That  will  be  Defendant’s  5  again. 

The  Court:  The  situation  in  the  proposed  stipulation. 
Exhibit  5,  again  you  have  the  wrong  number. 

Mr.  Boyd:  We  did  correct  it.  It  was  in  the  conclusions 
of  law  which  have  been  redrafted — ^no,  here  it  is  again,  if 
Your  Honor  please,  on  page  2,  paragraph  5,  the  letter  of 
August  18, 1950, 1  think  is  Exhibit  6,  not  5. 

The  Court :  That  will  be  Exhibit  6. 

Mr.  Boyd:  I  would  like  to  conform  that.  Plaintiff’s  Ex¬ 
hibit  6. 

The  Court :  On  page  2  of  the  findings  of  fact,  the  fourth 
line  from  the  bottom,  the  figure  5  is  dianged  to  the  figure 
6.  On  page  4,  fourth  line  of  paragraph  9,  the  figure 
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577  5  is  inserted.  Now,  on  page  5,  second  line  fronoi  the 

bottom,  the  figure  5  is  inserted.  > . .  ' 

Do  you  object  to  that  language,  '^capridons,  arbitrary, 
and  abuse  of  discretion’’!  . 

Mr.  McKevitt:  Pardon! 

The  Court:  Are  those  words  offensive  to  you!  Would 
you  prefer  other  words! 

Mr.  McKevitt:  No,  that  isn’t  it.  That  is  the  standard 
language  we  run  into  daily.  Your  Honor. 

My  only  point  there  was  to  make  sure,  as  I  understood 
yesterday,  that  you  were  not  ruling  that  the  stipulation 
itself  was  improvident 

The  Court:  No. 

Mr.  McKevitt :  And  that  you  were  making  your  decision 
based  on  the  August  18th  letter. 

The  Court:  No ;  let  the  record  show  that  I  am  not  pass¬ 
ing  on  his  right  to  do  that  in  some  future  case  if  he  ffuds 
it  necessary. 

Mr.  McKevitt:  That  was  my  point 

The  Court:  Mr.  Marshal,  I  am  signing  the  findings  of 
fact  and  conclusions  of  law.  Will  you  see  that  these  are 
clipped  together  someplace. 

.  What  are  the  objections! 

Mr.  Boyd:  Let  me  tell  Your  Honor  what  we  have  agreed 
on  first — 

578  Mr.  McKevitt:  Just  a  minute;  you  have  given  me 
the  original  and  I  gave  it  back  to  you. 

The  Court :  Yes,  I  have  it  You  can  put  this  in. 

Mr.  McKevitt:  I  thought  Your  Honor  might  want  to 
follow  it 

Mr.  Boyd:  After  the  word  “over”  in  line'3,  paragraph 
1,  should  read  “rights-of-way  over  and  on  public  lands” 
and  so  forth. 

Then,  if  Your  Honor  please,  Mr.  McKevitt  said  he 
thought  the  San  Juan  Basin  line  should  be  identified  and  I 
agreed  with  that,  and  yesterday  we  selected  language  which 
we  thought  accomplished  that  purpose;  so  we  identified  it 
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by  that  certificate  issued  by  the  Federal  Power  Commission 
and  Mr.  Wasserman  now  states  that  that  is  a  little  too  in¬ 
definite  because  his  impression  is  that  the  certificate 
doesn’t  indicate  the  exact  line  so  I  indicated  I  had  no  ob¬ 
jection  to  further  identification  by  reference  to  the  map, 
assuming  that  the  map  does  accurately  show  our  line. 

Mr.  McKevitt :  I  presume  it  does.  You  put  it  in  evidence. 

Mr.  Boyd:  That’s  right  He  presumes  it  does,  and  I  do, 
too.  Of  course,  I  do  not  want,  by  some  technical  omission 
on  the  map,  to  have  to  complain  later  about  some  small 
section  of  land,  and  with  assurance  as  to  that,  I  have  no 
objection  to  adding  on  line  25,  after  the  word  “Com- 
579  mission”,  “as  shown  on  the  map  and  the  legend, 
1-A  and  1-B.” 

The  Court :  I  am  sure  that  will  be  all  right  I  am  sure 
Mr.  McKevitt  has  no  intention  to  lead  you  into  more  error 
than  he  thinks  you  have  already  fallen  into. 

Mr.  McKevitt :  It  is  his  own  map.  I  am  not  leading  him 
into  anything. 

The  Court:  “As  shown  on  the  map  and  legend.  Plain¬ 
tiff’s  Exhibits  1-A  and  1-B.” 

Now,  you  have  left  blank  the  number  of  days. 

Mr.  Boyd:  Yes,  I  understand  that.  All  I  had  thought 
needed  to  be  done  is  to  mark  these  things  approved.  It  is 
simply  a  matter  of  putting  a  stamp  on  them.  I  don’t  wan^ 
to  be  unreasonable  about  it,  and  of  course  Your  Honor 
knows  the  urgency  with  which  we  consider  this  matter.  I 
should  think  five  days  would  be  ample. 

Mr.  McKevitt:  I  would  like  to  have  ten  days — ^we  are 
going  over  the  week  end. 

The  Court :  I  think  that  is  reasonable. 

Mr.  McKevitt:  Your  Honor,  you  understand  I  am  ob¬ 
jecting  to  paragraph  3  of  this  proposed  form,  which  we 
have  already  discussed.  That  is  the  part  which  purports 
to  enjoin  the  Secretary  from  interfering  in  any  way  with 
the  San  Juan  Pipe  Line;  we  feel  that  that  is  not  in  this 
case,  and  that  this  injunction  would  be  extremely  broad. 
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The  Conrt ;  I  am  inclined  to  agree  with  yon,  and 

580  also  1  am  inclined  to  think  yon  will  act  in  good  faith 
nntil  snch  time  as  yon  feel  the  Conrt  has  given  yon 

relief,  or  not,  and  if  yon  don’t  act  in  good  faith  the  doors 
of  the  Conrt  are  always  open.  .  * 

Me  McKevitt:  Oh,  there  is  no  qnestion  bnt  that  he  is 
acting  in  good  faith.  My  objection  is  that  there  is  no  proof 
in  the  record  to  snstain  it  nnder  the  mle. 

The  Conrt :  I  am  inclined  to  agree  with  that. 

What  do  yon  think  abont  that,  Mr.  Boyd? 

Mr.  Schneider :  We  thonght  that  the  record  did  show. 
The  Conrt:  The  record  will  show  that  this  Conrt  said 
that  if  there  is  snch  a  thing  yon  can  come  back. 

Mr.  Schneider:  I  am  satisfied. 

The  Conrt:  Wonld  yon  mind  re-writing  this?  It  looks 
bad. 

Mr.  Boyd:  I  intend  to. 

Mr.  McKevitt :  I  wish  to  repeat  the  snggestion  I  made  the 
other  day,  that  language  be  added  to  the  first  paragraph  to 
the  effect  that  the  rights-of-way  may  be  issned  with  the 
provision  that  they  shonld  terminate  shonld  the  jndgment 
in  this  case  be  reversed. 

The  Conrt :  I  don’t  think  I  can  do  that.  I  am  entering  a 
final  judgment  and  I  am  not  assuming  it  will  be  reversed. 
I  think  we  ought  to  enter  it  and  yon  ask  the  Court  of  Ap¬ 
peals  for  a  stay;  and  if  my  decree  is  a  nullity  it  is  a 
nnUity. 

581  Mr.  McKevitt:  Your  Honor,  it  has  some  im¬ 
portance;  ordinarily  the  decree  affects  the  precise 

instrument  that  is  issued,  and  once  the  decree  is  reversed — 
for  example,  as  Mr.  Boyd  gave  yesterday. 

The  Court:  This  is  in  accordance  with  the  order  of  the 
Conrt,  and  if  it  is  reversed  it  isn’t  binding  on  the  Secre¬ 
tary.  I  am  not  of  counsel,  bnt  if  I  were  handling  the  case 
I  know  what  I  wonld  do. 

Mr.  McKevitt:  Well,  I  am  a  little  leary  of  those  things. 
They  aren’t  attempted  around  here. 


398 


Mr.  Boyd:  We  will  be  bappy  to  rewrite  this,  and  I  as¬ 
sume  that  there  will  be  no  occasion  for  counsel  to  appear 
at  that  time! 

The  Court:  No. 

Mr.  Boyd :  Mr.  McKevitt  indicated  to  me,  if  Your  Honor 
please,  that  he  was  going  to  apply  to  Your  Honor  for  a 
stay,  and  I  thought  we  might  dispose  of  that  now. 

The  Court:  I  will  dispose  of  that  very  quickly — will 
deny  it.  You  have  ten  days  to  make  an  application  to  the 
Court  of  Appeals. 

Mr.  McKevitt:  Your  Honor,  I  take  it  we  will  have  the 
record  show  that  the  defendant  has  moved  the  Court  to  sus¬ 
pend  the  judgment  pending  appeal? 

The  Court :  Yes,  and  the  Court  has  declined  to  do  so. 

Mr.  McKevitt :  Because  that  is  a  prerequisite. 

582  The  Court:  I  will  consider  the  motion  so  made, 
that  it  was  made  after  the  judgment  was  signed,  and 
was  overruled  after  the  judgment  was  signed.  Is  that  so 
stipulated? 

Mr.  Boyd:  Yes,  sir. 

The  Court:  I  want  to  thank  you  gentlemen  again  for  your 
consideration. 

Mr.  Boyd:  We  appreciate  the  consideration  Your  Honor 
gave  to  it  at  considerable  personal  inconvenience. 

Mr.  Baron:  I  suppose  it  is  done  on  written  motion;  the 
Interstate  Natural  Gas  Company  and  Montana-Dakota  Gas 
Company  apply  for  leave  to  intervene  in  the  appeal 

The  Court:  That  is  not  before  this  Court  There  has 
been  no  application  made  to  me  to  intervene  by  you.  You 
may,  of  course,  do  the  same  thing  in  the  Court  of  Appeals 
that  you  did  here,  ask  to  file  amicus  curiae ;  but  the  matter 
has  been  submitted  to  me  and  I  don’t  think  I  should  take 
any  other  action  in  this  case  now. 

Mr.  Baron:  I  think  it  is  possible,  particularly  the  two 
I  named,  will  be  affected  by  Your  Honor’s  judgment  defi¬ 
nitely,  and  may  be  bound  by  the  judgment,  and  under  the 
circumstances  I  should  think  they  would  have  a  right  to  in¬ 
tervene  on  the  appeal 
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The  Court ;  That  may  well  be ;  I  am  sure  the  Court  will 
probably  let  you  file  a  brief,  and  may  let  you  intervene,  I 
can’t  telL 

583  Mr.  Baron:  I  thought  it  was  within  the  province 
of  this  Court  at  this  time  to  enter  an  order  per¬ 
mitting  it. 

The  Court:  I  don’t  think  so.  The  case  has  now  been 
submitted  and  decided  and  it  is  now  out  of  my  hands. 

Mr.  Baron:  I  know.  Your  Honor,  that  there  are  cases 
that  hold  that  you  may  intervene  after  judgment. 

The  Court:  If  application  is  made  to  intervene  I  will 
deny  it,  so  far  as  this  Court  is  concerned,  with  leave  to  re¬ 
new  it  in  the  Court  of  Appeals. 

Mr.  Baron :  Thank  you.  Your  Honor. 

(Thereupon,  the  instant  hearing  was  concluded.) 


QUESTIONS  PRESENTED 


1.  Whether  a  r^ulation  of  the  Secretary  of  the  Interior  de¬ 
signed  to  implement  the  Congressional  requirement  in  the 
Mineral  Leasing  Act  Ihiat  pipelines  through  the  public  do¬ 
main  “shall  be  constructed,  operated,  and  maintained  as  com¬ 
mon  carriers”  by  specifying  the  circumstances  in  which  the 
pipeline  shall  be  obligated  to  tirani^rt  natural  gas  of  others 
may  be  invalidated  on  the  ground  that  it  is  arbitrary  or  capri¬ 
cious  or  beyond  the  authority  of  the  Secretary  to  prescribe. 

2.  Whether,  if  the  regulation  is  valid,  appellee  is  excused 
from  undertaking  the  obligation  there  specified  because  of  cir¬ 
cumstances  and  correspondence  relating  to  its  application  for 
rights-of-way  permits  prior  to  promulgation  of  the  regulation. 

3.  Whether  mandatory  relief  directing  the  Secretary  of  the 
Interior  to  issue  right-of-way  permits  may  be  granted  under 
Section  28  of  the  Mineral  Leasing  Act  which  provides  that 
“rights-of-way  through  the  public  lands  *  *  *  may  be 
granted  by  the  Secretary  of  the  Interior  *  * 

4.  Whether  a  suit  to  compel  the  Secretary  of  the  Interior  to 
grant  ri^ts-of-way  over  lands  of  the  United  States  is  a  suit 
against  the  United  States. 
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OPINION  BELOW 

The  district  court  did  not  write  an  opinion. 

jurisdictional  statement 

This  action  was  instituted  by  appellee,  El  Paso  Natural  Gas 
Company,  against  the  Secretary  of  the  Interior,  by  the  filing  of 
its  complaint  on  May  1, 1951,  for  preliminary  and  permanent 
injunction  and  for  declaratory  judgment  (Jt.  App.  2-11). 
Jurisdiction  of  the  district  court  was  asserted  under  28  U.  S.  C. 
sec.  1331  and  5  U.  S.  C.  sec.  1009.  On  June  28,  1951,  the  dis¬ 
trict  court  entered  its  judgment  ordering  the  Secretary  of  the 
Interior  to  issue  pipe-line  rights-of-way  across  public  lands  ( Jt. 
App.  38-39).  Notice  of  appeal  was  filed  on  July  2, 1951.  On 
July  3, 1951,  a  motion  for  stay  of  mandatory  injunction  pend¬ 
ing  appeal  was  filed  in  this  Court  and,  after  hearing,  was  denied 
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Jnly  6,  1951,  a  per  curiam  opinion  of  the  same  date  holding 
that  compliance  with  the  mandatory  injunction  would  not  ren¬ 
der  thifl  case  moot.  The  jurisdiction  of  this  Court  rests  upon 
28  U.S,  a  sec.  1291. 

STATZKXZrr 

The  El  Paso  Natural  Gas  Company  (hereinafter  referred  to 
as  El  Paso),  as  plaintiff  below,  instituted  this  proceeding  on 
May  1, 1951,  for  a  n^datory  injunction  to  require  appellant, 
as'  Sanetary  of  the  Interior,  to  issue  pipeline  rights-of-way 
over  public  lands  imder  section  28  of  the  Mineral  Leasing  Act, 
as  amended,  30  XT.  S.  C.  sec.  185,  free  of  certain  stipulaticms  the 
Secretary- proposed  to  include  in  the  grant  (Jt.  App.  2-11). 

El  Paso  owns  and  controls  the  only  gas  pipeline  system  run¬ 
ning  from  the  Texas,  New  Mraico,  and  Colorado  gSs  fields  to 
the  West  Coast.  Its  lines  tie  in  at  the  California  border  with 
the  Pacific  Gas  and  Electric  system  and  Southern  Cafifornia 
system  and  it  sells  most  of  its  gas  to  the  P^ific  Gas  and  Electric 
Company  and  the  Southern  California  Compames  for  redistri¬ 
bution  in  California,  though  appellee  also  sells  gas  directly  to 
industrial  users  (Jt.  App.  34-35,  164,  168-169).  Its  first  line 
was  put  in  operation  in  October  1^7.  In  1950  a  second  line 
was  put  in  operation  to  serve  the  San  Francisco  and  Bay  area. 
El  Paso  transports  its  own  gas  for  sale  in  California  and  Ari¬ 
zona  (Jt.  App.  126-128),  obtaining  it  either  by  purchase  from 
third  parties  or  from  lands  which  it  owns"  or  leases  (Jt.  App. 
152-153).  At  no  time  has  gas  owned  by  third  parties  been 
transported  through  any  part  of  the  appellee’s  pipeline  sys- 
as  a  common  carrier  operation.  : 

The  present  litigation  arises  out  of  constamction  of  a  third 
line  known  as  the  San  Juan  Basin  Line.  This  line  runs  west 
from  northern  New  Mexico  through  Arizona  where  it  ties  up 
with  the  existing  system  near  the  California  border.  The  San 
Juan  Basin  mAin  line  of  450  miles,  crosses  public  lands  and 
national  forest  lands  and,  at  the  time  of  trial,  was  completed 
except  for  a  32-mile  stretch,  16  miles  of  which  crossed  public 
lands.  ^ 
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Authorization  of  the  Federal  Power  Commission  for  construo- 
tion  of  this  line  was  necessary,  as  was  the  obtaining  of  ri^ts- 
of-way  over  public  lands  from  the  Secretary  of  the  interior. 

After  proceedings  before  the  Federal  Power  Commission  aiid 
n^otiations  with  the  Department  of  the  Interior  (which  will 
be  described  in  more  detail  later),  the  Secretary  of  the  Interior 
determined  that  the  necessary  rights-of-way  would  be  granted 
only  upon  execution  of  a  stipulation  containing  detailed  pro¬ 
visions  which  the  Secretary  bdieved  necessary  in  wder  to  make 
effective  the  statutory  obhgations  that  the  line  be  made'avaii- 
able  as  a  common  carrier  (Jt.  App.  302-307).  El  Paso  olx- 
jected  to  the  detailed  provisions  as  expressed  in  a  stipulation  j 

submitted  to  it  on  March  22, 1951,  and  instituted  this  suit  <m  | 

May  1, 1951,  to  compel  issuance  of  a  right-of-way  permit  with^  I 
out  such  provirions.  As  a  result  of  n^otiations  pending  at  the  j 

time  the  suit  was  instituted,  the  stipulaticm  was  amended  as  | 

to  particular  details  and  the  amended  form  submitted  to  £1  1 

Paso  by  letter  of  May  29,  1951  (Jt.  App.  302-307).^  By  an¬ 
swer,  appellant  raised  various  defenses  induding  questions  as 
to  jurisdiction  of  the  court.*  (Jt.  App.  21-29;  see  also  Jt.  j 
App.  29-32.)  ! 

No  prelicc^ary  injunction  was  granted  as  sought  by  M  Paso,  ! 

but  the  case  was  tried  upon  its  merits  by  the  late  Judge  T. 

Alan  (Soldsborough  from  June  13  to  June  15,  1951.  Argu¬ 
ments  were  to  be  conduded  the  following  Monday,  but  in  the 
meantime  Judge  Gddsborou^  died.  The  parties  stipulated 
tiiat  the  case  could  be  heard  by  another  judge  on  the  record  I 

already  made  and  the  ease  was  accordingly  argued  and  sub-  | 

mitted  to  Judge  Walter  M.  Bastian  (Jt.  App.  33-34).  Oh  j 
June  28, 1951,  ffndings  of  fact  and  condurions  of  law  and  jud^  | 
ment  granting  the  relief  prayed  for  were  entered  (Jt.  App.  j 

proTisioBS  of  this  gtlpalaticm  have  beea  incorporated  into  a  zego-  j 
lation  ai^cable  to  aU  permits  for  i>ii>ellne  ri^taof-way  over  imbUc 
16  Fed- Beg.  7570. 

'  *The  Sonthem  Union  Oas  Company,  the  City  of  Flagstaff,  Axiaona,  the 
To>wn  of  WUllams,  Arizona,  and  the  City  of  Wixislow,  Arizona,  were  per-  | 

mitted  to  intervene  as  plaintiffs  in  the  court  below.  AU  of  these  Intervenoxs,  | 

as'potriitial  customers  of  the  San  Jnan  Basin  line,  were  interestied .  only 
tesofhr  as  the  litigation  might  delay  operation  of  that  line. ' 
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34r-39).  The  theory  of  the  court,  as  expressed  in  its  two  con¬ 
clusions  of  law,  was  that  the  Secretary  of  the  Interior  had 
fully  exercised  and  exhausted  his  discretion  as  a  result  of  a 
letter  of  August  18,  1950  (which  was  sent  by  the  Director  of 
the  Bureau  of  Land  Management  to  El  Paso)  in  which  the 
form  of  stipulation  was  simply  an  agreement  to  operate  the 
pipeline  as  a  common  carrier  and  to  file  the  rate  schedule  and 
tariff  as  the  Secretary  might  prescribe  rather  than  the  more 
detailed  provisions  of  the  later  stipulation.  Based  on  this 
conclusion  the  court  further  held  that  to  the  extent  that  the 
later  stipulations  enlarged  the  obligations  of  El  Paso,  they 
were  ‘^yond  the  authority  of  the  Secretary  to  exact  from  the 
plaintiff  and  are  arbitrary,  capricious  and  an  abuse  of  dis¬ 
cretion”  (Jt.  App.  38). 

In  view  of  the  ground  taken  by  the  district  court  and  in  view 
of  the  fact  that  the  findings  in  this  regard  are,  we  believe, 
inadequate  and  in  some  particulars  to  be  later  stated,  erro¬ 
neous,  a  summary  of  the  proceedings  and  negotiations  prior 
to  institution  of  this  suit  is  necessary.  In  the  spring  of  1950, 
the  Federal  Power  Commission  was  engaged  in  hearing  testi¬ 
mony  on  appellee’s  application  for  a  certificate  of  convenience 
and  necessity  to  construct  and  operate  the  San  Juan  Basin  line. 
At  these  hearings,  two  responsible  ofl&cials  of  the  appellee  com¬ 
pany,  in  response  to  questions  about  the  fact  that  the  new  line 
would  have  to  cross  pubhc  lands  and  that  section  28  of  the 
Mineral  Leasing  Act  would  require  tliat  the  line  be  made  avail¬ 
able  as  a  common  carrier,  took  the  position  that,  despite  the 
fact  that  appellee  had  obtained  permits  on  other  lines  by 
agreeing  to  act  as  a  common  carrier,  it  had  no  intention  to  so 
act  until  required  to  do  so  by  a  Supreme  Court  decision  (Jt. 
App.  132, 297-298). 

At  the  same  time,  i.  e.,  the  spring  of  1950,  appellee  had  ap¬ 
plied  for  rights-of-way  across  public  lands  for  certain  sections 
of  its  Southern  California  line.  Advance  permission  had  been 
given  and  the  line  was  actually  constructed  under  this  advance 
permission  prior  to  consideration  of  its  formal  applications  for 
the  permits.  In  connection  with  the  formal  applications,  the 
attitude  of  appellee  as  expressed  by  its  oflGicers  at  the  Fedo^ 
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Power  Commission  hearings,  was  brought  to  the  attention  of 
the  Secretary  of  the  Interior.  The  Secretary  then  advised  the 
Federal  Power  Commission  by  letter  dated  June  16,  1950  (Jt. 
App.  238-240)  that  thereafter  the  existing  form  of  permit  for 
rights-of-way  across  public  lands  would  be  amended  to  require 
not  only  a  statement  that  the  permittee  would  act  as  a  common 
carrier  but  also  to  require  specifically  that  the  permittee  file 
a  rate  schedule  with  the  Federal  Power  Connnission.  The  sig¬ 
nificance  of  this  additional  requirement  lay  in  the  fact  that  the 
Federal  Power  Commission  had  no  specific  authority  to  require 
the  filing  of  a  rate  schedule  by  a  permittee  who  had  agreed  to 
act  as  a  common  carrier,  although  the  Commission  would  have 
authority  to  consider  and  revise  a  common  carrier  rate  schedule 
filed  by  such  a  permittee  on  its  own  motion.  See  MontaTUXr 
Dakota  Utilities  Co.  v.  Federal  Power  Cornln,  169  F.  2d  392, 
397  (C.  A.  8,  1948),  certiorari  denied  335  U.  S.  853  (1948). 
Officials  of  El  Paso  discussed  the  matter  with  representatives  of 
the  appellant  and  were  told  at  that  time  that  the  appellant 
intended  to  enforce  the  common  carrier  provision  of  the 
Mineral  Leasing  Act,  that  the  Act  was  not  confined  to  gas 
produced  on  Government-owned  lands  as  contended  by  El 
Paso,  and  that  the  common  carrier  obligation  was  not  limited 
to  an  obligation  to  purchase  gas  as  El  Paso  argued.  On  July 
14,  1950,  the  Federal  Power  Commission  issued  a  decision  in 
connection  with  appellee’s  application  for  a  certificate  of  con¬ 
venience  and  necessity  in  which  it  left  the  initiative  in  the 
enforcement  of  the  common  carrier  provision  with  the  Secre¬ 
tary  of  the  Interior  (Jt.  App.  268). 

On  July  21,  1950,  with  regard  to  El  Paso’s  application  for  a 
right-of-way  on  its  Southern  California  line,  it  was  held  in  an 
Interior  Department  decision  that  a  right-of-way  would  be 
granted  only  upon  condition  that  El  Paso  specifically  agree  to 
file  a  rate  schedule  as  a  common  carrier  (Jt.  App.  277-279). 
In  other  words  the  formal  decision  made  the  same  requirements 
about  which  the  Federal  Power  Commission  had  been  informed 
in  June.  El  Paso  thereupon  filed  a  written  protest  with  the 
appellant  in  which  it  again  urged  its  position  that  its  common 
carrier  obligation  should  be  satisfied  by  a  mere  offer  to  purchase 
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all  gas  prcxluced  on  Gk)vernnient-owned  land  (Def’s  Exhibit  3). 
Work  on  actual  construction  of  the  San  Juan  Basin  line,  which 
in  its  entirety  will  cost  some  $40,000,000.00,  was  started  on 
August  1,  1950,  commitments  to  construct  the  line  and  con¬ 
tracts  for  the  purchase  and  sale  of  gas  to  be  transported  by  the 
line  having  been  made  earlier  (Jt.  App.  58, 150-154). 

At  this  point,  in  response  to  a  letter  from  El  Paso  dated 
August  17,  1950,  in  which,  inter  alia,  El  Paso  asked  for  an  ex¬ 
tension  of  time  for  filing  a  rate  schedule  and  tariff  (Jt.  App. 
280-281),  a  letter  dated  August  18, 1950  (Jt.  App.  12-13)  was 
written  to  El  Paso  by  the  Director  of  the  Bureau  of  Land 
Management  advising  El  Paso  that  the  foUovsdng  stipulation 
would  be  in  compliance  with  the  Interior  Department’s  decision 
of  July  21, 1950,  on  its  application  for  rights  of  way  in  connec¬ 
tion  with  its  Southern  California  line: 

The  applicant  agrees  to  operate  the  pipeline  as  a 
common  carrier  in  accordance  with  the  provisions  of  the 
Mineral  Leasing  Act,  and,  within  30  days  after  the  re¬ 
quest  of  the  Secretary  of  the  Interior,  to  file  rate  sched¬ 
ule  and  tariff  for  the  transportation  of  gas  as  such  com¬ 
mon  carrier  with  any  regulatory  agency  having  jurisdic¬ 
tion  over  such  transportation,  as  the  Secretary  may 
prescribe. 

The  Director’s  letter  of  August  18, 1950,  also  advised,  inter  alia, 
that  the  above-quoted  form  of  stipulation  “will  also  be  satis¬ 
factory  as  compliance  with  the  common  carrier  stipulation  re¬ 
quirement  in  connection  with  the  applications  which  the  El 
Paso  Natural  Gas  Company  proposes  to  file  for  the  San  Juan 
Basin  Pipe  Line  which  will  cross  public  lands  and  national 
forest  lands.”  At  this  time,  however,  no  specific  applications 
had  been  filed  on  the  San  Juan  system.  On  the  same  date, 
August  18,  1950,  a  copy  of  the  letter  was  sent  to  all  the  field 
offices  of  the  Bureau  of  Land  Management  with  the  direction 
that  all  future  applications  would  require  the  additional  lan¬ 
guage  relating  to  the  filing  of  a  rate  schedule  (Jt.  App. 
316-317). 

On  October  23,  1950,  El  Paso  filed  a  rate  schedule  on  its 
Southern  California  line  with  the  Federal  Power  Commission 
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in  purported  compliance  with  the  August  18,  1950,  letter. 
The  filed  schedule,  however,  was  diametrically  opposed  to 
what  El  Paso  knew  to  be  the  appdlanPs  requirement.  For 
example,  the  schedule  filed  was  available  solely  for  the  trans¬ 
portation  of  gas  produced  from  Gk)vemment-owned  land  which 
appellee  had  first  refused  to  purchase.  The  President  of  El 
Paso  agreed  that  the  schedule  was  precisely  contrary  to  the 
Secretary’s  position  (Jt.  App.  146)  and  stated  “I  h^  every 
reason  to  think  they  [Interior  Department  officials]  wouldn’t 
like  it  *  •  *”  (Jt.  App.  148). 

El  Paso  was  informally  advised  that  the  appellant  considered 
the  rate  schedule  entirely  out  of  keeping  with  appellee’s  com¬ 
mon  carrier  obligation  and  later,  on  January  26, 1951,  was  of¬ 
ficially  infomied  that  the  rate  schedule  was  unsatisfactory  and 
was  considered  to  be  in  breach  of  the  conditions  of  the  right-of- 
way  on  the  Southern  California  line  and  that  no  action  toward! 
the  issuance  of  rights-of-way  or  advance  permits  would  be 
taken  until  El  Paso  demonstrated  that  it  would  comply  with 
the  stipulation  in  good  faith  (Jt.  App.  291-292).* 

Further  conferences  were  then  held  by  representatives  of  the 
parties  and  the  Federal  Power  Commission  to  draft  amend¬ 
ments  to  the  rate  schedule  designed  to  overcome  the  problems 
raised  by  the  one  previously  filled  (Jt.  App.  105).  Thereafter 
on  March  22,  1951  (Jt.  App.  13-14),  El  Paso  was  informed 
that  right-of-way  permits  would  be  granted  only  upon  the 
filing  by  it  of  a  more  detailed  stipulation  setting  forth  the 
permittee’s  specific  obligations  as  a  common  carrier  under  the 
Mineral  Leasing  Act.  The  form  of  this  stipulation  was  cleared 
with  the  Federal  Power  Commission  (Jt.  App.  309,  312)  and 
was  also  sent  to  the  field  offices  of  the  Bureau  of  Land  Manage¬ 
ment  for  use  in  all  subsequent  applications  for  such  right-of- 
way  permits  (Jt.  App.  318-319). 

It  appeared  that  El  Paso  had  objections  to  the  terms  of  the 
March  22nd  form  of  stipulation  and  further  conferences  were 
had  in  which  representatives  of  the  parties  and  the  Federal 
Power  Commission  participated  for  the  purpose  of  endeavoring 

•  However,  prior  to  that  time  one  permit  on  the  San  Jnan  Basin  line  was 
granted  in  the  field. 


8 


to  adjust  the  differences  which  existed  (Jt.  App.  302).  As  a 
result  of  these  conferences  it  was  understood  by  the  partici¬ 
pants  that  certain  changes  in  the  form  of  the  stipulation  would 
be  made  and  that  a  changed  form  would  be  submitted  to  El 
Paso.  However,  this  suit  was  filed  before  the  changed  form 
could  be  cleared  with  the  Federal  Power  Commission  and  of¬ 
ficially  resubmitted.  The  new  draft  was  subsequently  cleared 
with  the  Federal  Power  Commission  (Def.’s  Exhibits,  9, 10,  Jt. 
App.  312-315,  315-316),  promulgated  to  the  field  offices  of  the 
Bureau  of  Land  Management  (Jt.  App.  319)  and  on  May  29, 
1951,  the  amended  form  of  stipulation  was  submitted  to  El 
Paso  (Jt.  App.  302-307).  Subsequently  it  was  published  in 
the  Federal  Register  as  a  regulation  (16  F.  R.  7570). 

STATUTES  AND  BEGULATTON  INVOLVED 

1.  Section  28  of  the  Mineral  Leasing  Act  of  February  25, 
1920,  as  amended,  49  Stat.  678  (30  U.  S.  C.  sec.  185)  provides  as 
follows: 

That  rights-of-way  through  the  public  lands,  includ¬ 
ing  the  forest  reserves  of  the  United  States,  may  be 
granted  by  the  Secretary  of  the  Interior  for  pipeline 
purposes  for  the  transportation  of  oil  or  natural  gas  to 
any  applicant  possessing  the  qualifications  provided  in 
section  1  of  this  Act,  to  the  extent  of  the  groimd  occu¬ 
pied  by  the  said  pipeline  and  twenty-five  feet  on  each 
side  of  the  same  under  such  regulations  and  conditions 
as  to  survey,  location,  application,  and  use  as  may  be 
prescribed  by  the  Secretary  of  the  Interior  and  upon  the 
express  condition  that  such  pipelines  shall  be  con¬ 
structed,  operated,  and  maintained  as  common  carriers 
and  shall  accept,  convey,  transport,  or  purchase  without 
discrimination,  oil  or  natural  gas  produced  from  Gov¬ 
ernment  lands  in  the  vicinity  of  the  pipeline  in  such 
proportionate  amounts  as  the  Secretary  of  the  Interior 
may,  after  a  full  hearing  with  due  notice  thereof  to  the 
interested  parties  and  a  proper  finding  of  facts,  deter¬ 
mine  to  be  reasonable :  Provided,  That  the  Government 
shall  in  express  terms  reserve  and  shall  provide  in  every 
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lease  of  oil  lands  hereunder  that  the  lessee,  assignee,  ot 
beneficiary,  if  owner,  or  operator  or  owner  of  a  controll¬ 
ing  interest  in  any  pipeline  or  of  any  company  operat¬ 
ing  the  same  which  may  be  operated  accessible  to  the  oil 
derived  from  lands  under  such  lease,  shall  at  reasonable 
rates  and  without  discrimination  accept  and  convey  the 
oil  of  the  Government  or  of  any  citizen  or  company  not 
the  owner  of  any  pipeline,  operating  a  lease  or  purchas¬ 
ing  gas  or  oil  under  the  provisions  of  this  Act:  Provided 
fvrther.  That  no  right-of-way  shall  hereafter  be  granted 
over  said  lands  for  the  transportation  of  oil  or  natural 
gas  except  under  and  subject  to  the  provisions,  limita¬ 
tions,  and  conditions  of  this  section.  Failure  to  comply 
with  the  provisions  of  this  section  or  the  regulations  and 
conditions  prescribed  by  the  Secretary  of  the  Interior 
shall  be  ground  for  forfeiture  of  the  grant  by  the  United 
States  district  court  for  the  district  in  which  the  prop¬ 
erty,  or  some  part  thereof,  is  located  in  an  appropriate 
proceeding. 

2.  Section  32  of  the  Mineral  Leasing  Act  of  February  25, 
1920,  41  Stat.  450  (30  U.*S.  C.  sec.  189),  provides  as  follows: 

That  the  Secretary  of  the  Interior  is  authorized  to 
prescribe  necessary  and  proper  rules  and  regulations  and 
to  do  any  and  all  things  necessary  to  carry  out  and 
accomplish  the  purposes  of  this  Act,  also  to  fix  and  de¬ 
termine  the  boundary  lines  of  any  structure,  or  oil  or 
gas  field,  for  the  purposes  of  this  Act:  Provided,  That 
nothing  in  this  Act  shall  be  construed  or  held  to  affect 
the  rights  of  the  States  or  other  local  authority  to  exer¬ 
cise  any  rights  which  they  may  have,  including  the  right 
to  levy  and  collect  taxes  upon  improvements,  output  of 
mines,  or  other  rights,  property,  or  assets  of  any  lessee 
of  the  United  States. 

3.  Section  244.53  of  Title  43  of  the  Code  of  Federal  R^ula- 
tions  (16  F.  R.  7570)  is  set  out  in  the  Appendix  to  the  brief, 
infra,  pp.  31'-34. 
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STATEMENT  OF  POINTS 

The  appellant  makes  the  following  statement  of  points  on 
whidi  he  intends  to  rely: 

1.  The  district  court  erred  in  issuing  a  mandatory  injunction 
ordering  the  Secretary  of  the  Interior,  Oscar  L.  Chapman,  to 
issue  right-of-way  permits  over  public  lands  for  the  reason 
that  the  district  court  had  no  jurisdiction  to  require  the  Secre¬ 
tary  of  the  Interior  to  issue  right-of-way  permits  that  the 
Secretary  had  discretionary  power  to  grant  or  deny. 

2.  The  district  court  erred  in  entertaining  appellee's  com¬ 
plaint  for  the  reason  that  it  had  no  jurisdiction  to  entertain 
the  complaint  in  that  a  suit  to  force  the  Secretary  of  the  In¬ 
terior  to  issue  rights-of-way  over  lands  of  the  United  States  is 
a  suit  against  the  United  States  which  was  not  a  party  to  tlie 
suit  and  had  not  consented  to  be  sued. 

3.  The  district  court  erred  in  entertaining  appellee’s  com¬ 
plaint  for  the  reason  that  appellee  had  no  standing  to  sue. 

4.  The  district  court  erred  in  failing  to  make  findings  of  fact 
and  conclusions  of  law  on  the  jurisdictional  issues  before  it. 

5.  The  district  court  erred  in  making  its  findings  of  fact 
numbers  3, 4, 5,  6,  7,  8,  9,  and  10.  These  findings  are  not  sup¬ 
ported  by  the  evidence,  do  not  support  the  court’s  conclusions 
of  law,  or  fail  to  state  the  whole  truth  and  as  a  consequence  give 
an  incorrect  factual  picture. 

6.  The  district  court  erred  in  concluding  that  a  letter  dated 
August  18, 1950,  signed  by  the  Director  of  the  Bureau  of  Land 
Management  had  the  effect  of  causing  the  Secretary’s  statutory 
discretion  to  be  “exercised  and  exhausted”  so  that  the  Secre¬ 
tary  of  the  Interior  was  thereafter  estopjjed  to  prescribe  ad¬ 
ditional  regulations  and  conditions  to  effectuate  the  common 
carrier  provision  of  Section  28  of  the  Mineral  Leasing  Act  (Act 
of  February  25,  1920,  as  amended  August  21,  1935,  49  Stat. 
678, 30  U.  S.  C.  sec.  185). 

7.  The  district  court  erred  in  concluding  that  the  conditions 
prescribed  by  the  Secretary  of  the  Interior  under  his  statutory 
authority  were  arbitrary  and  capricious  and  beyond  his  author¬ 
ity  to  issue. 

8.  The  district  court  erred  in  entering  judgment  for  the 
appellee. 
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SmOCASY  OF  ASGUICENT 

I 

The  regulation  here  involved  is  a  valid  exercise  of  the  author¬ 
ity  of  the  Secretary  of  the  Interior  and  is  not  arbitrary  or 
capricious.  In  the  exercise  of  its  plenary  power  to  dispose  of 
public  lands,  Congress  conditioned  the  grant  of  rights  in  public 
property  in  this  instance  on  an  undertaking  by  the  grantee  to 
be  a  common  carrier,  and  authorized  the  Secretary  of  the  In¬ 
terior  to  make  appropriate  definition  of  the  obligations  em¬ 
braced  in  the  common  carrier  provision.  The  regulation  was 
promulgated  by  the  Secretary  of  the  Interior  under  his  author¬ 
ity  to  implement  that  condition  and  was  designed  to  make 
clear  the  time  and  method  of  execution  of  that  obligation  to 
transport  the  gas  of  others.  Such  implementation  was  clearly 
appropriate,  if  not  essential,  since  the  physical  nature  of  a  pipe¬ 
line  makes  it  difficult,  if  not  impossible,  simply  to  sell  tickets 
to  transport  gas  as  other  common  carriers  do.  The  regulation, 
which  is  in  truth  a  favorable  one  to  such  permittees  and  which 
contains  many  provisions  designed  to  protect  their  interests, 
was  adopted  only  after  extensive  conferences  between  repre¬ 
sentatives  of  El  Paso,  the  Secretary  of  the  Interior,  and  the 
Federal  Power  Commission.  Earlier  versions  of  the  regula¬ 
tion  were  revised  in  some  instances  at  the  suggestion  of  El 
Paso.  Modifications  were  made  where  necessary  to  bring  the 
regulation  in  accord  with  the  procedures  of  both  the  Interior 
Department  and  the  Federal  Power  Commission.  The  Secre¬ 
tary  of  the  Interior  has  stated  that  the  regulation  ‘‘is  the  only 
practical  way  to  enforce  the  law”  (Jt.  App.  302).  The  regu¬ 
lation  obviously  has  a  reasonable  relation  to  the  obligations  of 
the  permittee  to  operate  the  pipeline  as  a  common  carrier. 
In  these  circumstances  the  regulation  cannot  properly  be  said 
to  be  “arbitrary”  or  “capricious”. 

El  Paso’s  contention  that  the  Natural  Gas  Act  of  June  21,- 
1938,  in  effect  repealed  or  superseded  the  common  carrier  pro¬ 
vision  of  the  Mineral  Leasing  Act  is  untenable  for  several  rea¬ 
sons.  Congress  itself  has  amply  demonstrated  that  it  had  no 
su(ffi  intention.  In  addition,  these  two  statutes  represent  the 
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exercise  of  different  constitutional  powers  for  different  con¬ 
gressional  purposes  and  for  this  reason  alone  no  implied  repeal 
could  properly  be  found.  Moreover,  a  law  is  not  to  be  con¬ 
strued  as  impliedly  repealing  a  prior  law  unless  no  other  rea¬ 
sonable  result  can  be  reached;  and  when  there  are  two  acts 
relating  to  the  same  subject,  both  must  be  given  effect  if  pos¬ 
sible.  That  can  be  done  here.  Montanor-Dakota  Utilities  Co. 
V.  Federal  Power  Corrin,  169  F.  2d  392  (C.  A.  8,  1948),  certi¬ 
orari  denied  335  U.  S.  853  (1948). 

n 

A.  There  is  nothing  in  the  facts  of  this  case  which  justify 
an  exception  of  El  Paso  from  the  requirements  of  the  regulation 
which  applies  to  all  applicants  for  rights-of-way  across  public 
lands.  Indeed,  the  regulation  came  into  being  because  of  a 
persistent  unwillingness  on  the  part  of  El  Paso  to  be  a  common 
carrier  in  fact  rather  than  in  name  only.  By  the  words  of  its 
president  and  by  action  taken  through  him,  El  Paso  has  shown 
that  it  intentionally  has  refused  to  conform  to  what  it  admits 
tedly  knew  was  the  Secretary’s  construction  of  “common  car¬ 
rier,”  i.  e.,  that  it  meant  one  who  would  transport  the  gas  of 
others  at  reasonable  rates.  Instead  El  Paso  has  sought  such 
a  narrow  definition  of  “common  carrier,”  or  such  stringent  limi¬ 
tation  on  the  authority  of  the  Secretary  of  the  Interior  to  en¬ 
force  the  common  carrier  provision,  that  the  common  carrier 
requirement  would,  in  effect,  be  nullified  and  El  Paso  would  be 
permitted  to  operate  a  private  monopoly  in  direct  contraven¬ 
tion  of  the  declared  congressional  purpose. 

The  record  is  clear  that  a  letter  of  August  18, 1950,  to  El  Paso 
from  the  Director  of  the  Bureau  of  Land  Management,  which 
spelled  out  the  language  of  a  common  carrier  stipulation  then 
required,  was  in  no  manner  an  inducement  to  El  Paso  to  con¬ 
struct  its  San  Juan  Basin  Line,  construction  of  which  had  been 
started  August  1,  1950,  and  contracts  and  commitments  for 
which  had  been  made  long  prior  to  August  18, 1950.  The  facts 
clearly  dispel  any  notion  that  El  Paso  relied  on  that  letter  to 
its  detriment.  The  testimony  of  its  president  makes  it  crystal 
clear  that  El  Paso  did  not  intend  the  letter  of  August  18, 1950, 
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to  be  a  definitive  conclusion  of  the  controversy  between  it  and 
the  Secretary  of  the  Interior.  In  these  circunistances  there  is 
no  justification  for  the  district  court’s  holding  that  the  Direc¬ 
tor’s  letter  of  August  18,  1950,  had  the  effect  of  causing  the 
discretion  of  the  Secretary  of  the  Interior  to  be  “fully  exercised 
and  exhausted”  so  that  more  precise  requirements  shown  to  be 
necessary  by  later  events  could  not  be  applied  to  El  Paso  whose 
very  conduct  had  shown  the  necessity  for  more  complete  speci¬ 
fication  of  its  duties. 

B.  The  conclusion  that  El  Paso  need  not  conform  to  the  re¬ 
quirements  of  the  stipulation  of  May  29, 1951,  is  l^ally  unsup- 
portable.  It  is  well  established  that  administrative  decisions 
do  not  exhaust  or  terminate  continuing  administrative  authw- 
ity  such  as  here  involved.  Many  cases  make  clear  that  such 
rulings  may  be  reconsidered,  revised,  or  revoked  by  the  admin¬ 
istrator  or  his  successor  as  circumstances  may  require.  The 
effect  of  the  holding  below  is  to  make  the  letter  of  August  18 
an  estoppel  to  deny  the  grant  of  the  right-of-way  for  failure 
to  conform  to  the  common  carrier  regulation.  But,  even  if 
facts  justifying  an  estoppel  were  present  (which  is  definitely 
not  the  case  here),  the  law  is  clear  that  a  grant  of  land  belong¬ 
ing  to  the  United  States  cannot  be  based  on  any  such  estoppel 
theory. 

Ill 

The  granting  of  a  right-of-way  under  Section  28  of  the 
Mineral  Leasing  Act  is  clearly  a  discretionary  matter  which 
may  not  be  controlled  by  mandatory  injunction.  Neverthe¬ 
less  the  judgment  below  orders  the  Secretary  to  grant  permits. 
As  amended,  the  Act  provides  that  “rights-of-way  through 
the  public  lands,  including  the  forest  reserves  of  the  United 
States,  may  be  granted  by  the  Secretary  of  the  Interior  for 
pipeline  purposes  *  *  *”  [Italics  supplied.]  Thus  it  is 
clear  that  the  Secretary  of  the  Interior  has  discretion  to  grant 
rights-of-way  such  as  here  involved  as  he  believes  to  be  neces¬ 
sary  and  proper  to  carry  out  and  accomplish  the  purposes  of 
the  Act.  In  this  situation  the  statute  does  not  require  the 
demanded  action  nor  can  it  possibly  be  correctly  said  that  the 
Secretary  of  the  Interior  has  a  “clear  and  indisputable”  duty 
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to  issue  the  demanded  right-of-way  permits,  the  foundation 
essential  to  the  granting  of  mandatory  relief.  This  Court’s 
holdings  in  several  cases  involving  other  sections  of  the  Mineral 
Leasing  Act,  that  such  discretionary  power  may  not  be  con¬ 
trolled  by  mandatory  injunction,  are  squarely  in  point, 

IV 

The  district  court  was  without  jurisdiction  because  this  is  a 
suit  against  the  United  States  to  which  it  has  not  consented. 
The  rule  that  a  sovereign  cannot  be  sued  without  its  consent 
applies  not  only  to  suits  in  which  it  is  named  as  a  defendant  but 
also  to  suits  against  its  ofl&cers  or  agents,  where  the  relief  sought 
is  in  effect  against  the  sovereign,  and  not  merely  against  the 
governmental  agent.  The  present  action  was  brought  to  com¬ 
pel  the  Secretary  of  the  Interior  to  issue  rights-of-way  over 
public  lands.  It  is  undisputed  here  that  the  property  belongs 
to  the  United  States,  and  it  is  at  once  obvious  that  the  judgment 
sought  will  expend  itself  on  the  public  domain.  The  judgment 
compels  a  conveyance  to  El  Paso  of  an  interest  in  land  belong¬ 
ing  to  the  United  States.  This  is  a  judgment  against  the 
United  States  in  an  action  to  which  it  has  not  been  joined  and 
to  which  it  has  not  consented. 

ABQTJKEITT 

I 

The  regulation  is  a  valid  exercise  of  the  authority  of  the 
Secretary  of  the  Interior 

The  court  below  based  its  conclusion  upon  circumstances 
relating  to  the  particular  application  of  El  Paso  and  hence  did 
not  purport  to  invalidate  the  regulation,  generally  applicable 
to  all  rights-of-way  grants,  which  incorporates  the  stipulation 
of  May  29, 1951.  In  point  II  of  this  brief,  infra,  we  shall  show 
that  the  ground  taken  by  the  trial  court  is  unsupportable  either 
in  fact  or  law.  We  shall  first  show  in  this  point  that  the  regu¬ 
lation  is  not  subject  to  attack  for  lack  of  authority  or  as  being 
arbitrary  oir  capricious. 
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A,  Congress  can  condition  the  grant  of  rights  in  'public  prop¬ 
erty  upon  the  undertaking  of  the  grantee  to  he  a  common  car¬ 
rier  of  natural  gas. — Congress,  under  Article  IV,  section  3  of 
the  Constitution,  is  vested  with  exclusive  authority  to  dispose 
of  public  lands.  Sioux  Tribe  v.  United  States,  316  U.  S.  317, 
326  (1942).  And  in  the  exercise  of  that  authority  it  may  im¬ 
pose  such  conditions  as  it  deems  appropriate  upon  the  acquisi¬ 
tion  of  rights  in  public  property.  “Thus,  Congress  may  con¬ 
stitutionally  limit  the  disposition  of  the  public  domain  to  a 
manner  consistent  with  its  views  of  public  policy.”  United 
States  V.  San  Francisco,  310  U.  S.  16,  30  (1940) ;  United  States 
V.  California,  332  U.  S.  19, 27  (1947).  There  can,  therefore,  be 
no  question  of  the  power  of  Congress  to  condition  the  grant  of 
pipeline  rights-of-way  over  public  lands  upon  the  undertaking 
that  the  grantee  become  a  common  carrier  of  natural  gas.  Such 
a  condition,  it  should  be  noted,  represents  another  application 
of  the  policy  of  Congress,  in  such  instances,  “to  avoid  monopoly 
and  to  bring  about  a  wide-spread  distribution  of  benefits.” 
United  States  v.  San  Francisco,  310  U.  S.  16,  30  (1940). 

B.  Congress  delegated  to  the  Secretary  of  the  Interior  author¬ 
ity  to  define  specifically  the  obligations  to  be  imposed  upon  a 
common  carrier  of  natural  gas  under  the  Act. — In  Section  28 
of  the  Mineral  Leasing  Act  Congress  expressly  required  that 
the  pipelines  for  which  a  right-of-way  permit  might  be  re¬ 
ceived  “be  constructed,  operated,  and  maintained  as  common 
carriers  *  *  *.”  Section  28  provides  that  the  rights-of- 
way  may  be  granted  by  the  Secretary  “under  such  regulations 
and  conditions  as  to  survey,  location,  application,  and  use  as 
may  be  prescribed  by  the  Secretary  of  the  Interior.”  The 
authority  of  the  Secretary  to  make  appropriate  regulations  is 
further  recognized  in  the  concluding  provision  of  Section  28 
that  “Failure  to  comply  with  the  provisions  of  this  section  or 
the  regulations  and  conditions  prescribed  by  the  Secretary  of 
the  Interior  shall  be  ground  for  forfeiture  of  the  grant  by  the 
United  States  district  court  for  the  district  in  which  the  prop¬ 
erty,  or  some  part  thereof,  is  located  in  an  appropriate  proceed¬ 
ing.”  And  in  Section  32  of  the  Mineral  Leasing  Act,  the  Sec¬ 
retary  is  authorized  “to  prescribe  necessary  and  proper  rules 
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and  regulations  and  to  do  any  and  all  things  necessary  to  carry 
out  and  accomplish  the  purposes”  of  the  various  sections  of 
the  Act,  including  Section  28. 

There  is  thus  no  question  but  that  the  Secretary  was  author¬ 
ized  to  make  appropriate  definition  of  the  obligations  embraced 
in  the  “common  carrier”  provision.  Indeed,  it  was  his  duty  to 
do  so  under  the  broad  powers  conferred  upon  him  by  the  Act 
“as  leasing  agent  for  the  Government.”  Cha-pman  v.  Sheri- 
dav^Wyoming  Co.,  338  U.  S.  621,  627  (1950) ;  United  States  v. 
WUbar,  283  U.  S.  414,  418-419  (1931) ;  Knight  v.  U.  S.  Land 
Association,  142  U.  S.  161,  181  (1891);  United  States  ex  rel. 
Roughton  v.  lakes,  69  App.  D.  C.  324,  328-329,  101  F.  2d 
248, 252  (1938). 

C.  The  regviation  defining  the  obligations  of  a  common  oar- 
rier  of  natural  gas  under  the  Mineral  Leasing  Act  is  not  arbi¬ 
trary  or  capricious. — The  term  “common  carrier”  means  “one 
who,  by  virtue  of  his  calling  and  as  a  regular  business,  under¬ 
takes  for  hire  to  transport  persons  or  commodities  from  place 
to  place,  offering  his  services  to  all  such  as  may  choose  to  em¬ 
ploy  him  and  pay  his  charges.”  Black’s  Law  Dictionary  (3d 
Ed.  1933)  p.  283,  citing  many  cases.  Of  course  the  term  “com¬ 
mon  carrier”  is  not,  of  itself,  a  term  of  such  well-established 
meaning  that,  without  more,  the  grantee  would  be  apprised  of 
the  precise  scope  of  the  obligation  he  was  undertaking.  Such 
specification  is  particularly  appropriate  here  in  view  of  the 
physical  nature  of  pipeline  transmission  where  the  common 
carrier  requirement  cannot  be  enforced  simply  by  directing  the 
carrier  to  accept  any  natural  gas  that  is  offered  for  carriage,  as 
a  railroad  passenger  buys  a  ticket  or  shipper  offers  freight. 

The  regulation  embodying  the  stipulation  of  May  29,  1951, 
accomplishes  that  purpose.  In  brief,  the  regulation  covers  two 
situations,  i.  e.,  (1)  where  there  is  unusued  capacity  in  the 
applicant’s  pipeline  when  any  request  for  the  transportation 
of  natural  gas  is  made,  and  (2)  where  there  is  no  unused 
capacity  or  insufficient  unused  capacity  in  the  applicant’s  pipe¬ 
line  at  the  time  when  the  request  is  made.  In  the  first  situa¬ 
tion  the  applicant  agrees,  upon  the  approval  of  the  Federal 
Power  Commission,  to  use  the  existing  line  to  the  extent  of  the 
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unused  capacity  of  the  pipeline.  In  the  second  situation, 
should  the  permittee  (and  the  Federal  Power  Commission)  not 
wish  to  have  the  existing  use  terminated,  then  the  permittee 
agrees  to  apply  for  permission  to  build  additional  facilities 
(which  would  include  the  addition  of  compressors  on  the  exist¬ 
ing  line)  for  the  purpose  of  serving  the  common-carrier  de¬ 
mand.  The  regulation  prescribes  conditions  which  carefully 
protect  the  permittee.  For  example,  the  additional  construc¬ 
tion  would  not  have  to  be  made  until  the  prospective  shipper  is 
able  to  show  the  economic  stability  of  the  proposed  extension 
and  agrees  to  use  the  extended  facilities  for  a  period  necessary 
to  pay  for  the  investment  (Jt.  App.  306). "* 

The  regulation  is  in  truth  a  favorable  one  to  the  appellee  and 
other  such  applicants  for  rights-of-way  across  public  lands  for 
pipe-line  purposes.  With  the  statute  spelling  out  the  express 
requirement  that  permittees  be  common  carriers,  it  appears 
that  the  Secretary  could  simply  require  such  permittees  to 
transport  through  the  pipelines  any  natural  gas  that  might 
be  offered  for  carriage.  However,  rather  than  requiring  the 
appellee  or  other  such  permittees  to  curtail  their  own  use  of 
their  existing  pipelines,  the  regulation  gives  them  the  option 
of  agreeing,  under  conditions  which  carefully  protect  them,  to 
increase  the  capacity  of  their  pipeline  to  carry  out  their  com¬ 
mon  carrier  obligations. 

Thus,  the  regulation  is  a  perfectly  proper  exercise  of  the  dis¬ 
cretion  vested  in  the  Secretary  of  the  Interior  by  Congress. 

■‘The  regulation  also  carefully  spells  out  that  the  applicant  shall  not  be 
required  “to  increase  the  capacity  of  its  pipeline  to  such  an  extent  that 
such  increased  capacity,  when  added  to  any  Increased  capacity  theretofore 
provided  pursuant  to  this  stipulation,  will  exceed  that  capacity  of  the  pipe¬ 
line  not  devoted  to  common-carrier  transportation  at  the  time  the  request 
for  common-carrier  transportation  is  made”  (Jt.  App.  306).  In  other  words 
additional  facilities  may  be  required  only  to  the  extent  that  the  pipeline 
operator  fails  to  use  the  original  line  for  common-carrier  purposes  ( Jt.  App. 
314).  The  regulation  even  contaixxs  a  provision  that  the  pipeline  company 
“will  not  be  required  to  construct  such  additional  facilities  until  it  is  able 
to  obtain  necessary  outside  funds,  if  any  are  needed,  on  terms  submitted 
to  and  sanctioned  by  the  regulatory  agency  in  connection  with  the  applica¬ 
tion  to  obtain  such  authority  •  •  •”  (Jt.  App.  306).  The  regulation 

also  contains  a  provision  that  “*  •  •  nothing  herein  contained  shall  be 
construed  as  a  waiver  of  any  right  which  the  applicant  may  have  under 
applicable  law  to  appeal  from  such  final  order”  (Jt.  App.  306). 
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As  the  Secretary  stated  (Jt.  App.  302)  it  “is  the  only  practical 
way  to  enforce  the  law.”  Certainly,  it  cannot  be  said  to  be 
“arbitrary”  or  “capricious.”  On  the  contrary,  as  the  facts  sum¬ 
marized  in  the  Statement,  supra,  pp.  3-8,  show,  it  was  worked 
out  only  after  lengthy  negotiations  in  which  full  regard  was 
given  to  the  objections  of  El  Paso  and  accordingly  modification 
of  particular  provisions  made  insofar  as  the  public  interest  and 
the  purposes  of  the  statute  permitted.  We  believe  that,  for 
the  reasons  given,  the  regulation  is  not  subject  to  criticism.  In 
this  connection  it  should  be  borne  in  mind  that  it  is  not  to  be 
overturned  simply  because  some  other  solution  may  be  deemed 
to  be  more  practical  or  more  desirable.  Commuriicaiions 
Com'n  V.  Woko,  329  U.  S.  223,  229  (1946) ;  Seiden  v.  Larson, 

88  U.  S.  App.  D.  C. - ,  188  F.  2d  661,  668  (1951),  certiorari 

denied  341  U.  S.  950  (1951) ;  Hammond  v.  Hull,  76  U.  S.  App. 
D.  C.  301,  303,  131  F.  2d  23,  25  (1942),  certiorari  denied  318 
U.  S.  777  (1943).  The  regulation  obviously  has  a  reasonable 
relation  to  the  obligation  of  the  pernuttee  to  operate  the  pipe¬ 
line  as  a  common  carrier.  Cf.  Thompson  v.  Consolidated  Gas 
Co.,  300  U.  S.  55,  69-70  (1937). 

D.  The  common  carrier  requirement  of  the  Mineral  Leasing 
Act  was  not  repealed  by  implication  by  the  Natural  Gas  Act. — 
One  of  the  grounds  upon  which  El  Paso  attacked  the  require¬ 
ment  of  the  Secretary  of  the  Interior  was  the  argument  that 
the  Natural  Gas  Act  of  June  21, 1938,  c.  556, 52  Stat.  821  et  seq., 
15  U.  S.  C.  secs.  717-717w  deprived  the  Secretary  of  the  In¬ 
terior  of  any  authority  to  require  applicants  for  permits  to 
agree  to  be  common  carriers  and,  in  effect,  repealed  or  super¬ 
seded  that  portion  of  the  Mineral  Leasing  Act.  This  conten¬ 
tion,  if  sustained,  would  prove  that  the  Secretary  did  not  have 
authority  to  require  any  form  of  common  carrier  condition  in 
the  grant  of  the  right-of-way  permit.  It  is  thus  inconsistent 
with  El  Paso’s  attempt  to  confine  its  obligation  to  the  language 
used  in  the  letter  of  August  18, 1950.  In  any  event,  such  conr 
tention  is  untenable  for  several  reasons. 

Congress  itseK  has,  subsequent  to  1938,  amended  many  sec¬ 
tions  of  the  Mineral  Leasing  Act,  expressly  repealed  some  of 
its  provisions,  and  provided  that  the  general  provisions  of  sec- 
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tions  26  to  38  inclusive,  of  the  original  Mineral  Leasing  Act, 
shall  be  applicable  to  permits  and  leases  under  the  amendatory 
Act.  Act  of  August  8, 1946,  c.  916,  60  Stat.  950;  Act  of  June  3, 
1948,  c.  379,  62  Stat.  289.®  In  view  of  this  specific  action  by 
Congress,  there  is  no  room  to  argue  that  there  was  an  implied 
repeal  of  a  portion  of  Section  28  of  the  Act. 

Moreover,  implied  repeals  are  not  favored  and  will  be  found 
only  when  otherwise  two  statutes  are  repugnant  to  each  other. 
Trade  Comm’nv.  A.  P.  W.  Paper  Co.,  328  U.  S.  193, 202  (1946) ; 
United  States  Alkali  Assn  v.  United  States,  325  U.  S.  196,  206, 
209  (1945);  Georgia  v.  Pennsylvania  R.  Co.,  324  U.  S.  439, 
456-457  (1945);  United  States  v.  Borden  Co.,  308  U.  S.  188, 
198-199  (1939).  There  is  no  such  repugnancy  here.  The 
Mineral  Leasing  Act  deals  with  disposal  of  federal  property 
imder  Act  IV,  sec.  3  of  the  Constitution  and  the  common  car¬ 
rier  provision  represents,  as  we  have  already  noted  (supra,  p. 
15),  one  aspect  of  the  “anti-monopoly”  policy  of  Congress  in 
that  connection.  On  the  other  hand,  the  Natural  Gas  Act  is 
a  regulatory  statute  under  the  power  of  Congress  to  control 
commerce  under  Art.  I,  sec.  8  of  the  Constitution.  Thus,  the 
two  statutes  represent  the  exercise  of  different  constitutional 
powers,  for  different  congressional  purposes.  For  this  reason 
alone,  there  was  no  implied  repeal.  United  States  v.  GUlis, 
95  XT.  S.  407,  416  (1877) ;  L.  Hellen  &  Son  v.  Federal  Trade 
Commission,  191  F.  2d  954,  957  (C.  A.  7,  1951).  And,  as  the 
Statement,  supra,  pp.  5-8,  shows,  there  is  no  conflict  between 
the  Department  of  the  Interior  and  the  Federal  Power  Com¬ 
mission.  The  scope  of  the  authority  of  these  two  agencies  was 
made  clear  in  Montana-Dakota  Utilities  Co.  v.  Federal  Power 
Common,  169  F.  2d  392  (C.  A.  8,  1938),  certiorari  denied  335 
U.  S.  853  (1948)  holding  that  when  a  pipeline  company  had, 
pursuant  to  the  Mineral  Leasing  Act,  filed  a  common  carrier 

*  Other  examples  of  amendments  to  the  Mineral  Leasing  Act  which  were 
enacted  subsequent  to  the  enactment  of  the  Natural  Gas  Act  of  1938  follow : 
Act  of  July  IS,  1948,  c.  574,  60  Stat.  533,  30  U.  S.  C.  sec.  192;  Act  of  June  1, 
1948,  c.  365,  62  Stat.  285,  30  U.  S.  C.  sec.  184;  Act  of  May  27,  1947,  c.  83, 
61  Stat.  119,  30  U.  S.  C.  sec.  191;  Act  of  Aug.  3, 1950,  c.  627,  64  Stat.  402, 
30  U.  S.  C.  sec.  19L  The  various  provisions  of  the  Mineral  Leasing  Act, 
as  amended,  are  codified  in  30  U.  S.  C.  181  et  seq.  ( 1946  Ed. )  and  ( SuppL  IV) . 
An  examination  of  this  codification  demonstrates  the  care  taken  by  Congress 
In  changing  the  language  of  particular  provisions. 
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schedule,  the  Federal  Power  Commission  was  authorized  to  pass 
upon  the  reasonableness  of  the  rates  and  schedules. 

In  arguing  that  there  was  an  implied  repeal  of  this  portion 
of  the  Mineral  Leasing  Act,  El  Paso  seeks  to  escape  any  obli¬ 
gation  to  act  as  a  common  carrier.  This  result  would  folMw 
because  the  Natural  Gas  Act  does  not  require  interstate  pipe 
lines  to  be  common  carriers.  In  fact,  the  President  of  El  Paso 
took  that  position  when  testifjdng  before  the  Federal  Power 
Commission  (Jt.  App.  298).  There  is  nothing  to  indicate  a 
retreat  by  Congress  from  its  anti-monopoly  policy  in  relation 
to  public  lands  which  led  to  the  common  carrier  provision. 
“If  such  had  been  the  purpose  of  Congress  there  is  no  good 
reason  why  it  failed  to  express  it.”  Washington  Gas  Light  Co. 
V.  Byrnes,  78  U.  S.  App.  D.  C.  107,  113,  137  F.  2d  547,  553 
(1943),  affirmed  svb  nom,  Vinson  v.  Washington  Gas  Co.,  321 
U.  S.  489  (1944). 

Further  militating  against  any  implied  repeal  is  the  fact  that 
by  the  Natural  Gas  Act  “Congress  occupied  only  a  part  of  the 
field”.  Panhandle  Co.  v.  Michigan  Common.,  341  U.  S.  329, 
334  (1951) ;  Power  Comm’n  v.  Panhandle  Co.,  337  U.  S.  498, 
502  (1949).  Thus,  just  as  there  is  room  for  the  Federal  Power 
Commission  and  state  regulatory  bodies  to  operate  concur¬ 
rently  with  reference  to  natural  gas  pipe  lines,  so  there  is  room, 
as  held  in  the  Montana-Dakota  Utilities  case  supra,  for  the 
Federal  Power  Commission  and  the  Department  of  the  Interior 
to  operate  concurrently  with  respect  to  lines  crossing  the  public 
domain.  The  fact  is  that  both  agencies  participated  in  draft¬ 
ing  the  regulation  which  was  revised  so  as  to  accord  with  the 
procedures  of  both  the  Department  of  the  Interior  and  the 
Federal  Power  Commission  (Jt.  App.  302,  314;  see  also  156). 
Landing  of  Fact  4  (Jt.  App.  35)  that  Hie  Federal  Power  Com¬ 
mission  “found  that  it  was  not  in  the  public  interest  to  allocate 
any  portion  of  plaintiff’s  San  Juan  Basin  Line  to  common  car¬ 
rier  transportation  of  natural  gas”  would  indicate  that  there 
was  conflict  between  the  two  government  agencies.  The  find¬ 
ing  is  erroneous  because  it  misinterprets  the  decision  of  the 
Federal  Power  Commission  which  simply  found  that  “the  re¬ 
lief  prayed  for  by  Interstate  Natural  Gas  Company  has  not 
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been  shown  on  this  record  to  be  required  by  tbe  public  con¬ 
venience  and  necessity”  (Jt.  App.  274).®  As  the  Commission's 
opinion  emphasizes  (Jt.  App.  265-267),  Interstate  had  simply 
failed  to  make  the  necessary  factual  showing  which  would 
justify,  at  that  time,  allocation  of  a  particular  portion  of  the 
pipe  line  to  common  carrier  operation.  This  is  far  from  a 
holding  as  finding  of  fact  number  4  would  indicate,  that  any 
and  all  common  carrier  use  of  the  line  at  any  time  would  be  op¬ 
posed  to  the  public  interest.  The  Commission  said  (Jt.  App. 
268) :  “Further,  specific  obligations  under  the  Leasing  Act  to 
transport  or  purchase  natural  gas  may  be  imposed  upon  either 
El  Paso  or  Pacific  in  a  proceeding  before  the  Secretary  of  the 
Interior.”  The  record  is  clear  that  the  two  agencies  are  in 
accord. 

n 

El  Paso  is  not,  because  of  the  circumstances  of  this  case,  en¬ 
titled  to  a  permit  excluding  the  conditions  required  by  the 

Secretary’s  regulation 

For  the  reasons  stated  in  Point  I,  we  believe  it  is  plain  that 
the  conditions  contained  in  the  stipulation  of  May  29,  1951, 

•  Rule  52  (a),  F.  R.  C.  P.  does  not  aid  appellees  here  since  the  question 
is  simply  one  of  interpretation  of  the  opinion  of  the  Federal  Power  Com¬ 
mission.  Later  in  this  brief  we  will  refer  to  other  i)articulars  in  which  the 
findings  are  inadequate  or  erroneous.  Buie  52  (a)  does  not  aid  appellees 
there  because  (1)  the  question  depends  upon  the  interpretation  of  docu¬ 
mentary  evidence  rather  than  conflict  of  oral  testimony  and  (2)  Judge 
Bastian,  who  made  the  findings,  did  so  upon  the  written  record  already  made 
before  Judge  Goldsborough  (see  supra,  p.  3).  This  Court  is,  in  such  cir¬ 
cumstances,  in  as  good  a  position  as  the  trial  court  to  determine  the  facts 
and  draw  the  proper  conclusions  therefrom.  Amolt  Corp.  v.  Stansen  Corp. 
189  F.  2d  5,  9-10  (C.  A.  7, 1951)  ;  Orvis  v.  Siffffins,  180  F.  2d  537,  539  (C.  A. 
2, 1950)  Boides  v.  Beatrice  dreamery  Co.,  146  F.  2d  774,  780  (C.  A,  10, 1944)  ; 
Equitable  Life  Assur.  Boc.  v.  IreUm,  123  F.  2d  462,  464  (C.  A.  9, 1941) ;  State 
Farm  Mut.  Automobile  Ins.  Co.  v.  Bonacci,  111  F.  2d  412, 415  (C.  A.  8, 1940) ; 
Orove  Laboratories  v.  Brewer  d  Co.,  103  F.  2d  175, 178  (C.  A.  1, 1939) ;  The 
Marsodak,  94  F.  2d  339,  341  (C.  A.  4,  1933) ;  Kaeser  d  Blair  v.  Merchants 
Ass'n,  64  F.  2d  575,  576  (C,  A,  6, 1933).  Indeed,  in  a  case  where  the  only  evi¬ 
dence  before  the  Judge  making  the  findings  of  fact  was  the  written  evidence 
adduced  before  a  different  Judge,  the  appellate  court  stated  (British  America 
Assw.  Co.  V.  Bmoen,  134  F.  2d  256,  280  (C.  A.  10,  1943) )  :  “•  •  •  this 
court  is  equally  capable  of  examining  the  evidence  and  drawing  conclusions 
from  it  and  is  under  the  duty  of  doing  so”  (citing  many  cases  in  a  footnote). 
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which  were  incorporated  into  a  regulation,  were  within  the 
authority  of  the  Secretary  of  the  Interior  to  impose  and  were 
not  arbitrary  or  capricious-  Without  holding  otherwise,  the 
trial  court  held  that  such  conditions  may  not  be  imposed  in 
I)ermits  issued  to  El  Paso.  For  reasons  now  to  be  given  we 
submit  that  that  conclusion  was  clearly  erroneous  both  in  fact 
and  law. 

A-  The  facts  do  not  justify  an  exception,  of  El  Paso  from  the 
requirements  of  the  stipulation  of  May  29, 1961. — ^The  theory 
of  the  trial  court  was  that  because  an  official  of  the  Department 
of  the  Interior  spelled  out  in  the  letter  of  August  18, 1950,  the 
language  of  a  stipulation  then  required  to  be  made  by  a  per¬ 
mittee,  the  Secretary  of  the  Interior  had  “fully  exercised  and 
exhausted  his  discretion”  and  could  not  thereafter  prescribe 
additional  requirements  (Jt.  App.  38).  The  August  18  letter 
required  the  permittee  to  agree  “to  operate  the  pipeline  as  a 
common  carrier  in  accordance  with  the  provisions  of  the  Min¬ 
eral  Leasing  Act  and  *  *  *  to  file  rate  schedule  and  tariff 
for  the  transportation  of  gas  as  such  common  carrier  *  *  *” 

(Jt.  App.  12).  As  a  result  of  previous  proceedings  before  the 
Federal  Power  Commission  and  in  the  Department  of  the  In¬ 
terior,  El  Paso  well  knew  that  “common  carrier”  as  used  in  this 
letter  was  intended  to  mean  one  who  would  transport  the  gas 
of  others  at  reasonable  rates  (Jt.  App.  144).  When,  in  pur¬ 
ported  compliance  with  the  stipulation  in  this  letter,  El  Paso 
filed  a  rate  schedule  and  tariff  it  did  not  undertake  generally  to 
transport  the  gas  of  others.  Instead  it  confined  the  common 
carrier  commitment  to  gas  produced  from  Government-owned 
lands,  and  then  only  to  such  people  from  whom  it  had  refused 
to  purchase  (Jt.  App.  146).  The  president  of  El  Paso  agreed 
that  this  was  precisely  contrary  to  what  he  knew  was  the  In¬ 
terior  Department’s  interpretation  of  the  common  carrier  regu¬ 
lation  (Jt.  App.  146)  and  stated  he  had  every  reason  to  think 
that  the  Department  officials  would  not  like  the  rate  and  tariff 
sdiedule  the  company  filed  (Jt.  App.  148).  Die  president 
further  stated  with  reference  to  that  schedule  ‘We  raised  every 
question  that  we  thought  involved  a  conflict  between  the  Nat¬ 
ural  Gas  Act  and  the  Mineral  Leasing  Act  *  *  *”  ( Jt.  App. 
146).  The  district  court  did  not  attempt  to  resolve  the  con- 
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flict  as  to  the  meaning  of  “common  carrier.”  Thus,  its  judg¬ 
ment  comp)elling  issuance  of  permits  containing  only  the  lan¬ 
guage  of  the  August  18  letter  means  that  the  court  is  directing 
the  insertion  in  a  grant  of  a  provision  upon  which  the  parties 
are  in  complete  disagreement  as  to  its  meaning.  Even  if  a 
contract  were  involved  there  would  be  no  warrant  for  the 
court’s  compelling  execution  of  an  agreement  when  it  is  plain 
that  the  parties  were  and  are  in  serious  dispute  as  to  the  mean¬ 
ing  of  one  of  its  provisions.  Absent  court  order,  there  could  be 
no  contract  in  such  a  case  for  lack  of  agreement  of  the  parties. 

The  facts  just  outlined  dispel  any  notion  that  El  Paso  relied 
on  the  letter  of  August  18,  1950,  to  its  detriment.'^  On  the 
contrary,  the  action  it  took  in  filing  the  schedule  was  intended 
to  be  contrary  to  the  meaning  sought  to  be  conveyed  by  the 
writer  of  the  letter.  In  these  circumstances,  it  is  equally  clear 
that,  so  far  as  El  Paso  was  concerned,  the  August  18  letter  was 
in  no  way  a  definitive  conclusion  of  the  controversy. 

When  the  Secretary  of  the  Interior  was  advised,  by  the  filing 
of  the  purported  rate  schedule  and  tariff,  that  El  Paso  had 
no  intention  of  conforming  to  what  it  knew  was  the  meaning 
of  the  August  18  letter,  he  was  obliged,  in  execution  of  his  duty 
to  protect  the  public  interest  as  directed  by  Congress,  to  take 
appropriate  action  so  that  the  stipulation  would  be  unambigu¬ 
ous  and  there  could  be  no  dispute  as  to  the  extent  of  the  obliga¬ 
tion  assumed.  At  first  revision  of  the  rate  schedule  and  tariff 
was  attempted  but  this  proved  unsatisfactory  and  the  stipula¬ 
tion  of  May  29,  1951,  was  finally  evolved  after  many  confer¬ 
ences  with  representatives  of  El  Paso  and  the  Federal  Power 
Commission  (Jt.  App.  149,  302,  314). 

The  fact  is  that  when  the  present  question  first  arose  while 
proceedings  were  pending  before  the  Federal  Power  Commis¬ 
sion,  El  Paso  took  the  position  that  it  would  not  become  a  com¬ 
mon  carrier  unless  forced  to  do  so  by  a  Supreme  Court  decision 

^Construction  of  the  San  Jnan  Basin  Line  had  already  been  commenced 
and  contracts  and  commitments  made  (see  Statement,  Jtupra,  p.  6)  and  it 
Is  clear  the  letter  was  not  written  for  the  purpose  of  inducing  El  Paso  to 
construct  the  line.  In  fact  the  letter  was  merely  confirmatory  of  a  fact 
that  El  Paso  officials  already  knew,  i.  e.,  that  they  would  have  to  file  a 
common  carrier  rate  schedule  with  the  Federal  Power  Commission  as  well 
as  merely  state  that  the  line  would  be  operated  as  a  common  carrier. 
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( Jt.  App.  132, 297-298) .  And  the  rate  schedule  and  tariff  filed 
in  purported  compliance  with  the  August  18  letter  make  it 
clear  that  the  company  has  never  receded  from  that  position. 
While  agreeing  to  accept  the  label  of  “common  carrier”  the 
company  in  that  schedule  refused  to  imdertake  any  obligation 
as  such.  The  agreement  to  transiwrt  gas  produced  from  gov¬ 
ernment  lands  was  unrelated  to  the  “common  carrier”  imder- 
taking  and  represented  simply  an  acquiescence  of  El  Paso  in 
another  separate  condition  imposed  by  Congress  in  an  amend¬ 
ment  in  1935  to  Section  28  of  the  Mineral  Leasing  Act  (see 
Jt.  App.  240-241).  That  provision  requires  the  pipeline  com¬ 
pany  to  “accept,  convey,  transport,  or  purchase  without  dis¬ 
crimination,  oil  or  natural  gas  produced  from  government  lands 
in  the  vicinity  of  ttie  pipeline  in  such  proportionate  amounts 
as  the  Secretary  of  the  Interior  may,  after  a  full  hearing  with 
due  notice  thereof  to  the  interested  parties  and  a  proper  finding 
of  facts,  determine  to  be  reasonable:  *  *  Under  the 

schedule  filed  in  October  1950,  the  “common  carrier”  pro¬ 
vision  is,  m  effect,  read  out  of  the  statute.  The  fact  is  that 
the  Secretary  of  the  Interior  was  attempting  to  enforce  the  ^ 
common-carrier  obligation  imposed  by  Congress,  and  El  Paso 
throughout  the  proceedings  and  negotiations  refused  to  under¬ 
take  such  obligation.  In  these  circumstances,  there  is  no  basis 
in  fact  for  the  district  court’s  conclusion  (Jt.  App.  38)  that  the 
discretion  of  the  Secretary  of  the  Interior  was  exhausted  by 
the  August  18  letter  and  that  the  later  stipulations  “to  the  ex¬ 
tent  that  they  would  enlarge  the  obligations  assumed  by  the 
plaintiff  in  the  stipulation  set  forth  in  the”  August  18  letter  are 
invalid. 

B.  The  conclusion  that  El  Paso  need  not  conform  to  the  re- 
quirements  of  the  stipulation  of  May  29,  1951,  is  legally  un~ 
supportable. — We  have  shown  that  the  facts  do  not  justify  the 
trial  court’s  holding  that  El  Paso  need  only  conform  to  the 
stipulation  in  the  letter  of  August  18, 1950.  It  is  equally  clear, 
for  reasons  now  to  be  given,  that  the  legal  conclusions  neces¬ 
sary  to  support  this  holding  are  also  erroneous. 

1.  The  letter  of  August  18, 1950,  did  not  exhaust  the  discre¬ 
tion  of  the  Secretary  of  the  Interior. — ^The  letter  of  August  18 
shows  on  its  face  that  it  simply  embodies  the  conclusion 
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reached  in  the  Departmental  Decision  of  July  21, 1950,  by  the 
Director  of  the  Bureau  of  Land  Management  (Jt.  App.  12-13, 
277-278).  Thus,  the  trial  court’s  holding  is  that  the  adminis¬ 
trative  decision  is  final  and  conclusive.  Such  is  not  the  law. 
The  authority  and  duty  of  the  Secretary  of  the  Interior  in  the 
administration  of  the  Mineral  Leasing  Act  is  a  continuing  one. 
A  ruling  made  in  the  course  of  such  administration  is  not  a 
judgment  pronounced  in  a  judicial  proceeding  and  does  not 
exhaust  or  terminate  the  administrative  authority.  Chapman 
V.  Sheridavr-Wyoming  Co.,  338  U.  S.  621,  628  (1950).  Such 
a  ruling  may  be  reconsidered  and  revoked  by  the  administrator 
or  his  successor.  WUbur  v.  United  States,  281  U.  S.  206,  216- 
217  (1930) ;  Walker-Hill  Co.,  v.  United  States,  162  F.  2d  259, 
263  (C.  A.  7,  1947),  certiorari  denied  332  U.  S.  771  (1947)  (a 
case  in  which  an  administrative  determination  set  out  in  a  let¬ 
ter  was  later  reversed) ;  Payne  v.  Houghton,  22  App.  D.  C.  234, 
249  (1902),  aflarmed  194  U.  S.  88  (1904).  Similarly,  the  mere 
issuance  of  a  regulation  or,  as  here,  a  statement  as  to  what 
would  be  deemed  compliance  with  a  statute  is  not  res  judicata 
or  stare  decisis.  “The  administrator  is  expected  to  treat  ex¬ 
perience  not  as  a  jailer  but  as  a  teacher.”  Shawmut  Ass'n  v. 
Securities  and  Exchange  Comrrin,  146  F.  2d  791,  797  (C.  A.  1, 
1945).  Thus,  appropriate  action  may  be  taken  regardless  of 
what  action  has  been  taken  in  the  past  or  even  if  there  has  been 
a  previous  disclaimer  of  authority  to  impose  the  particular  re¬ 
quirement.  Communications  Common  v.  Woko,  329  U.  S.  223, 
227-229  ( 1946) ;  Shawmut  Ass*n  v.  Securities  and  Exchange 
Comm’n,  146  F.  2d  791,  795  (C.  A.  1,  1945) ;  National  Labor 
Relations  Board  v.  Baltimore  T.  Co.,  140  F.  2d  51,  54-55  (C. 
A.  4,  1944),  certiorari  denied  321  XJ.  S.  795  (1944).  Thus,  it 
is  clear  that,  under  any  view,  the  decision  of  July  21,  1950, 
or  the  letter  of  August  18, 1950,  does  not  prohibit  the  Secretary 
from  making  more  specific  requirements  which  the  experience 
with  El  Paso  showed  were  necessary  in  order  to  effectuate 
the  congressional  purposes.  Cf.  Securities  Common  v.  Chenery 
Corp.,  332  U.  S.  194,  201-202  (1947);  Morrissey  v.  Commis¬ 
sioner,  296  U.  S.  344, 355  (1935). 

2.  The  letter  of  AtigiLst  18, 1960,  could  not,  by  estoppel,  com¬ 
pel  the  issuance  of  right-of-way  permits. — ^The  judgment  ap- 
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pealed  from  compels  the  Secretary  of  the  Interior  to  issue  right- 
of-way  permits  to  El  Paso  and  thus  grant  an  interest  in  prop¬ 
erty  of  the  United  States.  The  letter  of  August  18,  did  not, 
and  could  not,  constitute  a  grant  as  such  because,  among  other 
reasons,  no  formal  applications  for  permits  on  the  San  Juan 
Basin  Line  had  been  filed  (Jt.  App.  13).“  Thus,  the  holding 
below  is  that  the  letter  constitutes  an  estoppel  to  deny  the 
grant  for  failure  to  conform  to  the  common  carrier  regulation. 
But,  even  if  facts  justifying  an  estoppel  were  present,  the  law 
is  clear  that  a  grant  of  land  of  the  United  States  cannot  be 
based  on  any  such  estoppel  theory.  Utah  Power  <fc  Li^ht  Co. 
V.  United  States,  243  U.  S.  389, 408-409  (1917) ;  United  States 
V.  San  Francisco,  310  U.  S.  16,  31-32  (1940) ;  United  States  v. 
California,  332  U.  S.  19, 39-40  (1947) ;  Federal  Crop  Ins.  Corp. 
V.  Merrill,  332  U.  S.  380,  384  (1947). 

Ill 

The  granting  of  a  right-of-way  under  Section  28  of  the  Mineral 
Leasing  Act  is  clearly  a  discretionary  matter  which  may 
not  be  controlled  by  mandatory  injunction 

The  complaint  initiating  this  action  sought  mandatory  re¬ 
lief  which  is  in  substance  and  effect  the  equivalent  of  a  man¬ 
damus  proceeding.  Hammond  v.  Hvll,  76  U.  S.  App.  D.  C.  301, 
303,  131  F.  2d  23,  25  (1942),  certiorari  denied  318  U.  S.  777 
(1943) ;  Doehler  Metal  Furniture  Co.  v.  Warren,  76  U.  S.  App. 
D.  C.  60,  129  F.  2d  43  (1942) ;  Gaines  v.  Thompson,  7  WaU. 
347,  352  (1868).  The  Supreme  Court  has  stated  the  rule 
concerning  the  issuance  of  a  write  of  mandamus  as  follows 
{United  States  v.  WiLhvj,  283  U.  S.  414,  420  (1931)) : 

Under  the  established  rule  the  writ  of  mandamus 
cannot  be  made  to  serve  the  purpose  of  an  ordinary  suit. 
It  will  issue  only  where  the  duty  to  be  performed  is 
ministerial  and  the  obligation  to  act  peremptory,  and 
plainly  defined.  The  law  must  not  only  authorize  the 

*  Such  application  must  contain  maps  of  location  and  other  information 
which  must  be  considered  before  the  actual  grant  is  made.  43  C.  F.  R.  244J^ 
244.2,  244.4.  Only  then  can  possible  conflicts  with  previous  withdrawals 
or  other  grants  be  resolved. 
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demanded  action,  but  require  it;  the  duty  must  be  dear 
and  indisputable.® 

■  In  the  instant  case  the  granting  of  a  right-of-way  is  clearly 
a  discretionary  matter.  In  its  original  form  Section  28  of  the 
Mineral  Leasing  Act  did  have  mandatory  language.  The  Act 
of  February  25,  1920,  c.  85,  sec.  28,  41  Stat.  449,  stated  that 
“right-of-way  through  the  public  lands,  including  the  forest 
reserves,  of  ^e  United  States  are  hereby  granted  for  pipe  line 
purposes  *  *  In  1935,  however,  the  Act  was  amended 
to  provide  lhat  “rights-of-way  through  the  public  lands,  in¬ 
cluding  the  forest  reserves  of  the  United  States,  may  he  granted 
bythe  Secretary  of  the  Interior  for  pipe-line  purposes  *  * 
[Italics  supplied.]  Amendment  of  August  21, 1935,  c.  559,  Sec. 
1,  49  Stat.  674,  678,  30  U.  S.  C.  185.  Thus  it  is  clear  that  the 
Secretary  of  the  Interior  has  discretion  to  grant  rights-of-way 
such  as  are  here  involved  as  he  believes  to  be  necessary  and 
proper  to  carry  out  and  accomplish  the  purposes  of  the  Mineral 
Leasing  Act.  One  of  those  clearly  stated  purposes,  expressed 
in  a  mandatory  requirement,  was  that  natural-gas  pipe  lines 
crossiug  public  lands  “be  constructed,  operated,  and  maintained 
as  common  carriers”.  The  regulation  here  in  question  was 
specifically  designed  to  accomplish  just  this  purpose  and  it  was, 
of  course,  believed  to  be  necessary  (Jt.  App.  302).  It  is  clear 
that  in  this  situation  Ihe  law  does  not  require  the  demanded 
action  nor  can  it  possibly  be  correctly  said  that  the  Secretary 
of  the  Interior  has  a  “clear  and  indisputable”  duty  to  issue  the 
demanded  right-of-way  permits.  United  States  v.  Wilbur,  283 
U.  S.  414,  420  (1931). 

Indistinguishable  are  this  Court’s  holdings  in  several  cases 
involving  other  sections  of  the  Mineral  Leasing  Act  that  such 
discretionary  power  may  not  be  controlled  by  mandatory  in¬ 
junction.  United  States  ex  rel.  Jordan  v.  I  ekes,  79  U.  S.  App. 
D.  C.  114, 115, 143  F.  2d  152, 153  (1944),  certiorari  denied  323 

•  The  rule  is  of  long  standing.  See  e.  g.,  Marhury  v.  Maditon,  1  Cranch 
187, 166,  170  (1808) ;  Rivertide  Oil  Co.  v.  Hitchcock,  190  U.  S.  816,  824-325 
(1902) ;  Knight  V.  Lane,  228  U.  S.  6  (1913) ;  HaU  v.  Payne,  254  U.  S-  343, 
347-348  (1920) ;  Wabur  v.  United  atatee,  281  U.  S.  206,  218-219  (1930).  An 
exoeUent  summarization  of  the  principles  goreming  mandatory  r^ef  is 
contained  in  the  opinion  of  this  Court  in  Hammond  t.  Hull,  76  U.  S.  App. 
D.  C.  301,  303, 131  F.  2d  23,  25  (1942),  certiorari  denied  818  U.  S.  777  (1943). 
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XJ.  S.  759  (1944) ;  Dunny.  Ickes,  72  App.  D.  C.  325,  326, 115  F. 
2d  36,  37  (1940) ;  United  States  ex  rel.  Roughton  v.  I  ekes,  69 
App.  D.  C.  324,  327-328,  101  F.  2d  248,  252  (1938) ;  Wann  v. 
Ickes,  67  App.  D.  C.  291,  293-294,  92  F.  2d  215,  217-218 
(1937).^®  In  the  Roughton  case,  supra,  this  Court  said  (69 
App.  D.  C.  at  pp.  327-328, 101  F.  2d  at  pp.  251-252) : 

The  language  of  sec.  17,  as  amended,  including  the 
second  proviso,  is  clearly  permissive.  Lands  which  are 
known  or  believed  to  contain  oil  or  gas  deposits  may  be 
leased  but  language  is  lacking  making  it  the  duty  of  the 
Secretary  to  execute  a  lease.  The  second  proviso  en¬ 
titles  a  qualified  applicant  to  a  preference  right  to  a  lease 
on  lands  not  within  any  known  geologic  structure  of  a 
producing  oil  or  gas  field,  but,  in  no  respect  places  a 
duty  upon  the  Secretary  to  execute  a  lease.  The  act 
does  not  say  that  the  applicant  is  entitled  to  a 
lease.  *  *  *  In  other  words,  the  mere  filing  of  the 
application,  when  the  statute  does  not  place  a  duty  upon 
the  Secretary  “beyond  peradventure  clear”,  gives  plain¬ 
tiff  no  such  vested  interest  as  would  leave  a  single  re¬ 
maining  duty  upon  the  Secretary,  which  may  be  com¬ 
manded  by  mandamus.  See  Wilbur  v.  U.  S.  ex  rel. 
Barton,  60  App.  D.  C.  11, 46  F.  2d  217,  affirmed  283  U.  S. 
414,  51  S.  Ct.  502,  75  L.  Ed.  1148.  [Italics  by  the 
Court.] 

Under  these  authorities,  the  district  court  had  no  authority 
to  enter  the  judgment  it  did  ordering  that  the  Secretary  of  the 
Interior  “shall  grant  all  of  plaintiff’s  pending  applications  for 
rights-of-way  *  *  *”  (Jt.  App.  38-39).  The  fact  that 
Congress  did  not  direct  the  Secretary  to  grant  permits  likewise 
means  that  appellees  and  similar  applicants  have  no  standing 
to  sue  since  they  have  no  legal right  to  a  permit.  Seiden  v. 
Larson,  88  U.  S.  App.  D.  C.  — 188  F.  2d  661  (1951)  certiorari 
denied  341  U.  S.  950  (1951). 

**  See  also  Edgerton  r.  Kingsland,  SS  U.  S.  App.  D.  0.  8, 10, 168  F.  2d  128, 
130  (1917)  in  which  this  Conrt  afSrmed  the  dismissal  of  a  mandatory  in¬ 
junction  proceeding  against  the  Commissioner  of  Patents  because  the  deter¬ 
mination  by  Patent  Office  officials  involved  the  exercise  of  judgment  and 
discretion. 
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The  district  coiunt' was -without  jorisdictioh  becaiise  this  is' a' 
sdit  againi^  the  United  States  to  which  it  has  not  c<»i- 
'  ^nted‘  i'..  *  .•  .  .  '  .■  •r./> 


The  rule  that  a  sovereign  cannot  be  sued  without  its  consent 
applies  not  only  to  suits  in  wldch  it  is  named  as  a  defendant 
but  also  to  suits  against  its  oflBicers  or  agents,  where  the  relief 
sought  is  in  effect  against  the  soverei^,  and  not  merely  against 
the  govemmenttal  agent  Larson  v.  Domestic  &  Foreign  Corp., 
337  U.  S.  682  (1949) ;  Ex  Parte  State  of  New  York,  No.  1, 256 
U.  S.  490, 500-502  (1921) ;  Lowriana  v.  McAdoo,  234  U.  S.  627, 
629  (1914) ;  Oregon  v.  Hitchcock,  202  U.  S.  60,  68-69  (1906). 

The  present  action,  being  to  compel  the  Secretary  of  the 
Interior  to  issue  r^ts-of-way  over  public  lands,  states  “a  case 
where  the  sovereign  admittedly  has  title  to  property  and  is  sued 
by  those  who  seek  to  compel  a  conveyance  or  to  enjoin  di^x>si- 
tion  of  the  property,  the  adverse  claims  being  based  on  an  al¬ 
legedly  superior  equity  or  on  ri^ts  arising  imder  Acts  of  Con¬ 
gress,”  and  in  which  the  judgment  sought  will  “eacpend  itself 
on  the  public  domain.”  Land  v.  Dollar,  330  U.  S.  731;  737-738 
(1947) .  Such  a  suit  is  in  its  true  legal  effect  a  suit  against  the 
sovereign.  Smith  v.  Reeves,  178  U.  S.  436  (1900).  Conse-: 
quently,  it  cannot  be  maintained  unless  specifically  authorized 
by  Congress.  Maricopa  County  v.  Valley  Bank,  318  U.  S.  357, 
362  (1943) ;  Mine  Safety  Co.  v.  Forrestal,  326  U.  S.  371,  373 
(1945). 

The  fact  that  this  is  a  suit  against  the  United  States  likewise 
appears  from  the  judgment  entered.  It  orders  the  Secretary 
of  the  Interior  to  grant  rights-of-way  over  and  across  public 
lands  (Jt.  App.  38-39).  Thus  the  effect  of  the  judgment  is  to 
compel  a  conveyance  to  the  appellee  of  an  interest  in  land  be¬ 
longing  to  the  United  States,  which  is  in  fact  a  judgment 
against  the  United^tates  in  an  action  to  which  it  has  not  been 
joined  and  to  which  it  has  not  consented.  This  cannot  be 
done  in  the  absence  of  the  United  States.  Land  v.  Dollar,  330 
U.  S.  731,  737-738  (1947);  Minnesota  v.  United  States,  305 
U.  S.  382,  386  (1939) ;  Morrison  v.  Work,  266  U.  S.  481,  485- 
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486  (1925) ;  Louisiana  v.  Garfield,  211  U.  S.  70,  77-78  (1908)  ; 
Naganab  v.  Hitchcock,  202  U.  S.  473, 476-476  (1906) ;  Oregon 
V.  Hitchcock,  202  U.  S.  60,  69-70  (1906) ;  Minnesota  v.  Hitchr 
cock,  185  U.  S.  373  (1902) ;  Seiden  v.  Larson,  88  TJ.  S.  App. 

D.  C. - ,  188  F.  2d  661,  665-666  (1951),  certiorari  denied  341 

U.  S.  950  (1951)  “ 

CONCLUSION 

.  For  reasons  stated,  it  is  submitted  tbat  the  judgment  ap¬ 
pealed  from  should  be  reversed. 

Respectfully, 

Wm.  Amoey  Underhill, 

Assistant  Attorney  General, 

Roger  P.  Marquis, 

Harold  S.  Harrison, 

Attorneys, 

Department  of  Justice,  Washington,  D.  C.  ' 
December  1951. 

.  ”  a  different  sitnation  is  presented,  of  course,  where  a  Government  officer 
is  under  a  ministerial  duty  to  dispose  of  government  property  in  a  particnlar 
manner  and  hence  relief  is  available  by  means  of  manduTnnR.  SatUe  Fe 
Poo.  R.  R.  Co.  V.  FaU,  259  U.  S.  197  (1922) ;  Ballinger  v.  Frost,  216  U.  & 
240  (1910) ;  Payne  v.  Central  Poo.  Ry.  Co.,  255  U.  S.  228  (1921).  Our  dis¬ 
cussion  in  another  connection  of  the  authorities  rating  to  mandannis, 
supra,  pp.  26-28,  makes  it  clear  that  such  relief  is  not  available  here. 
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Section  24AJ5Z  of  Tilie  43  of  Ae  Cbde  of  Fed^  Regula¬ 
tions  <16  F.  R.  7570)  provides  as  follows:  ^  ‘  ;T 

Common  carrier  stipulation  required.  Each  applica¬ 
tion  for  a  natur^gas  pipeline  dg^t-of-way  must  include 
the  following  stipulation:  .  ,  ^  .n*^r 

(a)  The  applicant  agrees  ^t  it  oper^  ^e  pipe¬ 
line  as  a  common  carrier  in  accordance  wi^  .  the  pro¬ 
visions  of  the  Umeral  Leasing  Act  as  now  or  hoeafter 
amended  and  payment,  r^ulations  heretofore  or  here¬ 
after  adopted  thereunder  and  that  it  will  transport  nat¬ 
ural  gas  for  others,  whether  su^  gas  is  produced  from 

Government  lands  or  not,  at  reasonable  rates  and  sub- 

,  .  .  ' '  '  ' 

ject  to  conditions  to  be  allowed  or  determined^  by  the 
regulatory  ^  agency  having  jurisdiction  over  such  trans¬ 
portation,  provided  that  no  condition  shall  he  imposed 
by  the  api>liieant  which  is  inconsistent  with  the  appli¬ 
cant’s  ot^igation,  to  operate  its  pipelineas  a  common  car- 
.  lier.  Ihe  ai^cant  agrees  to  provide  common  carrier 
transportation  aervice  requested,  including  firm  service, 
asfoUows: 

(1)  When  any  requ^  for  the  tran^xntati^  of  nat¬ 
ural  gas  is  made  and  there  is  unused  capacity  in  the 
applicant’s  pipefin^  the  appHcant  agrees  pro^tly,  or 
within  such  -time  as  may  be  fixed  by  the  Secretary,  (i) 
to  file  with  ti^  regulatory  agency  having  jurisdiction 
overauch  mat^  an  i^^cation  for  issuance  of  author¬ 
ity  to  the  applicant  to  tran^xirt  such  gas^  to  extent 
of  the  unused  capadty  of  the  pipeline,  if  an  applica¬ 
tion  for . -such  authorify  is  required  by  the  law  applicable 
to  such  ageiuy  or.  by  the  rules  or  regulatipi^  of  such 
agency,  and,-  upon  tixe  issuance  of  each  au&onty,  to 
commence^  toren(^service  to  the  extent  of  the  unused 
capacity  of  .the  pipeline  pursuant  to  the  termsand  con- 

.  -  ■•lai)  ■  ■ 
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ditions  of  such  authority,  or  (ii)  where  no  such  authority 
need  be  obtained  in  advance  of  transportation,  to  file  a 
rate  schedule  or  tariff  with  such  regulatory  agency  and 
to  commence  to  render  transportation  service  at  the 
rates  and  subject  to  the  conditions  allowed  or  deter¬ 
mined  by  such  agency.  Nothing  in  this  paragraph  (1) 
shall  be  construed  to  prevent  any  right  of  appeal  which 
the  applicant  may  have  und^  applicable  law  from  the 
issuance  of  authority  under  clause  (i)  or  from  any  de¬ 
termination  of  rates  or  conditions  under  clause  (ii)  of 
the  preceding  sentence,  but  no  appeal  taken  by  the  ap¬ 
plicant  shall  dday  the  commencement  of  transportation 
service  by  the  applicant  as  provided  in  that  sentence. 

(2)  If  there  is  no  unused  capacity  or  insufficient  un¬ 
used  capacity  in  the  applicant’s  pipeline  at  the  time 
when  the  request  for  transportation  is  made,  the  appli¬ 
cant  agrees  promptly,  or  within  such  time  as  may  be 
fixed  by  the  Secretary,  to  file  with  any  regulatory  agency 
having  jurisdiction  over  such  matter  an  application  for 
issuance  of  authority  to  the  applicant  to  increase  the 
capacity  of  its  pipeline  sufficiently  to  enable  the  appli¬ 
cant  to  provide  for  the  transportation  of  the  natural  gas 
proposed  for  shipment,  but  the  applicant  shall  not  be 
required  to  apply  for  the  issuance  of  authority  to  in¬ 
crease  the  capacity  of  its  pipeline  to  such  an  extent  that 
such  increased  capacity,  when  added  to  any  increased 
capacity  theretofore  provided  pursuant  to  this  stipu¬ 
lation,  will  exceed  that  capacity  of  the  pipeline  not  de¬ 
voted  to  common  carrier  transportation  at  the  time  the 
request  for  common  carrier  transportation  is  made. 
The  applicant  shall  be  required  to  ffie  an  application  for 
authority  to  increase  the  cap^ty  of  its  pipeline  only  if 
the  prospective  shipper  joins- in  such  application  and 
only  if  the  prospective  shipper  advis^  the  applicant  in 
writing  that  at  any  hearing  upOn  sudi  application  the 
shipper  shall  have  the  burden  of- showing  an  adequate 
gas  supply,  markets,  and  other  relev^t  facts  necessary 
to -establish,  consistent  with  applicable  law,  the  eco¬ 
nomic  feasibility  of  the  facilities  and  investment  re- 
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quired  to  provide  necessary  added  capacily^and  to  jus¬ 
tify  the  issuance  of  authority  for  the  construction  of 
such  facilities,  and  that  the  sMpper  agrees  to  offer  nat¬ 
ural  gas  for  transportation  throu^  the  applicant's  pipe¬ 
line,  upon  completion  of  the  construction  of  the  in¬ 
creased  capacity  within  a  reasonable  time,  in  such 
amounts  and  for  such  period  of  time  as  will  be  sufficient 
te  pay  the  construction  and  operation  costs  alloc^le  to 
his  shipments  plus  a  reasonable  return  on  the  invest¬ 
ment  allocable  to  such  shipments.  Applicant  further 
agrees  to  proceed  diligently  to  provide  the  increased 
capacity  for  common  carrier  transportation,  the  con¬ 
struction  of  which  is  authorized  by  any  final  order  of  any 
regulatOTy  agency  having  jurisdiction  over  sudi  trans¬ 
portation,  provided  that  the  applicant  will  not  be  re¬ 
quired  to  construct  such  additional  facilities  until  it  is 
able  to  obtain  necessary  outside  funds,  if  any  are  needed, 
on  terms  submitted  to  and  sanctioned  by  the  regulatory 
agency  in  connection  with  the  application  to  obtain  such 
authority,  but  nothing  herein  contained  shall  be  con¬ 
strued  as  a  waiver  of  any  ri^t  which  the  applicant  may 
have  under  applicable  law.  to  appeal  from  such  final 
order.  ... 

Upon  completion  of  construction  under  such  authori¬ 
zation,  applicant  will  take  all  steps  necessary,  including 
the  filing  of  rate  schedules  or  tariffs  where  required,  to 
commence  service  pursuant  to  the  terms  and  conditions 
of  the  authorization  and  at  the  rates  and  subject  to  the  • 
conditions  allowed  or  determined  by  the  agency.  Noth¬ 
ing  in  the  preceding  sentence  shall  be  construed  to 
prevent  any  right  of  appeal  which  the  applicant  may 
have  under  applicable  law  from  apy  determination  of 
rates  or  conditions  by  the  r^ulatory  agency,  but  no  such  - 
appeal  taken  by  the  applicant  after  the  completion  of  - 
construction,  shall  delay  the  commencement  of  trans¬ 
portation  service  by  the  applicant  as  provided  in  that 
sentence.  * 

(b)  Any  rate  schedule  or  tariff  filed  under  paragraph 
(a)  sfifl-ll  include  the  provisions  set  forth  in  paragraph 
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(a)  of  this  stipulation  and  no  change  shall  be  made  in 
paragraph  (a)  without  first  obtaining  the  approval  of 
the  Secretary  of  the  Interior.  A  copy  of  such  rate 
schedule  or  tariff  and  of  any  amendment  to,  or  revision 
of,  a  rate  schedule  or  tariff  shall  be  furnished  to  the 
Secretary  of  the  Interior  when  Ihe  original  is  filed  with 
the  regulatory  agency. 

(c)  None  of  the  specific  provisions  of  this  stipulation 
diall  be  construed  to  limit  in  any  way  the  obligation  of 
the  applicant  to  operate  its  pipeline  as  a  common  carrier 
in  accordance  with  the  provisions  of  the  Min«al  Leasing 
Act  as  now  or  hereafter  amended  and  pertinenijp^ula- 
tions  heretofore  or  hereafter  adopted  under  that  Act  or 
any  other  obligations  imposed  on  the  applicant  by  such 
Act  or  regulations,  and  any  violation  of  sudi  obligation 
shall  be  ground  for  the  cancellation  of  the  right-of-way, 
as  provided  in  the  Mineral  Leasing  Act. 

Every  applicant  for  a  natural  gas  pipeline  right-of- 
way  whose  application  is  pending  before  the  Depart¬ 
ment  on  the  date  of  the  promulgation  of  this  section, 
without  final  action  thereon  having  been  tak«3^  by  the 
Department,  shall  be  required  to  execute  and  file  the 
stipulation  prescribed  in  this  section  within  30  d&ys 
after  such  date. 
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QUESTIONS  PSESENTE]D. 

1)  Where  the  Secretary  of  the  Interior  has  determined 
the  terms  upon  which  rights-of-way  to  cross  public  lands 
will  be  issned  to  a  natnral  gas  pipeline  company  certifi¬ 
cated  by  the  Federal  Power  Commission,  and  communi¬ 
cated  snch  terms  to  the  company  which,  in  reliance  thereon, 
invests  Forty  Million  Dollars  ($40,000,000.00)  toward  com¬ 
pletion  of  a  pipeline,  may  the  Secretary  then  repudiate 
snch  terms,  and  lawfully  condition  the  formal  issuance  of 
the  remaining  rights-of-way  needed  to  complete  a  small 
but  indispensable  section  of  the  line,  upon  the  assumption 
by  the  company  through  a  “stipulation’*  of  new,  different, 
more  burdensome,  and  theretofore  undisclosed  terms  which 
could  cause  an  outlay  by  the  company  of  as  much  as  Three 
Hundred  Million  Dollars  ($300,000,000.00)  T 

2)  Where  Congress  has  authorized  the  Secretary  of  In¬ 
terior  to  grant  rights-of-way  upon  terms  specified  in  the 
statute,  may  the  Secretary  of  Interior,  under  the  goise  of 
a  regulation,  insist  upon  additional  conditions  not  sanc¬ 
tioned  by  Congress  and  which  do  not  serve  the  purpose  of 
the  statute  and  are  contrary  to  public  policyt 

3)  Was  that  provision  of  the  Mineral  Leasing  Act  of 
1920,  requiring  all  pipelines  crossing  public  lands  to  be 
operated  as  common  carriers,  impliedly  repealed  by  the 
Natural  Gas  Act  of  1938  which  invested  the  Federal  Power 
Commission  with  plenary  power  to  regulate  natural  gas 
companies  in  a  manner  fimdamentally  inconsistent  with 
that  of  a  common  carrier,  and  where. the  legislative  history 
of  the  Natural  Gas  Act  clearly  demonstrates  that  natural 
gas  companies  shall  not  be  operated  as  common  carriers  f 

4)  Is  the  Court  without  jurisdiction  to  enjoin  the  Secre¬ 
tary  of  Interior  from  attaching  an  unlawful  condition  to 
the  issuance  of  a  grant  by  him  because  he  is  accorded  some 
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discretion  in  determining  whether  such  grant  shall  be 
made? 

5)  Is  a  suit  seeking  to  enjoin  the  Secretary  of  Interior 
from  attaching  an  unlawful  condition  to  a  grant,  and  which 
seeks  also  to  require  him  to  perform  a  ministerial  duty  in 
the  issuance  of  the  formal  evidence  of  such  grant,  one 
against  the  United  States  so  as  to  deprive  the  Court  of 
jurisdiction  to  grant  either  aspect  of  the  relief  prayed? 
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a  condition  precedent  to  the  issuance  of  rights-of-way 
across  public  lands,  that  plaintiff  file  with  the  Secretary  a 

stipulation^^  containing  terms  beyond  his  authority  to 
exact  The  suit  also  sought  to  compel  the  Secretary  to 
issue  the  rights-of-way  upon  terms  previously  determined 
by  him  and  which  were  in  keeping  with  the  established 
policy  of  the  Department,  the  requirements  of  the  law  and 
departmental  regulations.  In  reliance  upon  such  terms, 
and  the  issuance  of  some  rights-of-way,  El  Paso  had  ex¬ 
pended  Forty  Million  Dollars  ($40,000,000.00)  toward  con¬ 
struction  of  its  pipeline  when  the  Secretary  attempted  to 
repudiate  the  terms  and  refused  to  formally  issue  the 
rights-of-way  needed  for  completion  of  the  line,  unless 
plaintiff  first  signed  a  ‘‘stipulation’’*  agreeing  to  new,  dif¬ 
ferent,  more  burdensome  and  theretofore  undisclosed  obli¬ 
gations  (Findings,  J.  A.  34). 

The  pleadings  and  evidence  establish,  the  lower  Court 
found,  and  for  all  practical  purposes  the  Secretary  has  con¬ 
ceded  that  El  Paso  is  entitled  to  the  rights-of-way  except 
for  its  refusal  to  sign  the  “stipulation.”  Therefore,  ex¬ 
cept  for  technical  defenses  interposed  by  the  Secretary,  the 
single  question  in  issue  relates  to  the  validity  of  the  con¬ 
ditions  contained  in  the  stipulation  demanded  by  the 
Secretary. 

The  case  was  tried  below  on  its  merits  with  resulting 
judgment  for  El  Paso  and  the  issuance  of  a  mandatory  in¬ 
junction  against  the  Secretary  (J.  A.  38). 

Plaintiff  is  engaged  in  the  transportation  and  sale  of 
natural  gas  in  interstate  commerce  and  is  a  natural  gas 
company  within  the  meaning  of  the  Natural  Gas  Act  (J.  A. 
34).  Pursuant  to  an  application,  the  Federal  Power  Com¬ 
mission  issued  to  plaintiff  on  July  14,  1950,  a  certificate  of 
public  convenience  and  necessity  to  construct  and  operate 
pipeline  facilities  for  the  transmission  of  natural  gas,  usu¬ 
ally  referred  to  as  the  San  Juan  Basin  Line.  It  was  to  have 
its  origin  in  the  northwest  portion  of  New  Mexico  and 


*  Text  in  appendix  hereto,  p.  54 
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travel  in  a  general  southwesterly  direction  across  Arizona 
to  connect  with  an  established  line  of  the  plaintiff  which  in 
tnm  connected  at  the  Colorado  River  with  a  pipeline  of  the 
Pacific  Gas  and  Electric  Company.  From  there  the  gas 
was  to  be  transported  largely  toi  the  San  Francisco  Bay 
area.  Some  deliveries  to  a  utility  company  and  several 
cities  and  towns  along  the  route  were  contemplated.  The 
main  line  authorized  by  the  certificate  was  to  be  four  hun¬ 
dred  and  fifty-one  miles  in  length,  and  the  branch  and 
gathering  lines  were  to  be  one  hundred  and  seventy  miles 
in  length.  The  estimated  cost  was  Forty-four  million,  five 
hundred  thousand  dollars  ($44,500,000.00)  (Findings,  J.  A. 
34;  Map,  J.  A.  233;  opinion  and  certificate  of  F.  P.  C.,  J.  A. 
242). 

During  the  pendency  of  the  proceeding  on  plaintiff’s 
application  to  the  Federal  Power  Commission,  the  defend¬ 
ant  petitioned  the  Commission  by  letter  (J.  A.  238)  to 
condition  the  grant  of  any  certificate  upon  terms  that  the 
pipeline  would  be  operated  as  a  common  carrier.  The 
Secretary’s  letter,  supported  by  an  accompanying  legal 
memorandum  (J.  A.  240),  argued  that: 

‘‘Prior  to  the  enactment  of  the  Natural  Gas  Act  on 
June  21,  1938  (52  Stat.  821,  15  U.  S.  6,  1946  ed.  sec. 
717),  this  Department  [Interior]  entert^ed  proceed¬ 
ings  to  enforce  the  common  carrier  provision  of  Section 
28  [of  the  Mineral  Leasing  Act].  Following  this  en¬ 
actment,  the  Department  took  the  view  that  the  primary 
jurisdiction  to  enforce  the  common  carrier  provision 
had  been  transferred  thereby  to  the  Federal  Power 
Commission  •••.»» 

The  Commission  considered  the  Secretary’s  letter,  as 
well  as  the  petition  of  an  intervenor  to  allocate  a  certain 
portion  of  the  line  for  common  carrier  service,  but  stated 
that  no  gas  could  be  transported,  common  carrier  or  other¬ 
wise,  without  compliance  with  the  certificate  provision  of 
the  Natural  Gas  Act,  7  (c),  and  that  although  the  Commis¬ 
sion  was  authorized  under  Section  7  (e)  to  attach  condi¬ 
tions,  such  conditions  had  to  be  required  by  public  conveni- 
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ence  and  necessity  as  found  by  the  CommissioiL  Consider¬ 
ing  the  record  before  it,  the  Commission  found  ‘‘that 
assuredly  it  cannot  be  said  on  this  record  that  public  con¬ 
venience  and  necessity  will  be  subserved  by  allocating  at 
this  time  any  portion  of  its  [El  Paso’s]  system  pipelines 
for  common  carrier  transportation  •  *.”  ( J.  A.  264,  270). 
Accordingly,  the  certificate  made  no  provision  for  common 
carrier  service  (J.  A.  246-276). 

The  line  as  authorized  by  the  Commission  contemplated 
that  seventeen  miles  of  the  main  line  and  thirty-three  miles 
of  the  branch  and  gathering  lines  would  cross  public  lands 
(Map  and  legend  J.  A.  233-237). 

The  defendant  as  Secretary  of  the  Interior,  is  authorized 
by  Section  28  of  the  Mineral  Leasing  Act  of  February  25, 
1920,  as  amended  (49  Stat.  678,  30  U.  S.  C.  185)  to  grant 
rights-of-way  across  public  lands  for  pipeline  purposes. 
The  plaintijff  is  a  person  qualified  under  Section  1  of  the 
Act  to  receive  such  grants  (J.  A.  34). 

Defendant  personally  set  forth  in  his  aforesaid  letter  of 
June  16, 1950,  to  the  Commission,  the  precise  form  of  com¬ 
mon  carrier  stipulation  he  would  require  of  El  Paso  as  a 
condition  to  the  issuance  of  rights-of-way  (Findings,  J.  A. 
35;  238).  In  a  formal  decision  by  the  defendant’s  author¬ 
ized  agent,  the  Director  of  the  Bureau  of  Land  Management, 
this  form  of  stipulation  was  said  to  be  “in  accordance  with 
the  Department’s  policy”,  and  it  was  ordered  to  be  filed 
(J.  A.  277;  Findings  J.  A.  35).  Under  regulations  of  the 
Department  such  decisions  become  final  in  the  absence  of 
an  appeal  (43  C.  F.  R.  221.75).  On  August  18,  1950,  the 
Director  of  Land  Management,  acting  for  defendant,  wrote 
to  El  Paso  saying: 

<<  •  •This  form  of  stipulation  will  •  be  satisfactory 
as  compliance  with  the  common  carrier  stipulation 
requirement  is  connection  with  the  applications  which 
El  Paso  Natural  Gas  Company  proposes  to  file  for  the 
San  Juan  Basin  Pipe  Lme  which  will  cross  public 
domain  and  national  forest  lands.” 
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The  form  was  set  forth  in  the  letter  as  follows : 

“The  applicant  agrees  to  operate  the  pipe  line  as  a 
common  carrier  in  accordance  with  the  provisions  of 
the  Mineral  Leasing  Act  and,  within  thirty  days  after 
the  request  of  the  Secretary  of  the  Interior,  to  jSle  a 
rate  sdiednle  and  tariJff  for  the  transportation  of  gas 
as  such  common  carrier  with  any  regulatory  agency 
having  jurisdiction  over  such  transportation,  as  the 
Secretary  may  prescribe.”  (J.  A.  12;  Findings,  35). 

In  accordance  with  these  statements  and  representations 
made  by  the  defendant,  plaintiff  executed  the  stipulation 
and  filed  the  same  with  the  defendant,  and  as  the  progress 
of  construction  required,  applied  for  certain  rights-of-way 
which  were  promptly  granted.  In  reliance  upon  the  state¬ 
ments  in  the  defendant’s  letter  of  June  16, 1950,  the  decision 
of  July  21, 1950,  and  letter  of  August  18, 1950,  of  defendant’s 
authorized  agent,  and  upon  the  rights-of-way  already  issued 
to  it,  plaintiff  expended  approximately  Forty  million  dol¬ 
lars  ($40,000,000.00)  in  completing  all  but  a  small  though 
vital  portion  of  its  line,  sixteen  miles  of  which  had  to  cross 
Government-owned  land  (Findings  par.  6,  J.  A.  36). 

After  this  expenditure  of  Forty  million  dollars  ($40,- 
000,000.00),  defendant’s  agent  informed  plaintiff  that  unless 
it  agreed  to  accept  new  terms  (which  were  not  then  dis¬ 
closed)  additional  rights-of-way  would  not  be  issued  for  the 
completion  of  the  line  and  that  operation  of  the  already 
completed  portion  would  not  be  permitted  (Findings  par. 
7,  J.  A.  36). 

Thereafter,  by  letter  dated  March  22,  1951,  defendant, 
through  his  agent,  set  forth  his  new  demands.  The  con- 
,ditions  demanded  would  have  required  plaintiff,  under 
certain  conditions  and  regardless  of  plaintiff’s  wishes,  to 
build  additional  pipelines  equivalent  in  capacity  to  its  en¬ 
tire  existing  system  at  a  cost  of  approximately  Three  hun¬ 
dred  million  dollars  ($300,000,000.00)  (Findings  par.  9,  J. 
A.  37).  In  the  thirty-one  years  of  the  Mineral  Leasing  Act 
no  such  conditions  had  ever  been  demanded  by  the  Secre- 
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taiy  (Stipulation  J.  A.  295).  The  terms  were  not  in  keeping 
with  his  own  regulations  (53  L  D.  310). 

Plaintiff  refused  to  sign  a  stipulation  accepting  the  new 
terms,  believing  them,  under  all  the  circumstances,  to  be 
beyond  the  authority  of  the  defendant  to  exact,  contrary  to 
law  and  declared  public  policy.  This  suit  was  brought  to 
test  the  validity  of  the  ‘‘stipulation-” 

In  view  of  the  fact  that  plaintiff’s  tremendous  investment 
was  unusable  without  the  rights-of-way,  that  contract  ob¬ 
ligations  were  maturing,  and  staggering  losses  were  im¬ 
minent,  plaintiff  sought  to  complete  the  line  under  an 
agreement  that  it  would  accept  any  terms  judicially  de¬ 
termined  to  be  within  defendant’s  power  to  impose  (Motion 
p.  4,  J.  A.  18 ;  57),  but  defendant  was  unwilling,  and  insisted 
that  plaintiff  sign  the  stipulation  and  “operate  under  it” 
(perhaps,  in  the  meantime,  building  millions  of  dollars 
worth  of  lines),  until  the  Court  declared  it  to  be  invalid 
(J.  A.  28).  Confronted  with  this  situation,  plaintiff  was 
required  to  seek  mandatory  relief  to  avoid  being  coerced 
into  accepting  defendant’s  conditions.  The  injunction  was 
issued  by  the  Court  below.  An  application  for  a  stay  was 
denied  below  and  by  this  Court  (  U.  S.  App.  D.  C.  , 
192  F.  2d  404). 

SUMMABY  OF  ABGUMENT. 

I. 

a)  The  Secretary  claims  to  obtain  authority  for  impos¬ 
ing  the  conditions  of  the  stipulation  upon  plaintiff  from  the 
Mineral  Leasing  Act  alone.  He  argues  that  he  is  fulfilling 
his  duty  under  that  Act  by  defining  and  implementing  the 
term,  “common  carrier”,  as  it  appears  in  Section  28.  He 
claims  that  Section  32  accords  him  the  necessary  rule- 
making  power. 

Section  28  clearly  discloses  that  the  Secretary’s  rule- 
making  power  was  limited  to  the  mechanics  of  the  grant 
and  to  the  use  of  the  land.  Congress  itself  specified  the 
terms  of  the  common  carrier  condition  and  was  careful  to 
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exclude  from  the  Secretary  any  mle-making  functions  in 
regard  thereto.  No  power  of  interpretation,  definition  or 
implementation  was  invested  in  him.  The  statute  is  self¬ 
executing.  No  rule-making  power  was  given  or  needed. 
Such  has  been  his  own  administrative  interpretation  of  the 
statute  for  thirty-one  years.  Never  before  has  he  under¬ 
taken  to  assert  the  power  now  claimed.  There  is  no  ex¬ 
press  authority  conferred  by  the  Mineral  Leasing  Act  upon 
the  Secretary  of  the  Interior  to  regulate  the  transmission 
of  gas  in  the  manner  here  attempted. 

b)  It  is  inconceivable  that  Congress  by  the  use  of  the  two 
words,  “common  carrier impliedly  authorized  the  Secre¬ 
tary  of  the  Interior  to  issue  regulations  having  such  a  far 
reaching  impact  upon  the  natural  gas  industry. 

Whenever,  on  other  occasions.  Congress  has  bestowed 
such  vast  power  over  transportation  facilities  upon  an  ex¬ 
ecutive  agency,  it  has  spelled  out  its  scheme  in  great  detail, 
and  only  after  extensive  study  and  debate.  In  fact,  such 
is  true  of  the  Natural  Gas  Act,  investing  the  Federal  Power 
Commission  with  vast  regulatory  powers. 

This  power  is  now  asserted  by  the  Secretary  for  the  first 
time  in  the  thirty-one  years  of  the  Mineral  Leasing  Act. 
The  failure  to  invoke  so  vast  a  power  for  so  long  a  period 
is  an  administrative  concession  that  it  did  not  exist 

c)  If  Congress  intended  to  convey  to  the  Secretary  the 
power  to  control  the  common  carriage  of  natural  gas  by 
regulations  promulgated  by  him,  such  attempt  by  Congress 
and  any  regulations  of  the  Secretary  would  be  invalid  be¬ 
cause  of  the  absence  of  a  “primary  guide”  or  “intelligible 
principle”  to  control  the  Secretary's  administrative  dis¬ 
cretion.  Congress  has  only  used  the  two  words,  “common 
carrier.”  As  might  be  expected  from  the  absence  of  a 
specific  grant  of  authority  or  terms  defining  or  restricting 
his  alleged  power,  the  Secretary  feels  free  of  any  restraint 
whatsoever.  The  Secretary’s  regulation  constitetes  legis¬ 
lation  in  its  purest  form.  Congress  has  no  constitutional 
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power  to  delegate  its  legislative  functions  and  the  Secre¬ 
tary  has  no  power  to  accept  any  attempted  delegation. 

n. 

a)  The  term  “common  carrier”,  being  nowhere  defined 
in  the  statute  nor  mentioned  in  the  legislative  history,  was 
necessarily  used  by  Congress  in  its  common  law  context. 
If  a  comparison  of  the  terms  of  the  stipulation  with  the 
common  law  concept  of  a  common  carrier  discloses  either 
an  inconsistency  or  lack  of  relationship,  the  stipulation  is 
invalid. 

Among  other  provisions,  the  stipulation  requires  the 
carrier  to  build  new  facilities  to  transport  common  carrier 
gas  tendered  in  quantities  beyond  the  capacity  of  the  carrier 
to  accommodate  together  with  his  other  commitments.  But 
highest  authorities  have  declared  for  “centuries”  that  a 
common  carrier  is  under  no  obligation  to  accept  goods  or 
passengers  “if  his  coach  be  full” 

The  Secretary  is  asserting  his  newly  claimed  power  for 
the  first  time  since  the  Mineral  Leasing  Act  was  passed 
thirty-one  years  ago.  The  failure  to  exercise  such  a  power 
for  so  long  is  an  administrative  interpretation  that  it  did 
not  exist. 

The  power  to  require  the  building  of  new  facilities,  now 
claimed  by  the  Secretary  of  the  Interior,  as  custodian  of 
the  public  lands,  was  expressly  denied  by  Congress  to  the 
Federal  Power  Commission  in  the  Natural  Gas  Act  (15 
U.S.C.  717f  (a)),  which  invested-  exclusive  power  in  that 
agency  to  regulate  natural  gas  companies. 

b)  The  stipulation  is  invalid  because  it  contravenes 
public  policy.  Under  the  stipulation,  plaintijff  is  required 
to  petition  the  Federal  Power  Commission  for  authority 
to  build  and  operate  new  facilities.  The  Natural  Gas  Act 
requires  such  petition  to  be  under  oath.  It  is  undeniably 
implicit  in  the  stipulation  that  plaintiff  will  support  any 
petition  filed  by  it.  This  is  required  even  though  plaintiff 
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may  be  convincjed  that  the  new  facilities  are  contrary  to  the 
public  interest.  In  numerous  decisions  it  has  been  held  that 
one  petitioning  a  public  agency  entrusted  with  quasi¬ 
legislative  functions  similar  to  the  Federal  Power  Com¬ 
mission,  assumes  a  public  trust  and  may  not  make  his 
decision  to  petition  the  agency,  or  to  terminate  proceedings 
once  commenced,  the  subject  of  a  private  agreement  with 
third  parties. 

c)  The  regulation  is  invalid  because  it  does  not  serve 
the  claimed  purposes  of  the  statute.  According  to 
defendant,  the  common  carrier  provision  of  the  Mineral 
Leasing  Act  is  mandatory,  applying  to  all  pipelines  crossing 
public  lands ;  yet  the  stipulation  contemplates  that  the 
existing  line  shall  not  be  so  operated.  In  consideration  of 
this  “exemption”  from  compliance  with  the  law,  plaintiff 
must  agree  to  build  and  operate  a  line  which  does  comply. 

Moreover,  when  carefully  analyzed,  it  will  be  observed 
that  the  stipulation  does  not  provide  for  the  new  line  to 
be  operated  as  a  common  carrier.  The  shipper,  on  whose 
behalf  the  line  is  to  be  built,  is  required  by  the  stipulation 
to  enter  into  a  contract  with  the  pipeline  company  to  supply 
gas  in  such  amounts  and  for  such  period  as  will  pay  for 
the  construction  and  operation  of  the  new  line.  Such 
resulting  relationship  is  one  of  contract  carriage,  not 
common  carriage. 

d)  The  regulation  is  invalid  because  the  Natural  Gas  Act 
impliedly  repealed  the  common  carrier  provision  of  the 
Mineral  Leasing  Act. 

In  the  Natural  Gas  Act  Congress  declared  that  the 
business  of  transporting  natural  gas  in  interstate  commerce 
was  affajted  with  a  public  interest  and  in  need  of  federal 
regulation.  Such  regulation  was  committed  to  the  Federal 
Power  Commission.  Obviously,  Congress  did  not  intend 
that  two  agencies  of  the  same  government  should  be 
regulating  the  same  subject  in  the  same  field,  and  the  legis¬ 
lative  history  demonstrates  convincingly  that  the  jurisdic- 


10 


tion  of  the  Federal  Power  Commission  was  to  be 
‘‘exclusive.’’ 

Moreover  the  legislative  history  clearly  indicates  that 
Congress  in  passing  the  Natural  Gas  Act  intended  that 
pipelines  should  not  he  common  carriers. 

Many  of  the  provisions  of  the  Natural  Gas  Act  are  funda¬ 
mentally  inconsistent  with  the  common  carrier  provision 
of  the  Mineral  Leasing  Act. 

HL 

The  Secretary  fully  exercised  such  discretion  as  he 
possessed  when  he  carefully  determined  the  terms  upon 
which  rights-of-way  would  be  issued,  and  connnunicated 
such  information  to  the  plaintiff,  stating  that  the  terms 
were  in  accordance  with  the  Department’s  policy,  and  that 
rights-of-way  would  be  issued  for  the  line  when  needed,  if 
plaintiff  would  sign  a  stipulation  accepting  such  terms.  This 
the  plaintiff  did,  defendant  issued  some  rights-of-way,  and 
plaintiff  thereafter  invested  Forty  Million  Dollars 
($40,000,000.00),  in  reliance  upon  the  Secretary’s  determi¬ 
nation  and  action. 

The  Secretary  thereby  exhausted  his  discretion  and 
became  functTis  officio. 


IV. 

The  Secretary  seeks  to  avoid  judicial  review  of  the 
validity  of  his  regulation  by  pleading  that,  since  he  is  en¬ 
trusted  with  discretion,  the  Court  is  powerless  to  intervene. 

Plaintiff  does  not  seek  to  control  any  discretion,  but 
seeks  only  to  restrain  the  attachment  of  unlawful  condi¬ 
tions,  outside  of  the  defendants  statutory  power  to  impose. 

V. 

In  a  further  effort  to  avoid  judicial  scrutiny  of  the  stipu¬ 
lation,  defendant  pleads  that  this  is  a  suit  against  the 
United  States  and,  therefore,  beyond  the  jurisdiction  of  the 
Court. 
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This  point  has  been  squarely  presented  to  the  Supreme 
Court  several  times  and  resolved  unfavorably  to  the  Secre¬ 
tary.  A  suit  to  enjoin  the  attachment  of  a  condition  to  a 
grant,  not  authorized  by  statute,  is  not  one  against  the 
United  States,  even  though  it  still  retains  the  legal  title  to 
the  land. 

ARGUMENT. 

L 

THE  SECRETARY  IS  WITHOUT  AUTHORITY  TO 
EXACT  THE  CONDITIONS  DEMANDED. 

The  sole  objection  raised  by  the  Secretary  to  the  formal 
issuance  of  rights-of-way  is  that  plaintiff  has  refused  to 
sign  the  challenged  stipulation.  The  authority  of  the 
Secretary  to  exact  the  agreement  set  forth  in  the  stipula¬ 
tion,  as  a  condition  to  the  issuance  of  rights-of-way,  is  the 
issue  in  this  suit. 

Plaintiff  does  not  understand  the  defendant  to  dispute 
that  i^rnily  established  principle,  that  when  Congress  has 
authorized  the  Secretary  to  dispose  of  the  public  lands,  the 
Secretary  may  not  attach  conditions  thereto  not  prescribed 
by  Congress,  and  that  any  attempt  by  the  Secretary  to  do 
so,  will  be  enjoined  by  the  Courts.  Work  v.  Louisiana, 
269  U.S.  250  (1925) ;  Santa  Fe  Pacific  Ry.  Co,  v.  Lane,  244 
U.S.  492  (1917).  The  issue  thus  reduces  itself  to  a  deter¬ 
mination  of  whether  the  conditions  now  demanded  by  the 
Secretary  were  authorized  by  Congress. 

The  Secretary  admittedly  seeks  justification  for  his 
demand  in  the  terms  of  the  Mineral  Leasing  Act  alone.  No 
other  authority  is  claimed.  But  that  Act  accords  the  Sec¬ 
retary  no  authority,  express  or  implied,  to  define,  inter¬ 
pret,  restrict,  or  implement  the  common  carrier  condition 
imposed  by  Congress. 
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a)  There  is  no  Express  Authority  for  the  Secretary’s 
Demands. 

Although  the  “stipulation”  now  demanded  by  the  Secre¬ 
tary  was  not  the  subject  of  a  regulation  when  first  presented 
to  plaintiff,  nor,  in  fact,  when  the  judgment  below  was 
entered,  defendant  vigorously  argues  that  the  “stipulation” 
is  unassailable  because  it  has  now  been  promulgated  by  him 
(section  244.53,  Title  43,  C.F.B.;  16  F.R.  7570).  However, 
there  is  no  express  authority  for  such  attempted  rule¬ 
making. 

Defendant  relies  upon  section  32  of  the  Mineral  Leasing 
Act  for  his  authority  to  issue  regulations.  This  is  a  general 
provision  authorizing  the  promulgation  of  rules  and  regu¬ 
lations  to  carry  out  the  “purposes”  of  the  Act.  It  is  signi¬ 
ficant  that  the  defendant  attempts  to  ignore  the  rule-making’ 
provisions  of  Section  28,  the  section  dealing  with  common 
carriers.  From  a  reading  of  such  section  it  is  apparent 
that  Congress  specified  the  very  language  to  be  employed 
in  expressing  the  common  carrier  condition,  and  carefully 
limited  the  rule-making  power  to  the  mechanics  o'f  the  grant 
and  the  use  of  the  land.  The  common  carrier  condition  was 
excluded  from  the  Secretary’s  rule-making  power  with 
obvious  deliberation. 

Section  28*  authorizes  rights-of-way  **to  the  extent  of  the 
ground  occupied  by  the  send  pipeline  a/nd  twenty-five  feet, 
on  each  side  of  the  same  under  such  regulaiions  and  con¬ 
ditions  as  to  survey,  location,  application  and  use  as  may 
be  prescribed  by  the  Secretary  of  the  Interior  and  upon 
the  express  condition  that  such  pipelines  shall  be  con¬ 
structed,  operated  and  maintained  as  common  carriers.” 

It  will  be  observed  that  the  common  carrier  provision  is 
included  in  the  very  same  sentence  as  the  rule-making  pro¬ 
vision  but  carefully  excluded  from  it.  The  Secretary  would 
distort  this  precise  use  of  language  and  would  read  the 
common  carrier  provision  as  though  it  were  lumped  with 


Text  in  appendix  hereto,  p.  53. 
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the  terms  relating  to  the  land,  namely,  ‘‘survey,  location, 
application  and  use”,  over  which  he  is  given  rule-making 
power. 

The  common  carrier  condition  was  determined  and  speci¬ 
fied  by  Congress.  It  dictated  the  term  to  be  employed.  No 
power  of  interpretation,  definition  or  implementation  was 
invested  in  the  Secretary.  Congress  directed  that  grants 
should  be  upon  “express  condition”  that  the  lines  .“shall 
•  •  •  be  common  carriers.”  The  provision  is  self-executing. 

Where,  as  here,  the  Congress  has  indicated  no  desire  to 
have  the  administrative  agency  interpret  the  words  used 
in  a  statute,  any  erroneous  attempt  to  do  so  by  the  agency 
will  be  rejected.  Statutory  interpretation  is  ultimately  a 
judicial  not  an  administrative  function.  Social  Security 
Board  v.  Nierotko,  327  U.S.  358  (1947). 

Congress  expressly  provided  for  judicial  interpretation 
of  the  common  carrier  condition,  by  providing  in  the  last 
sentence  of  section  28,  that  failure  to  abide  thereby  should 
be  ground  for  forfeiture  of  the  right-of-way  by  the  United 
States  District  Courts. 

The  administration  of  this  section  of  the  Mineral  Leasing 
Act  for  thirty-one  years  demonstrates  that  the  Secretary 
recognized  that  Congress  had  specified  the  terms  of  the 
common  carrier  condition  and  that  no  definition,  interpre¬ 
tation  or  implementation  was  required  of  him.  From  1920, 
when  the  Act  was  passed,  until  1951,  when  the  Secretary 
conceived  his  present  plan  to  regulate  the  transmission  of 
natural  gas,  rights-of-way  were  granted  by  him  with  the 
common  carrier  condition  expressed  in  the  terms  of  the 
statute  (J.A.  295). 

Where  the  Federal  Power  Commission  first  asserted  an 
alleged  statutory  power  ten  years  after  the  passage  of  an 
Act,  the  Supreme  Court  said:  “Failure  to  use  such  an  im¬ 
portant  power  for  so  long  a  time  indicates  to  us  that  the 
Commission  did  not  believe  the  power  existed.”  On  the 
basis  of  such  history  of  administrative  interpretation,  the 
Court  held  that  an  extravagant,  though  possible,  interpre- 
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tation  would  not  be  countenanced.  Federal  Power  Corn^ 
mission  v.  Panhamdle  Eastern  Pipe  Line  Co.,  337  U.S.  498 
(1949).  Speakings  of  other  efforts  of  the  Secretary  of  the 
Interior  to  expand  the  powers  committed  to  him  by  Con¬ 
gress  through  the  adoption  of  regulations,  the  Supreme 
Court  said  in  Work  v.  Hosier,  261  U.S.  352  (1923) : 

“The  record  shows  that  the  Secretary  enlarged  this 
discretion  vested  in  him  and  his  subordinates  into  a 
power  to  lay  down  regulations  *  •  .  However  desirable 
such  regulations  were,  in  view  of  the  changed  circum¬ 
stances,  we  think  they  were  in  the  nature  of  legislation 
beyond  the  power  of  the  Secretary.’^ 

b)  There  is  No  Implied  Authority  for  the  Secretary’s 
Demand 

The  appellant  contends  that  he  has  been  given  authority 
“to  define  specifically  the  obligations  to  be  imposed  upon 
a  common  carrier  of  natural  gas.”  (Brief  15).  According 
to  the  appellant,  the  extent  and  comprehension  of  the  power 
to  regulate  natural  gas  companies  appears  infinite.  The 
very  assertion  of  such  a  reservoir  of  power  argues  mightily 
against  its  existence. 

The  exercise  of  this  power  would  have  such  a  far  reach¬ 
ing  impact  upon  the  natural  gas  industry  that  it  is  incon¬ 
ceivable  that  Congress  could  have  granted  it  to  the 
Secretary  without  a  word  of  recognition  in  the  legislative 
history  of  the  Mineral  Leasing  Act,  and  upon  the  sole 
premise  that  the  two  words,  “common  carrier”,  as  used 
in  the  Act  need  definition.  Congress  does  not  legislate  by 
default. 

Although  the  far  reaching  consequences  of  the  Secretary’s 
present  demand  argue  against  the  wisdom  of  his  policy, 
they  more  eloquently  argue  to  the  correctness  of  the  view 
that  Congress  never  intended  the  bestowal  by  implication 
of  such  vast  power  to  control  the  operations  of  an  industry. 
If  such  had  been  the  intention  of  Congress,  we  may  be  sure 
that  it  would  have  acted  with  more  fullness  of  language  and 
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after  more  consideration  than  is  disclosed  by  a  reading  of 
Section  28  of  the  Mineral  Leasing  Act,  with  its  absence  of 
legislative  backgronnd. 

In  I,  C.  C.  V.  Oregon-Waskington  R.  Co.,  288  U.  S.  14 
(1933),  the  Commission,  acting  under  the  authority  of  a 
section  of  the  Transportation  Act  empowering  it  to  require 
a  rail  carrier  “to  extend  its  line  or  lines directed  a  com¬ 
pany  to  build  a  line  one  hundred  and  eighty-five  miles  into 
an  undeveloped  area.  In  declaring  such  order  invalid  be¬ 
cause  not  authorized  by  the  statute,  the  Supreme  Court 
said  that  had  Congress  intended  to  grant  sudi  vast  powers 
to  compel  the  investment  of  millions  of  dollars,  its  purpose 
“should  be  foxmd  in  the  legislative  history’^  and  that  Con¬ 
gress  would  have  made  its  intention  far  clearer  and  direct 
than  the  “meager  provisions’’  relied  upon  by  the  Com¬ 
mission. 

Whenever  Congress,  on  other  occasions,  has'  seen  fit  to 
bestow  vast  regulatory  power  over  transportation  facilities, 
it  has  adopted  comprehensive  statutory  schemes,  estab¬ 
lished  special  regulatory  bodies,  and  acted  only  after  ex¬ 
tensive  investigation  and  much  debate — over  rail,  motor, 
and  water  transport,  by  enactment  of  the  Interstate  Com¬ 
merce  Act,  see  Title  49,  IT.  S.  Code ;  over  aeronautics  by  the 
Civil  Aeronautics  Act,  49  IT.  S.  C.  §  401  et  seq.;  over 
telephones  and  telegraph  by  the  various  Communications 
Acts  establishing  and  giving  jurisdiction  to  the  Federal 
Communications  Commission,  see  Title  47,  U.  S:  Code;  and 
finally,  over  electricity  by  the  Federal  Power  Act,  16  U.  S. 
C.  §  791a  et  seq.;  and  over  gas  by  the  Natural  Gas  Act,  15 
U.  S.  C.  §§  717-717W. 

However,  despite  the  creation  of  the  Federal  Power 
Commission  and  its  investiture  with  vast  regulatory  power 
over  interstate  gas  transportation,  the  Secretary  contends 
that  he  possesses  an  implied,  additional  power,  newly  dis¬ 
covered  and  yet  untried  over  the  business  practices  of  this 
industry.  Furthermore,  he  wishes  to  exercise  it  not  by 
direct  regulation,  but  by  antecedent  agreement.  He  wishes 
to  govern  by  stipulation,  not  by  rule. 
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But  the  enormous  power  he  claims  for  himself,  and  the 
far  reaching  consequences  of  its  exercise  upon  a  mature 
industry  preclude  a  finding  that  Congress  silently  but  im¬ 
pliedly  made  such  a  grant  of  authority  by  the  sparse  lan¬ 
guage  of  the  Mineral  Leasing  Act. 

In  determining  whether  Congress  impliedly  authorized 
the  Secretary  of  the  Interior,  as  custodian  of  the  public 
lands,  to  require  natural  gas  companies  to  invest  enormous 
sums  for  the  construction  of  additional  facilities  for  the 
transportation  of  common  carrier  gas,  it  is  unanswerably 
significant  that  after  the  most  extensive  study  of  the  natural 
gas  industry.  Congress  expressly  denied  such  power  to  the 
agency  invested  with  sweeping  authority  to  regulate  such 
companies.  Section  7  of  the  Natural  Gas  Act  (15  U.  S.  C. 
717  f  (a))  provides:  “That  the  Commission  shall  have  no 
authority  to  compel  the  enlargement  of  transportation 
facilities.’’ 

Moreover,  for  thirty-one  years  the  Secretary  himself  has 
acquiesced  in  the  non-existence  of  the  power  now  claimed. 
The  length  of  this  period  is  compellingly  suggestive  that 
no  such  implied  grant  was  made  by  the  Act. 

Furthermore,  as  developed  here,  infra,  whatever  implied 
grant  of  x)ower  to  define  the  duties  of  a  common  carrier  was 
derived  from  the  passage  of  the  Mineral  Leasing  Act  in 
1920,  since  the  passage  of  the  Natural  Gns  Act  in  1938,  it 
is  impossible,  without  doing  violence  to  the  sense  of  legis¬ 
lative  logic,  to  infer  the  continued  existence  of  authority  in 
the  Secretary  to  regulate  natural  gas  companies  in  the 
manner  attempted  by  the  stipulation  in  issue. 

c)  Any  Attempted  Grant  of  Rule-Making  Authority  is  Too 
Broad. 

Assuming,  arguendo,  that  Congress  intended  to  empower 
the  Secretary  to  promulgate  regulations  regarding  the  com¬ 
mon  carrier  conation,  such  attempted  grant  by  Congress 
and  the  Secretary’s  regulations  promulgated  thereunder 
would  be  invalid  because  of  the  absence  of  a  “primary 
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standard”  or  “intelligible  principle”  to  guide  his  adminis¬ 
trative  discretion,  thus  making  his  acts  legislative  rather 
than  administrative  in  character.  The  absence  of  such 
guides  is  demonstrated  by  the  freedom  with  which  the  de¬ 
fendant  lays  down  terms  in  his  regulation.  He  has  specified 
that  plaintiff’s  facilities  shall  be  doubled.  If  empowered 
to  do  that,  he  is  equally  free  to  make  the  plaintiff  triple  its 
facilities  or  increase  them  by  one  half.  The  absence  of  a 
guide  supplied  by  Congress  is  more  apparent  when  consid¬ 
eration  is  given  to  those  provisions  of  the  regulation  deal¬ 
ing  with  the  shipper.  He  must  show  gas  supplies,  a  market, 
and  a  certificate.  He  must  prove  economic  feasibility.  He 
must  enter  into  long  term  contracts.  But  where  has  Con¬ 
gress  even  hinted  at  such  factors?  What  are  the  limits 
specified  by  Congress?  All  are  absent,  and  the  Secretary’s 
action  is  legislation  in  its  purest  form.  But  legislative 
functions  may  not  be  delegated  to  executive  officers.  Pana^ 
ma  Refining  Co.  v.  Ryan,  293  U.  S.  388  (1935) ;  ScJiechter 
Poultry  Cory.  v.  United  States,  295  U.  S.  495  (1935). 

When  administrative  action  goes  beyond  the  “standard” 
or  “principle”,  or  if  none  is  provided,  the  regulation  is 
necessarily  invalid. 

“Such  regulations  of  the  Administrative  body  *  * 
are  valid  only  as  subordinate  rules  and  when  found  to 
be  within  the  framework  of  the  policy  which  the  legis¬ 
lature  has  sufficiently  defined  *  •  *.  Walling  v.  Mc- 
Cracken  County  Peach  Growers  Assn.,  50  F.  Supp. 
900,  905. 

It  has  also  been  stated  of  the  Secretary  of  the  Interior : 

“•  •However  desirable  such  regulations  were,  in 
view  of  the  changed  circumstances,  we  think  they  were 
in  the  nature  of  legislation  beyond  the  powers  of  the 
Secretary.”  Work  v.  Hosier,  261  U.  S.  352.  (  ). 
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XL 

THE  STIPULATION  IS  OUT  OP  HARMONY  WITH  THE 
STATUTE  AND  THEREFORE  INVALID. 

Assuming,  arguendo,  that  the  Secretary  is  authorized  to 
specify  by  regulation  the  details  of  a  pipeline’s  common 
carrier  obligation,  it  is  firmly  established  that  such  regula¬ 
tions  would  be  valid  only  to  the  extent  that  they  are  within 
the  framework  of  the  statute  and  serve  its  purposes. 
Regulations  which  create  a  rule  outside  of  or  not  in  har¬ 
mony  with  the  statute  which  they  profess  to  implement  are 
invalid  and  must  be  rejected.  See  ManhatUm  General 
Equipment  Co.  v.  Common,  297  U.  S.  129;  Miller  v.  United 
Stales,  294  U.  S.  435;  Starlc  v.  Wickard,  321  U.  S.  288; 
I/ynch  V.  Tilden  Co.,  265  U.  S.  315;  Addison  v.  Holly  Hill, 
322  U.  S.  607. 

The  defendant  relies  upon  Section  32  of  the  Mineral 
Leasing  Act  as  according  him  rule-making  power.  Re¬ 
ferring  to  this  specific  Section,  this  Court  held  in  West  v. 
U.  S.  ex  rel  Ailing,  58  App.  D.  C.  329,  330,  that  the  Secre¬ 
tary  derived  no  power  to  promulgate  rules  or  regulations 
in  conflict  with  the  express  provisions  of  the  Act. 

a)  The  Obligation  Imposed  is  Not  One  of  a  Common  Carrier. 

As  previously  stated,  the  Secretary  claims  authority  from 
the  Mineral  Leasing  Act  alone  for  his  attempt  by  stipula¬ 
tion  to  regulate  the  common  carriage  of  gas.  The  term, 
“common  carrier”,  used  in  Section  28,  is  no  where  defined 
in  the  Act.  There  is  no  legislative  history  throwing  light 
on  the  meaning  intended  by  Congress.  It,  therefore,  fol¬ 
lows  that  Congress  employed  the  term  in  its  common-law 
meaning.  McNally  v.  HiU,  293  TJ.  S.  131,  136;  Standard 
Oil  V.  United  States,  221  U.  S.  1, 10. 

It  would,  therefore,  appear  only  to  be  necessary  to  ex¬ 
amine  the  conditions  demanded  by  the  Secretary  in  the 
light  of  the  common-law  meaning  of  the  words,  “common 
carrier.”  If  the  Secretary’s  demands  are  either  not  em- 
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braced  within  such  meaning  or  if  they  are  contrary  thereto, 
his  action  is  without  statutory  authority,  and  therefore 
invalid.  Comparison  of  his  demands  with  the  common 
carrier  concept  known  to  the  common  law,  therefore,  ap¬ 
pears  to  be  appropriate. 

The  cases  clearly  indicate  that  the  common  carrier  con¬ 
cept  known  to  the  common  law  did  not  entail  the  obligation 
to  build  additional  facilities  to  accommodate  shippers. 

The  challenged  stipulation  demanded  by  the  Secretary, 
among  other  things,  requires  plaintiff  to  agree  to  build, 
if  approved  by  the  Federal  Power  Commission,  additional 
facilities  equivalent  to  the  capacity  of  the  present  line, 
worth  Forty-five  million  dollars  ($45,000,000.00),  if  not  the 
entire  system,  worth  Three  Hundred  Million  Hollars  ($300- 
000,000.00),  whenever  a  shipper  tenders  gas  for  conunon 
carriage  in  quantities  beyond  the  capacity  of  available 
space  in  the  line. 

In  Penna.  R.  Co.  v.  Puritan  Coal  Co.,  237  U.  S.  121  (1915), 
suit  was  brought  against  the  railroad  because  it  had  not 
furnished  cars  in  sufficient  number  to  accommodate  plain¬ 
tiff,  in  alleged  violation  of  the  railroad’s  common  carrier 
obligation.  In  rejecting  the  claim  of  the  shipper,  the 
Supreme  Court  used  the  following  colorful  language  (p. 
133): 

“The  common  law  of  old  in  requiring  the  carrier 
to  receive  all  goods  and  passengers  reco^ized  that  ‘if 
his  coach  be  full’  he  was  not  liable  for  failing  to  trans¬ 
port  more  than  he  could  carry.  Hutchinson  on  Car¬ 
riers,  146;  Levett  v.  Hohhs,  2  Shower,  127;  Riley  v. 
Horne,  2  Bing.  217 ;  Peet  v.  Ry.,  20  Wise.  594.” 

Speaking  of  common  carriers,  the  Supreme  Court  many 
years  ago  said  in  The  Niagara  v.  Cordes,  21  How.  7,  62  U. 
S.  41  (1858) : 

•  •j^ost  of  the  rules  of  law  prescribing  the  duties 
of  a  carrier  for  hire,  and  regulating  the  manner  of 
their  exercise,  have  existed  for  centuries,  and  they 
cannot  be  modified  or  relaxed  except  by  the  interposi¬ 
tion  of  the  legislative  power  of  the  Constitution.  •  •  •  ” 
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The  Court  added : 

•  •A  common  carrier  is  one  who  undertakes  for 
hire  to  transport  the  goods  of  those  who  may  choose  to 
employ  him,  from  place  to  place.  He  is,  in  general, 
bound  to  take  the  goods  of  all  who  offer,  unless  his 
complement  for  the  trip  is  full,  *  *  • 

Defendant  argues  that  these  cases  have  no  application 
because  they  did  not  deal  with  situations  where  the  car¬ 
rier’s  system  is  utilized  to  capacity  with  the  transporta¬ 
tion  of  his  own  freight.  There  is  no  indication  in  the  de¬ 
cisions  that  any  such  situation  would  have  required  the 
building  of  a  new  railroad  or  the  purchase  of  a  new  steam¬ 
ship.  Certainly,  no  such  requirement  should  result  from 
the  lack  of  common  carrier  facilities  because,  as  here,  the 
transportation  system  is  utilized  to  capacity  by  valid  direc¬ 
tion  of  a  Governmental  agency.  The  Secretary  refuses  to 
recognize  the  indisputable  fact  that  there  is  presently  no 
available  space  in  the  line  for  the  transportation  of  com¬ 
mon  carrier  gas  because  the  Federal  Power  Commission, 
acting  within  its  statutory  authority,  has  found,  on  the 
record  before  it,  that  the  transportation  of  common  carrier 
gas  is  presently  not  in  the  public  interest,  and  has  certifi¬ 
cated  the  line  for  use  only  in  the  manner  presently  em¬ 
ployed.  To  permit  the  Secretary  to  require  the  building 
of  a  new  line  or  entire  system  as  a  penalty  for  adhering  to 
the  lawful  directives  of  the  Federal  Power  Commission, 
would  seem  to  offend  against  the  most  fundamental  con¬ 
cepts  of  equity  and  argue  strongly  against  the  authority 
and  power  of  the  Secretary  to  carry  out  his  demand.  If 
the  Secretary  is  dissatisfied  with  the  present  arrangement, 
he  should  address  his  complaint  to  the  Federal  Power  Com¬ 
mission,  not  to  the  plaintiff. 

In  7.  C.  C.  V.  Oregon-Washington  R.  Co.,  288  U.  S.  14 
(1933),  the  Commission,  acting  under  authority  of  that 
section  of  the  Transportation  Act  empowering  it  to  require 
a  railroad  “to  extend  its  line  or  lines”,  issued  an  order  to 
the  railroad  to  construct  a  line  one  hundred  and  eighty-five 
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miles  in  length  to  permit  the  development  of  a  new  area. 
In  an  appeal  to  the  Circuit  Court  of  Appeals,  this  order 
wa^  held  to  be  beyond  the  authority  of  the  Commission  to 
issue.  In  affirming  the  Appellate  Court  decision  and  vaca¬ 
ting  the  Commission's  order,  the  Supreme  Court,  speaking 
through  Mr.  Justice  Roberts,  said  (p.  35) : 

“  •  •  •  We  should  expect,  if  Congress  were  intending 
to  grant  to  the  Commission  a  new  and  drastic  power  to 
compel  the  investment  of  enormous  sums  for  the  devel¬ 
opment  or  service  of  a  region  which  the  carrier  had 
never  theretofore  entered  or  intended  to  serve,  the 
intention  would  be  expressed  in  more  than  a  clause  in 
a  sentence  dealing  with  car  service.  As  said  in  Inter¬ 
state  Commerce  Commission  v.  Los  Angeles,  280  U.  S. 

.  52,  70:  ‘If  Congress  had  intended  to  ^ve  an  executive 
tribunal  unfettered  capacity  for  requisitioning  invest¬ 
ment  of  capital  of  the  carrier's  and  the  purchase  of 
large  quantities  of  land  and  material  in  an  adverse 
proceeding,  we  may  well  be  confident  that  Congress 
would  have  made  its  meaning  far  clearer  and  more 
direct  than  in  the  present  meager  provisions  of  the 
Transportation  Act.  ’ 

“Moreover,  if  the  purpose  were  that  claimed  by  the 
Commission,  support  should  be  found  in  the  legislative 
history.  But  none  has  been  called  to  our  attention  • 

Referring  to  cases  cited  by  the  Commission,  the  Court 
continued  (p.  41)  : 

ti  •  decisions  are  far  from  sustaining  the 

validity  of  an  order  which  seeks  to  require  the  invest¬ 
ment  of  million  of  dollars  in  a  new  venture  in  undevel¬ 
oped  areas.  Such  a  compulsion  imposes  burdens  that 
are  not  incident  to  its  engagement.” 

In  the  present  case,  the  Secretary  argues  that  the  two 
words,  “common  carrier,”  empower  him  to  condition  rights- 
of-way  across  so  much  as  one  foot  of  public  land  upon  an 
agreement  by  the  pipeline  company  that  it  will  duplicate 
its  entire  system  at  a  cost  of  hundreds  of  millions  of  dollars. 
As  said  by  the  Supreme  Court,  if  Congress  had  intended 
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such  far  reaching  power,  undoubtedly  it  would  have  used 
more  than  the  present  “meager’’  term. 

So  far  reaching  did  the  Congress  consider  the  obligation 
to  build  new  facilities,  that  in  gr^lnting  sweeping  regulatory 
powers  to  the  Federal  Power  Commission,  it  provided  in 
section  7  of  the  Natural  Gas  Act  (15  U.  S.  C.  717f  (a)): 
“That  the  Commission  shall  have  no  authority  to  compel 
the  enlargement  of  transportation  facilities.”  Although 
the  power  to  order  new  facilities  is  thus  expressly  denied 
to  the  agency  established  by  Congress  to  regulate  natural 
gas  companies,  the  defendant,  as  custodian  of  public  lands, 
argues  that  Congress  intended  to  entrust  him  with  such 
power.  No  support  for  this  absurd  inconsistency  in  legis¬ 
lative  policy  charged  to  Congress  by  such  argument  of  the 
defendant  can  be  found  in  his  assertion  that  in  passing  the 
Natural  Gas  Act  the  Congress  was  exercising  its  constitu¬ 
tional  power  over  interstate  commerce,  and  in  the  Mineral 
Leasing  Act,  its  power  over  the  public  domain.  It  must 
be  assumed  that  the  legislature  does  not  express  conflicting 
policies  simply  because  it  has  plenary  power  under  two 
separate  provisions  of  the  Constitution. 

It  has  only  recently  been  held  by  this  Court  that,  al¬ 
though  Congress  has  the  power  to  require  of  those  trans¬ 
mitting  electrical  power  across  public  lands  an  agreement 
to  increase  facilities  and  capacity  to  accommodate  the 
United  States,  Congress  considered  the  advisability  of  such 
course  one  of  major  consideration,  and  after  weighing  the 
problem,  clearly  declared  its  policy  to  be  against  such 
course-  Idaho  Power  Co.  v.  Federal  Power  Commissioriy 
U.  S.  App.  D.  C.  ,  189  F.  2d  665  (1951).  The  Fed  - 
eral  Power  Commission,  nevertheless,  inserted  such  a  con¬ 
dition  in  a  license  issued  by  it.  This  Court  struck  down 
the  condition  as  contrary  to  the  expressed  policy  of  Con¬ 
gress  and  beyond  the  statutory  power  of  the  Commission 
to  impose. 

In  determining  whether  the  Secretary  of  Interior  has 
such  statutory  power  over  natural  gas  companies,  it  cannot 
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be  over  emphasized  that,  in  the  thirty-one  years  since  the 
passage  of  the  Mineral  Leasing  Act,  dnring  which  time  the 
Secretary  has  granted  many  rights-of-way,  he  has  never 
undertaken  to  assert  the  power  as  now  claimed  (J.  A. 
295).  The  significance  of  this  is  well  illustrated  by  the 
decision  of  the  Supreme  Court  in  the  case  of  Federal 
Power  Commission  v.  Panhandle,  337  U.  S.  498  (1949), 
supra. 

In  denouncing  other  attempts  by  the  Secretary  to  legis¬ 
late  outside  of  the  statute  controlling  his  actions  by  the 
attachment  of  conditions  not  authorized  by  Congress,  the 
Supreme  Court  said  in  United  States  v.  George,  228  U.  S. 

14  (1913) : 

“If  the  Secretary  of  the  Interior  may  add  by  regula¬ 
tion  one  condition,  may  he  not  add  another?  If  he  may 
require  a  witness  or  witnesses  in  addition  to  what  [the 
statute]  requires,  why  not  other  conditions,  and  the 
disposition  of  the  public  lands  thus  be  taken  from  the 
legislative  branch  of  the  Government  and  given  to  the 
discretion  of  the  Land  Department?” 

b)  The  Stipulation  is  Invalid  Because  it  Contravenes  Public 
Policy. 

Under  the  terms  of  the  proposed  stipulation,  plaintiff  is 
required  to  petition  the  Federal  Power  Commission  for 
authority  to  build  new  facilities  when  gas  beyond  the 
available  capacity  of  the  present  line  is  tendered  for  com¬ 
mon  carriage.  Defendant  demands  that  plaintiff  bind  itself 
to  file  such  a  petition  with  the  Federal  Power  Commission 
irrespective  of  whether  plaintiff  feels  that  such  additional 
facilities  are  in  the  public  interest.  Moreover,  it  is  un¬ 
deniably  implicit  in  the  proposed  stipulation,  that  plaintiff 
agrees  not  only  to  so  petition  the  Federal  Power  Commis¬ 
sion,  but  also  to  support  such  petition.  It  should  be  stated, 
parenthetically,  that  such  petitions  are  required  by  statute 
to  be  made  under  oath  (Sec.  7  of  the  Natural  Gas  Act, 

15  U.S.C.  717f  (d) ).  Plaintiff  is  thus  asked  to  stultify  itself 
by  agreeing  to  file  and  support  a  petition  with  which  it 
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may  be  out  of  sympathy  and  the  granting  of  which,  in  its 
opinion,  may  be  contrary  to  the  public  interest. 

An  agreement  of  similar  nature  was  struck  down  by  the 
Supreme  Court  of  Illinois  as  clearly  contrary  to  public 
policy.  Doane  v.  Chicago  City  Railway  Co.,  160  HL  22,  45 
N.E.  507,  35  L.E.A.  588. 

As  the  Federal  Power  Commission  is  without  authority 
to  order  a  natural  gas  company  to  build  new  facilities, 
except  upon  petition  of  such  company  (15  U.S.C.  717f  (a)), 
so,  in  the  case  just  cited,  was  the  City  Council  without 
authority  to  order  or  authorize  a  street  railway  company 
to  build  a  line  on  any  street,  except  upon  petition  from  a 
certain  percentage  of  the  abutting  land  owners.  One  such 
land  owner  entered  into  a  contract  with  the  transit  com¬ 
pany  to  file  the  necessary  petition  in  consideration  of  the 
company's  agreement  to  build  only  a  single  track.  In  de¬ 
nouncing  this  agreement,  the  Supreme  Court  of  Illinois, 
in  a  carefully  considered  opinion  supported  by  copious 
authorities,  said: 

•  the  abutting  property  owners,  who  sign  the 
petition  and  thus  put  in  motion  the  legislative  action  of 
the  common  council,  are  to  a  certain  extent  charged 
with  a  duty  to  the  public.  As  the  rights  of  third 
persons  and  of  the  general  public  are  thus  affected  by 
the  action  of  the  property  owners  who  sign  the  peti¬ 
tion,  they  have  no  right  to  sell  their  signatures  thereto. 
Public  policy  requires  the  unbiased  and  uninfluenced 
judgment  of  such  signers  (citing  cases).” 

In  Jacobs  v.  Tobiason,  65  Iowa  245,  21  N.W.  590,  the 
Court  considered  the  validity  of  an  agreement  by  an  inter¬ 
ested  party,  for  a  consideration,  to  abandon  a  proceeding 
instituted  by  him  for  the  establishment  of  a  public  high¬ 
way.  In  condemning  such  agreement  as  contrary  to  public 
policy  and  invalid,  the  Court  said : 

*  Proceedings  for  the  establishment  of  public 
highways  are  essentially  public  in  their  character  .  .  . 
The  proceeding  can  be  instituted,  it  is  true,  only  on  the 
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petition  of  some  member  of  the  public  who  is  interested 
in  the  question.  ...  In  instituting  and  carrying  on  the 
proceeding  he  acts,  in  a  sense,  in  a  public  capacity.  He 
invokes  the  power  of  the  state,  and  it  is  exercised  for 
the  benefit  of  the  common  public,  and  he,  in  a  sense, 
represents  that  public,  and  stands  for  it  in  the  proceed¬ 
ing.  It  is  true  he  cannot  be  compelled  to  institute  the 
proceeding,  and  it  may  be  true,  also,  that,  having 
voluntarily  begun  it,  he  cannot  be  compelled  to  con¬ 
tinue  it  to  a  final  result. .  .  .  But  when  he  has  assumed 
a  position  of  trust  towards  the  public,  and  instituted  a 
proceeding  of  public  concern,  he  cannot  be  permitted 
to  make  the  question,  whether  he  will  remain  in  the 
position  or  continue  the  proceeding,  a  matter  of  private 
bargain  for  his  own  emolument.” 

c)  The  StLpulatioii  is  Invalid  Because  it  Does  not  Serve  the 
Purposes  of  the  Statute. 

The  stipulation  provided  for  in  the  regulation  is  invalid 
because  it  is  outside  of  and  inconsistent  with  the  statute 
it  purports  to  implement.  Under  the  guise  of  regulating 
as  to  the  common  carrier  provision,  the  conditions  now 
demanded  by  the  Secretary  impose  obligations  foreign  to 
a  common  carrier  and  out  of  harmony  with  the  statute. 
The  statute  expressly  provides  that  the  line  shall  be 
operated  as  a  common  carrier,  but  the  regulation  of  the 
Secretary  supposes  that  it  shall  7i>ot  be  so  operated, 
but  that,  in  lieu  thereof,  another  line  shall  be  built  and  so 
operated.  No  justification  for  this  can  be  found  in 
the  statute.  If  the  existing  line  is  not  operated  in 
accordance  with  the  law,  the  Secretary  is  not  empowered 
to  grant  forgiveness  in  consideration  of  the  erection  of  a 
line  which  does.  The  basic  provisions  of  the  stipulation 
can  not  be  squared  with  the  claimed  policy  of  the  legis¬ 
lature. 

Furthermore,  the  regulation  does  not  in  fact  provide  that 
the  increased  facilities  shall  be  operated  as  a  common  car¬ 
rier.  Under  the  terms  of  the  regulation,  the  shipper  must 
not  only  show  adequate  gas  supply,  markets,  and  economic 
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feasibility  in  order  to  get  the  additional  facilities,  failing 
which  the  shipper  presumably  goes  without  common  carrier 
service,  but  after  the  new  facilities  are  built,  the  shipper 
must  “agree  to  offer  natural  gas  for  transportation 
through  the  applicant’s  pipeline  *  *  *  in  such  amounts  and 
for  such  period  of  time  as  will  be  sufficient  to  pay  the 
construction  and  operation  costs  allocable  to  his  shipments, 
plus  a  reasonable  return  on  the  investment  *  * 

Such  requirements  as  to  a  shipper  are  totally  foreign  to 
a  common  carrier  relationship.  In  fact,  the  regulation 
creates  in  the  shipper  the  precise  relationship  to  the  pipe¬ 
line  company  in  regard  to  the  proposed  facilities,  as  the 
Secretary  denounces  as  violative  of  the  common  carrier 
provision  in  regard  to  the  existing  facilities. 

It  must  be  apparent  that  if  the  shipper  must  enter  into 
an  agreement  to  ship  gas  in  such  quantities  and  for  such 
time  as  to  make  the  line  profitable,  the  resulting  relation¬ 
ship  is  one  of  contract  carriage  and  not  common  carriage. 
And  it  should  be  equally  clear  that  while  the  shipper  and 
carrier  are  thus  engaged  in  the  performance  of  their 
contract,  the  line  is  not  available  to  others  as  a  common 
carrier.  The  regulation  thus  defeats  its  own  purposes  and 
in  no  way  serves  the  alleged  policy  of  Congress. 

This  bizarre  result  is  apparently  recognized  by  the 
defendant.  In  his  brief  he  attempts  to  sustain  the  validity 
of  his  regulation  by  arguing,  in  effect,  that  if  it  does 
not  serve  the  purpose  of  making  the  line  a  common  carrier, 
at  least  the  pipeline  company  should  not  complain,  because 
the  result  is  more  “favorable”  than  would  flow  from  en¬ 
forcement  of  the  law.  He  concedes  that  “with  the  statute 
spelling  out  the  express  requirement  that  permittees  be 
common  carriers,  it  appears  that  the  Secretary  could 
simply  require  such  permittees  to  transport  through  the 
pipelines  any  natural  gas  that  might  be  offered  for 
carriage.”  (Brief  17).  If  the  statute  is  mandatory,  as  the 
Secretary  argues,  he  may  not,  by  regulation  or  o^erwise, 
circumvent  its  terms. 
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The  defendant  further  attempts  to  justify  the  regulation 
although  inferentially  conceding  that  it  does  not  serve  a 
common  carrier  purpose.  He  argues  that  his  regulation 
is  appropriate  “since  the  physical  nature  of  a  pipeline 
makes  it  difficult,  if  not  impossible,  simply  to  sell  tickets 
to  transport  gas  as  other  common  carriers  do.^’  (Brief  11). 
“Such  specification”,  says  the  defendant,  “is  particularly 
appropriate  here  in  view  of  the  physical  nature  of  pipeline 
transmission  where  the  common  carrier  requirement  cannot 
be  enforced  simply  by  directing  the  carrier  to  accept  any 
natural  gas  that  is  offered  for  carriage  *  *  .”  (Brief  16). 
These  same  observations  were  developed  in  the  legislative 
history  of  the  Natural  Gas  Act  and  prompted  the  numerous 
expressions  by  sponsors  of  the  bill  that  pipeline  companies 
were  not  to  be  common  carriers.  (See  legislative  history 
in  this  brief.) 

Thus,  because  the  character  of  the  industry  and  the 
physical  nature  of  the  transmission  of  gas  make  it  virtually 
impossible  for  pipelines  to  act  as  a  common  carrier, 
defendant  attempts  to  justify  his  regulation  on  the  ground 
that  the  pipelines  must  at  least  become  contract  carriers 
for  additional  shippers.  In  such  event,  the  regulation 
supposes  that  the  common  carrier  provision  of  the  statute 
will  be  satisfied.  The  regulation  is,  therefore,  both  outside 
and  foreign  to  the  framework  and  policy  of  the  statute. 
Under  such  circumstances,  it  is  invalid.  Of  similar 
attempts  at  legislation  by  regulations  promulgated  by  the 
Secretary  of  the  Interior,  it  has  been  said: 

“If  [the  regulation]  is  valid,  the  Secretary  of  the 
Interior  has  power  to  abridge  or  enlarge  the  statute 
at  will.  If  he  can  define  one  term  he  can  another.  If 
he  can  abridge,  he  can  enlarge.  Such  power  is  not 
regulation,  it  is  legislation.  The  power  of  legislation 
was  certainly  not  intended  to  be  conferred  upon  the 
Secretary.”  United  States  v.  Verde  Copper  Co.,  196 
U.S.  207,  215. 
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d)  The  Eegnlation  is  Invalid  Because  the  Natural  Gas  Act 
Impliedly  Repealed  the  Common  Carrier  Provision  of 
the  Mineral  Leasinif  Act. 

The  difficulties  of  making  common  carriers  out  of  natural 
gas  pipelines,  envisaged  by  defendant  in  his  brief,  were 
well  known  to  Congress  when  adopting  the  Natural  Gas 
Act.  These  same  factors,  and  others,  prompted  the 
sponsors  of  the  bill  to  declare  in  the  most  positive  terms 
that,  under  the  proposed  legislation,  later  enacted,  natural 
gas  pipeline  companies  were  not  to  be  common  carriers, 
and  the  Legislature  so  intended  in  passing  the  Natural  Gas 
Act,  thus  impliedly  repealing  the  common  carrier  provision 
of  Section  28  of  the  Mineral  Leasing  Act. 

Plaintiff  is  well  aware  of  the  firmly  established  principle 
that  implied  repeals  are  not  favored  in  the  law.  However, 
it  is  equally  well  settled  that  in  considering  two  statutes, 
the  Court  is  bound  to  give  effect  to  the  latest  expression  of 
the  legislative  intent.  In  seeking  this  intent,  it  has  been 
very  aptly  stated  by  the  Courts : 

“Plain  legislative  intent  should  not  be  thwarted  by 
overstressing  the  sometimes  useful  canon  of  construc¬ 
tion,  that  repeals  by  implication  are  not  favored  in 
the  law.’^  Hudson  Motor  Ca/r  Co.  v.  Hertz,  121  F.  2d. 
326,  cert.  den.  31  U.S.  696. 

The  legislative  intent  is  to  be  derived  not  only  by  con¬ 
sideration  of  the  language  utilized,  but  also  by  examination 
of  the  history  of  such  Acts,  the  history  of  the  times,  the 
facts  and  circumstances  surrounding  their  enactment,  and 
the  consequences  of  one  construction  over  the  other. 

At  the  time  of  the  passage  of  the  Mineral  Leasing  Act 
in  1920,  the  transportation  of  natural  gas  by  pipelines  was 
virtually  unknown.^  The  legislative  history  is  entirely 
silent  as  to  the  consideration,  if  any,  accorded  by  Congress 
to  gas  pipelines  when  the  common  carrier  provision  was 
made  applicable  to  them.  Present-day  problems,  purposes 


1  See  House  Eeport,  2651,  p.  2,  to  H.  B.  12680  (80  Cong.  Eec.  7242). 
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and  uses  of  such  lines  had  not  been  foreseen.  With  the 
development  of  the  natnral  gas  industry,  it  became  con¬ 
vincingly  clear  to  Congress  that  regulation  thereof  was 
necessary  in  the  public  interest.  Congress  directed  the 
Federal  Trade  Commission  to  make  an  extensive  study  of 
the  industry  and  recommendations  as  to  its  regulation. 
The  influence  of  this  study  on  the  ultimate  legislation  is 
expressly  acknowledged  in  the  opening  paragraph  of  the 
Natural  Gas  Act  (Act  of  June  21, 1938,  c.  556,  52  Stat.  821; 
15  U.S.d  717  (a)). 

From  the  legislative  history  of  the  Natural  Gas  Act 
(hereafter  developed  in  this  brief)  and  consideration 
of  the  terms  of'  the  Act,  it  is  abundantly  clear  that 
Congress  did  not  intend  that  natural  gas  pipelines  should 
be  common  carriers,  but  rather  that  they  should  be 
monopolies  regulated  exclusively  by  the  Federal  Power 
Commission. 

Congress  declared  that  the  business  of  transporting  gas 
for  ultimate  distribution  to  the  public  is  affected  with  a 
public  interest  and  that  Federal  regulation  thereof  was 
necessary.  (Sec.  1;  15  TJ.S.C.  717  (a)).  Such  regulation 
was  committed  to  the  Federal  Power  Commission,  and  the 
operation  of  interstate  pipelines  was  prohibited  except  upon 
a  certificate  from  the  Commission  predicated  on  a  finding 
that  the  proposed  service  was  required  by  the  public  con¬ 
venience  and  necessity.  The  Commission  was  expressly 
authorized  by  Congress  to  attach  to  the  issuance  of  such 
certificates  and  to  the  exercise  of  the  rights  granted  there¬ 
under  such  reasonable  conditions  as  the  public  convenience 
and  necessity  required  (Sec.  7;  15  TJ.S.C.  717  f).  Other 
sweeping  powers  of  regulation  were  entrusted  to  the  Com¬ 
mission.  In  this  connection,  it  is  appropriate  to  consider 
what  was  said  by  this  Court  in  CaU<m  v.  Disirict  of 
ColumUdy  16  App.  D.C.  271,  277 : 

“It  is  true  that  repeal  by  implication  is  not  favored, 
but  it  is  well  settled  law  tiiat  repeal  by  implication  is 
just  as  effective  as  express  repeal,  where  the  later 
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enactment  covers  the  whole  subject  matter  of  the 
previous  law  and  is  plainly  intended  to  prescribe  the 
only  rule  which  shall  govern.’’ 

It  should  be  obvious  that  Congress  did  not  intend  to  em¬ 
power  two  agencies  to  regulate  the  same  subject  in  the 
same  field  with  conflicting  results.  This  the  defendant  him¬ 
self  recognized,  and  in  the  light  of  the  sweeping  powers 
committed  to  the  Commission,  he  wrote  to  that  Agency  on 
June  16,  1950,  asking  that  a  common  carrier  obligation  be 
included  as  a  condition  to  the  certificate  which  the  Com¬ 
mission  then  had  under  consideration.  He  explained  his 
request  by  submitting  a  legal  memorandum  to  prove  that, 
since  the  passage  of  the  Natural  Gas  Act,  the  Commission, 
rather  than  the  Secretary  of  the  Interior,  was  charged 
with  regulating  natural  gas  companies,  even  as  to  any 
common  carrier  activity.  (JJl.  240). 

Such  was  then  the  Administrative  interpretation  of  the 
two  Acts  by  the  present  defendant.  Only  after  the  Com¬ 
mission  refused  to  condition  the  certificate  then  under 
consideration  with  common  carrier  provisions,  because  not 
found  to  be  in  the  public  interest,  did  the  defendant  con¬ 
clude  that  his  own  legal  memorandum  was  in  error  and 
that,  as  now  claimed  in  this  case  as  reason  for  the  stipula¬ 
tion,  he  must  enforce  the  common  carrier  Obligation- 

Defendant  makes  the  point  that  he  can  now  impose 
common  carrier  obligations  upon  gas  pipelines  because  the 
challenged  regulations  were  worked  out  in  conjunction  witji 
the  Federal  Power  Commission.  But  neither  the  Federal 
Power  Commission  nor  any  executive  agency  of  the 
Government  can  breathe  validity  into  a  regulation  which  is 
void  because  the  Congress  has  deprived  the  author  of  the 
necessary  power  to  promulgate  it. 

Careful  examination  of  the  legislative  history  of  the 
Natural  Gas  Act,  consideration  of  its  terms,  and  a  com¬ 
parison  of  such  terms  with  the  common  carrier  provision 
of  the  Mineral  Leasing  Act  will  convincingly  demonstrate 
that  the  Secretary  was  more  nearly  right  when  he  acknow- 
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ledged  in  his  letter  of  June  16, 1950,  to  the  Commission,  that 
since  the  passage  of  the  Natural  Gas  Act,  regulation  of  gas 
pipelines,  including  the  extent  of  common  carrier  obliga¬ 
tions,  if  any,  was  entrusted  to  the  Commission. 

Legislative  History  of  Natural  Gas  Act 

The  Natural  Gas  Act,  approved  June  21,  1938  (52  Stat. 
821;  15  U.S.C.  717),  is  comprehensive  legislation  which,  as 
stated  in  section  1  (b),  governs  the  transportation  of  aU 
natural  gas  in  interstate  commerce. 

As  disclosed  by  section  1  (a)  of  the  Act,  the  Natural  Gas 
Act  had  its  origin  in  Senate  Resolution  83,  70th  Congress, 
1st  Session,  adopted  on  February  15, 1928,  which  authorized 
and  directed  the  Federal  Trade  Commission  to  inquire  into 
and  report  to  the  Senate  concerning,  among  other  things, 
various  phases  of  the  interstate  transmission  of  electricity 
and  gas.  The  exhaustive  report  eventually  reached  95 
volumes. 

In  a  section  of  the  report  dealing  principally  with  public 
utility  holding  companies  (Part  73A,  filed  January  28, 
1935),  the  Commission,  promising  extensive  study  of  inter¬ 
state  gas  transmission,  stated  (p.  75) : 

“So  far  as  the  Commission  feels  able  to  express  an 
opinion  at  this  time  about  the  natural-gas  situation, 
which  involves  special  and  extraordinary  problems  of 
regulation*  its  principal  conclusions  are:  (1)  that  the 
major  feature  of  the  problem  is  the  proper  conserva¬ 
tion  of  natural  gas  through  Federal  action,  which 
begins  with  the  control  of  gas-well  drilling  and  the 
other  primary  activities  of  gas  production;  and  (2) 
that  pending  formulation  of  Federal  conservation 
policy  and  of  methods  of  control  for  the  entire  business, 
the  Congress  may  well  give  consideration  to  the  enact¬ 
ment  of  legislation  declaring  all  interstate  gas  pipe 
lines  to  be  common  carriers  or  public  utilities  subject 
to  Federal  control  and  regulation  as  to  construction, 
operation,  financing,  and  matters  affecting  the  pur¬ 
chase,  shipment,  sale,  and  distribution  of  natural  gas.” 


*  Underlining  ours  thxonghont,  unless  otherwise  indicated. 
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It  wiU  be  noted  from  the  quotation  set  forth  just  above 
that  the  Commission  suggests  an  alternative;  namely,  that 
interstate  gas  pipe  lines  be  made  common  carriers  or  public 
I  utilities  subject  to  Federal  control  and  regnlation. 

On  February  6,  1935,  Mr.  Rayburn  introduced  a  bill  in 
the  House  (H.  R.  5423)  for  the  control  and  elimination  of 
I  public  utility  holding  companies  (79  Cong.  Rec.  1624).^ 
Title  III  of  this  bill,  providing  for  the  regulation  of  the 
,  transmission  and  sale  of  natural  gas  in  interstate  commerce, 
with  significant  amendments,  ultimately  became  the  Natural 
Gas  Act  of  1938.* 

Section  303  (a)  of  title  HI  of  the  bill  as  originally  drafted 
I  contained  a  common  carrier  provision  reading  as  follows: 

‘‘It  shall  be  the  duty  of  every  distributor  to  furnish 
natural  gas  to,  exchange  natural  gas  with,  and  transmit 
natural  gas  for  any  person  upon  reasonable  request 
therefor.’’ 

Hearings  were  held  on  the  biU,  in  which  this  provision 
was  attacked  as  being  unrealistic  and  unworkable  by 
'  virtually  every  witness  from  the  natural  gas  industry  who 
appeared  before  the  committe.'*'  * 

!  Commissioner  Walter  M.  W.  Splawn  of  the  Interstate 
I  Commerce  Commission  explained  the  origin  of  the  common 
carrier  feature  of  title  III  hy  saying  that  “Due  to  the  rush 
•  •  •  title  III  inadvertently  went  beyond  the  intent  in  that 
regard.”  As  to  the  merits  of  a  common  carrier  provision- 
applied  to  natural  gas  lines,  he  testified  (pp.  2212,  2213) 

2  This  bill,  without  the  provisions  relating  to  natural  gas  utilities,  and  S. 
1725,  known  as  the  Wheeler-Baybum  bill,  became  the  Public  Utili^  Act  of 
1935  (49  Stat.  803). 

3  Prior  bills  not  passed  may  be  considered  as  part  of  the  legislative  history 
of  a  statute.  See  T.W^.  v.  Cimil  Aeronautics  Board  (1949),  336  TJ.  S.  601, 
605-606;  Brooklyn  Bank  v.  O’Neil  (1945),  324  U.  8.  697,  705-712;  Eeker  v. 
Western  Pacific  S.  Carp.  (1942),  318  TJ.  S.  448,  473. 

4  See  hearings,  pages  1698-1700,  1729-1733,  1740-1741,  1803-1804,  1813-1814, 
1841-1842,  1867,  1907,  2282-2284. 

I  5  Committee  hearings  are  a  part  of  the  legislative  history  of  a  bill  See 
T.W.A.  V.  Civil  Aeronautics  Board,  supra,  n.  9;  Helvering  v.  Griffiths  (1943), 
318  TJ.  8.  371,  375. 
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that  the  wisdom  of  sooh  a  provision  was  hi^y  qnestion- 
able. 

As  a  result  of  this  and  the  other  testimony,  H.  B.  5423 
was  never  reported  out  by  the  House  Committee  and  the 
next  bill  introduced  in  Congress  to  regulate  the  trans¬ 
mission  and  sale  of  natural  gas  in  interstate  commerce  con¬ 
tained  no  common  carrier  provision.  In  fact,  these  hear¬ 
ings  marked  the  last  appearance  of  a  common  carrier  pro¬ 
vision  in  any  of  the  drafts  leading  up  to  the  final  enactment 
of  the  Natural  Gas  Act. 

On  December  31,  1935,  the  Federal  Trade  Commission 
submitted  to  the  Senate  the  final  section  of  its  report,  Part 
84- A,  dealing  ‘‘primarily  with  groups  and  companies  of 
the  natural  gas  and  natural  gas  pipe  line  industry.”  The 
section  concluded  with  a  summary  statement  of  recom¬ 
mendations,  No.  3  of  which  read  in  part  (pp.  616-617) : 

“3.  Regulation  of  interstate  gas  pipe  line  companies. 
A  Federsd  regulatory  law  should  be  enacted  applicable 
to  interstate  natural  gas  pipe  lines  which  transport  gas 
for  ultimate  sale  to  and  use  by  the  public,  *  •  • 

It  will  thus  be  noted  that  whereas  the  Federal  Trade 
Commission  in  its  interim  report  to  the  Congress  had  re¬ 
commended  that  gas  pipe  lines  be  made  either  common 
carriers  or  regulated  public  utilities,  the  final  report  of  the 
Commission,  made  after  study  of  the  problems  of  gas  trans¬ 
mission,  was  notably  silent  as  to  any  common  carrier 
suggestion  and  recommended  only  that  such  lines  be 
regulated  as  a  utility. 

Following  the  final  report  of  the  Federal  Trade  Com¬ 
mission,  Mr.  Lea  of  California  introduced  in  the  House  of 
Bepresentatives  the  first  separate  measure  to  regulate  the 
transmission  and  sale  of  natural  gas  in  interstate  commerce 
(H.  B.  11662, 74th  Cong.,  2d.  Sess. ;  80  Cong.  Bee.  3407).  The 
common  carrier  provision  of  title  m  of  the  earlier  bill 
(H.  B.  5423)  was  conspicuously  absent. 


34 


The  House  Committee  on  Interstate  and  Foreign  Com¬ 
merce  held  hearings  on  H.  R.  11662  *  which  throw  further 
light  on  the  intent  of  Congress  in  its  final  enactment  of  the 
Natural  Gas  Act.  The  intention  of  the  draftsmen  is  made 
clearly  manifest  by  these  hearings.  Their  pui*pose  was  to 
make  natural  gas  pipelines  regulated  public  utility  monop¬ 
olies  and  not  common  carriers. 

Dozier  A.  DeVane,  the  Solicitor  of  the  Federal  Power 
Commission,  testified  before  the  committee  as  follows 
(p.  38) : 

“Mr.  Cole.  They  are  not  made  common  carriers. 

“Mr.  DeVane.  No;  not  the  gas  pipe  lines.^* 

Colonel  William  T.  Chantland,  in  charge  of  legal  work 
Federal  Trade  Commission,  testified  as  follows  (p.  58) : 

“Mr.  Cole.  This  bill  does  not  attempt  to  make  the 
pipe  lines,  gas-pipe  lines,  common  carriers? 

“Mr.  Chantland.  No;  and  I  think  that  for  very  good 
and  sufficient  reasons.” 

The  reasons  had  already  been  established  in  hearings 
a  year  before.  As  summarized  by  Mr.  DeVane  in  the  hear¬ 
ing  then  current:  “The  most  important  factor  in  this 
business,  as  in  others,  is  the  ability  continuously  to  serve 
the  community  (p.  38).” 

This  is  not  possible  if  the  pipeline  is  to  be  operated  as 
a  common  carrier,  since  the  supply  of  gas  would  then  be 
dependent  upon  the  whim  of  shippers  who  would  be  free 
to  deliver  gas-  to  the  line  when  and  in  such  quantities  as 
they  pleased  and  to  dispose  of  it  in  such  fashion  as  to  de¬ 
prive  the  local  gas  distributors  of  the  means  of  serving 
their  consumers.  Thus,  arrangements  must  be  made  by 
contract  for  a  long  term,  continuous  supply  of  adequate 
quantities  of  gas  necessary  to  the  local  distribution  system. 

As  a  result  of  the  committee’s  hearings,  another  bill  was 
introduced  (H.  R.  12680  ;  74  Cong.,  2d  Sess.,  80  Cong.  Rec. 


8  See  23  Public  Documents  Catalog  1240. 
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‘7140).  This  was  substantially  similiar  to  H.  B.  11662, 
except  for  a  provision  requiring  Commission  approval  for 
abandonment  of  service.  No  hearings  were  conducted  on 
this  bill,  but  it  was  reported  back  with  the  recommendation 
that  it  pass  (80  Cong.  Bee.  7242).  The  committee’s  report 
(House  Beport  2651)  stated  in  part  (p.  2) : 

There  are  today  in  excess  of  50,000  miles  of  gas 
pipe  lines.  While  natural  gas  had  b^n  in  use  for  50 
years  or  more  in  this  country,  and  there  was  some 
transportation  in  interstate  commerce  prior  to  1926, 
'  the  substantial  development  in  the  industry  has 
occurred  since  that  time.” 

and  (p.  1) : 

“The  bill,  if  enacted,  would  for  the  first  time  provide 
for  the  regulation  of  natural-gas  companies  transport¬ 
ing  and  selling  natural  gas  in  interstate  commerce.” 

In  hearings  on  another  bill  introduced  by  Mr.  Lea  in  the 
next  Congress  (H.  B.  4008, 81  Cong.  Bee.  601),  substantially 
similiar  to  H.  B.  12680,  with  the  important  exception  that 
it  contained  a  provision  requiring  a  certificate  of  con¬ 
venience  and  necessity  for  the  construction  or  extension  of 
pipelines  into  communities  already  served,  Mr.  Lea  stated 
in  support  thereof,  that  free  competition  was  not  feasible 
as  to  natural  gas  pipelines,  and  that  the  certificate  pro¬ 
vision  assured  a  regulated  monopoly  in  the  public  interest. 
(See  pp.  82,  83  ;  24  Public  Documents  catalog  1216).  This 
certificate  provision  eventually  became  Section  7  c  of  the 
Natural  Gas  Act. 

There  was  no  report  on  H.  B.  4008  and  Mr.  Lea  then 
introduced  another  hill,  H.  B.  6586  (81  Cong.  Bee.  3771), 
which-  was  substantially  the  same  as  H.  B.  4008.  No 
hearings  were  held  on  this  bill,  but  the  committee  recom¬ 
mended  that  it  pass.  Its  report  (House  Beport  709)  was 
virtually  identical  with  the  report  on  H.'^B.  12680.  This 
bill,  H.  B.  6586,  passed  the  House  and  was  sent  to  the 
Senate  (81  Cong.  Bee.  6740).  The  Senate  Committee 
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recommended  its  passage,  adopting  the  House  report 
(Senate  Report  1162).  On  June  21,  1938,  this  bill  became 
the  Natural  Gas  Act  (52  Stat.  821). 

There  have  been  two  amendments  to  the  Act  since  its 
adoption,  one  in  1942,  and  the  other  in  1946. 

The  first  amendment  enlarged  section  7  c  of  the  Act  to 
require  certificates  of  public  convenience  and  necessity  not 
only  as  to  the  construction  or  extension  of  pipelines  in  com¬ 
munities  already  being  served,  but  in  all  other  situations  as 
well.  This  amendment  was  contained  in  H.  R.  5249,  intro¬ 
duced  in  the  House  by  Mr.  Lea.  It  became  law  on  Feb¬ 
ruary  7, 1942  (56  Stat.  83,  c.  49). 

The  second  amendment  gave  certificated  natural  gas  com¬ 
panies  the  right  of  eminent  domain  for  the  construction  of 
their  facilities  (61  Stat.  459,  c.  333 ;  July  25, 1947).  Although 
the  substance  of  this  amendment  has  little  bearing  on  the 
present  discussion,  the  Senate  report  approving  the  legis¬ 
lation  (Senate  report  429,  80th  Congress),  made  it  clear 
that  regulation  of  interstate  natural  gas  lines  was  to  be 
vested  exclusively  in  one  agency.  This  would  exclude  the 
Secretary  of  the  Interior.  As  illustrative  of  this,  the 
Senate  report  answered  the  argument  that  the  grant  of  the 
right  of  eminent  domain  should  be  reserved  to  the  states: 

“This  argument  defeats  the  very  objectives  of  the 
Natural  Gas  Act.  Under  the  Natural  Gas  Ac^  the 
Federal  Power  Commission  is  given  exclusive  jurisdic¬ 
tion  to  regulate  the  transportation  of  natur^  gas  in 
interstate  conunerce.  •  •  •  ” 

In  pointing  up  the  necessity  for  according  to  gas  pipe¬ 
lines  a  Federal  right  of  eminent  domain,  the  report  ex¬ 
plained  that,  since  they  were  not  common  carriers,  they 
could  not  rely  upon  state  statutes.  The  report  stated : 

“Rail,  water,  and  air  carriers,  under  the  law  are 
required  to  operate  as  common  carriers,  and  as  such, 
are  required  to  serve  the  public  in  the  several  States 
through  which  such  carriers  operate.  By  reason  of 
this  factual  situation,  this  class  of  common  carriers 
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may,  as  a  consequence  thereof,  rely  upon  the  eminent 
domain  laws  of  the  respective  States.  Interstate  gas 
pipe  lines  constructed  by  right  of  license  under  certi¬ 
ficates  of  convenience  and  necessity  from  the  Federal 
Power  Commission,  are  not  required  to  operate  as 
‘common  carrier  pipe  lines.’  The  psual  and  ordinary 
service  of  an  interstate  natural  gas  company  is  the 
movement  of  gas  which  has  been  ei^er  product  by  the 
natural  gas  company  or  purchased  from  others  from 
the  source  of  supply  in  one  State  to  specified  and 
limited  markets  of  the  natural  gas  company  in  another 
State.  •  •  •  »» 

Thus,  whatever  may  have  been  the  reasons,  undisclosed 
as  they  were,  prompting  Congress  to  include  the  common 
carrier  provision  in  the  Mineral  Leasing  Act,  it  is  apparent 
from  the  legislative  history  of  the  Natural  Gas  Act,  that 
Congress,  after  exhaustive  study  of  the  natural  gas  in¬ 
dustry,  intended  to  invest  the  Federal  Power  Commission 
with  exclusive  jurisdiction  to  regulate  natural  gas  com¬ 
panies,  thus  depriving  the  Secretary  of  Interior  of  the 
regulatory  power  now  asserted  by  him;  and  that  Congress 
intended  natural  gas  pipelines  to  be  regulated  monopolies 
but  not  common  carriers. 

In  an  effort  to  demonstrate  that  the  Natural  Gas  Act  did 
not  repeal  the  common  carrier  provision  of  Section  28  of 
the  Mineral  Leasing  Act,  defendant  asserts  that,  since  the 
Natural  Gas  Act,  Congress  has  referred  to  Section  28. 
(Brief  19).  The  Act  cited  (Sec.  11,  Act  of  Aug.  8, 1946,  60 
Stat  950,  957),  affords  no  support  for  defendant’s  argu¬ 
ment.  It  provides  that  the  “general  provisions”  of 
“sections  26  to  38”,  of  the  Mineral  Leasing  Act  shall  apply 
to  certain  permits  and  leases.  No  mention  was  made  of  the 
limited  common  carrier  provision  of  section  28.  The  other 
Act  referred  to  in  defendant’s  brief  (Act  of  June  3,  1948, 
c.  379,  62  Stat.  289)  appears  to  have  no  bearing  on 
Section  28. 

Defendant  makes  the  further  point  that  implied  repeal 
of  the  common  carrier  provision  of  the  Mineral  Leasing  Act 


was  not  intended  because,  in  adopting  the  Natural  G-as  Act, 
Congress  did  not  intend  Federal  regulation  of  the  entire 
natural-gas  subject  to  the  limit  of  its  Constitutional  power. 
Cited  in  support  of  this  argument  are  Panhamdle  Co.  v. 
Michigan  Common.,  341  U.S.  329,  334  (1951) ;  and  Power 
Common,  v.  PamJuindle  Co.,  337  U.S.  498,  502  (1949),  which 
unquestionably  support  the  premise  but  not  the  conclusion 
asserted  by  defendant.  Those  cases  dealt  with  functions 
of  a  pipeline  company  which  were  expressly  excluded  from 
regulation  by  the  Commission  under  the  Natural  Gas  Act 
The  Supreme  Court,  therefore,  held  that  state  regulation 
was  permissible.  It  was  said  by  the  Court,  that  “Congress 
in  Section  1  (b)  of  the  Act  not  only  prescribed  the  intended 
reach  of  the  Commission’s  power,  but  also  specified  the 
areas  into  which  this  power  was  not  to  extend.”  The  Court 
held,  that  as  to  the  latter  area,  which  was  largely  under 
state  jurisdiction,  the  Act  was  intended  to  complement  the 
state  regulatory  bodies.  No  conflict  was  therefore  possible. 
With  this  holding  defendant  attempts  to  analogize  the 
actions  of  the  Secretary  as  complimenting  the  functions  of 
the  Commission.  Defendant  overlooks  or  chooses  to  ignore 
that  he  is  attempting  to  function  in  an  area  not  excluded 
from  the  jurisdiction  of  the  Commission.  The  regulation 
of  the  transmission  of  gas  in  interstate  commerce  is  un¬ 
deniably  committed  to  the  Commission.  As  seen  by  the 
legislative  history,  this  regulatory  function  was  designed 
to  be  exclusive. 

In  further  support  of  this  aspect  of  defendant’s  argu¬ 
ment,  reliance  is  placed  upon  the  decision  in  Moniama- 
Dakota  Utilities  Co.  v.  F.  P.  C.,  169  F;  2d.  392.  .  But  this 
case  involved  only  the  reasonableness  of  a  rate  schedule 
filed  by' the  utility  company.  In  what  is  clearly  obiter 
dictum  the  court  did  say  that  the  Commission,  not  the  Sec¬ 
retary  of  Interior,  was  authorized  to  regulate  the  common 
carrier  activity  of  an  interstate  gas  pipeline  having  rights- 
of-way  across  government-owned  land  under  section  28  of 
the  Mineral  Leasing  Act;  and  that  a  common  carrier  obli- 
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gation  did  exist.  But  the  rights-of-way  had  been,  obtained 
prior  to  the  passage  of  the  Natural  Gas  Act  and  it  does 
not  appear  that  the  Court  considered  the  question  whether 
there  had  been  a  repeal  of  power  previously  granted  to  the 
Secretary.’  Certainly,  unlike  the  present  case,  the  Secre¬ 
tary  of  Interior  was  not  attempting  to  assert  jurisdiction 
in  the  held  of  gas  transmission  in  interstate  commerce, 
and  the  Court’s  holding  clearly  recognized  that  fimction 
to  be  invested  in  the  Commission. 

The  Federal  Power  Commission  in  the  very  proceedings 
leading  to  the  certificate  issued  to  El  Paso  for  building  the 
San  Juan  Basin  Line  interpreted  the  Natural  Gas  Act  as 
modifying  the  common  carrier  provision  of  the  Mineral 
Leasing  Act  as  construed  by  defendant.  He  argues  that 
"Section  28  requires  all  pipelines  crossing  public  lands  to 
operate  as  common  carriers  and  that  it  is  his  duty  to 
enforce  that  provision.  However,  as  pointed  out  by  the 
Federal  Power  Commission  (J.A.  269),  the  transportation 
of  all  gas  in  interstate  commerce,  whether  as  common 
carrier  or  otherwise,  is  subject  to  the  certificate  provision 
of  the  Natural  Gas  Act,  and  that  although  the  Commission 
may  attach  conditions  to  a  certificate,  they  must  serve  the 
public  convenience  and  necessity  as  found  by  the  Commis¬ 
sion  and  not  by  the  Secretary.  Thus,  if  the  Commission 
determines,  as  it  did  in  this  case,  that  the  public  interest 
does  not  justify  a  certificate  for  common  carriage  of  gas, 
what  happens  to  the  defendant’s  authority  to  compd  all 
lines  to  operate  as  common  carriers?  Can  it  be  that  under 
such  circumstances  Congress  intended  that  the  holder  of  a 
certificate  should  be  precluded  from  sending  any  gas 
through  the  line  because  the  Secretary  says  it  must  be  com¬ 
mon  carrier  gas,  and  the  Federal  Power  Commi^ion  says 
it  must  not  be? 

Provisions  of  the  Two  Acts  are  Inconsistent 

Consideration  of  the  terms  and  provisions  of  the  Natural 
Gas  Act  also  demonstrates  an  implied  repeal  of  the  common 
carrier  provision  of  section  28  of  the  Mineral  Leasing  Act. 
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As  shown  by  the  scope  of  its  provision,  as  well  as  its 
legislative  history,  the  Natnral  Gas  Act  was  intended  to  be 
a  comprehensive  regulatory  measure  covering  the  inter¬ 
state  natural  gas  industry.  Thus  in  FamhaaiMe  Eastern 
Pipe  Line  Co.  v.  Pnblic  Service  Commission  (1047)  332  U.S. 
507,  the  Supreme  Court  said  (p.  520) : 

“We  have  emphasized  repeatedly  that  Congress 
meant  to  create  a  comprehensive  and  effective  regu¬ 
latory  scheme,  complementary  in  its  operation  to  those 
of  the  states  and  in  no  manner  usurping  their 
authority.  Pvi)lic  Utilities  Common,  v.  Gas  Co.,  317 
U.S.  456,  467;  Power  Common,  v.  Hope  Gas  Co.,  320 
U.S.  591, 609-610;  Gas  Co.  v.  Power  Common., 

331  U.S.  682,  690.” 

Considering  the  specific  sections  of  the  Natural  Gas  Act, 
the  Commission  has  interpreted  section  4  (15  U.  S.  C.  717c) 
as  permitting  the  pipeline  companies  to  determine  for 
whom  they  would  carry  gas.  This  section  subjects  rates 
and  charges  to  the  jurisdiction  of  the  Commission,  and  re¬ 
quires  the  filing  of  schedules.  The  Commission  has  con¬ 
sistently  accepted  for  filing  as  “schedules”  xmder  section 
4  (c)  large  contracts  with  individual  shippers  or  buyers, 
rather  than  schedules  of  rates  open  to  all,  and  the  courts 
have  approved  this  practice.  Mississippi  River  Fuel  Corp. 
v.  Federal  Power  Common.  (8  Cir.  1941)  121  F.  2d.  159. 

Section  4  (d)  (15  U.  S.  C.  717c(d))  provides  that  “no 
change  shall  be  made  by  any  natural  gas  company  in  any 
such  rate,  charge,  classification,  or  service,  or  in  any  rule, 
regulation,  or  contract  relating  thereto,  except  after  thirty 
days’  notice  to  the  Commission  and  to  the  public.”  Here 
again  is  a  provision  utterly  inconsistent  wiffi  common  car¬ 
rier  obligations.  If  a  pipe  line  company  should  contract 
with  a  few  shippers  for  the  full  capacity  of  its  line,  it  obvi¬ 
ously  could  not  comply  with  this  provision  and  at  the  same 
time  transport  gas  for  any  additional  shipper  wishing  to 
use  the  line. 
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A  clear  contradiction  between  the  Natural  Gas  Act  and 
the  common  carrier  provision  of  the  Mineral  Leasing  Act 
is  contained  in  the  provisions  of  section  7  of  the  later  act. 
That  section  provides  (15  U.  S.  C.  717f(a)) : 

‘‘Sec.  7  (a)  Whenever  the  Commission,  after  notice 
and  opportunity  for  hearing,  finds  such  action  neces¬ 
sary  or  desirable  in  the  pnbhc  interest,  it  may  by  order 
direct  a  natural-gas  company  to  extend  or  improve  its 
transportation  facilities,  to  establish  physical  conn^ 
tion  of  its  transportation  facilities  with  the  facihties 
of,  and  sell  natural  gas  to,  any  person  or  municipality 
engaged  or  legally  authorized  to  engage  in  the  lo<^ 
distribution  of  natural  or  artificial  gas  to  the  pubHc, 
and  for  such  purpose  to  extend  its  transportation 
facilities  to  communities  immediately  adjacent  to  such 
facilities  or  to  territory  served  by  such  natural-gas 
company,  if  the  Commission  finds  that  no  undue  burden 
will  be  placed  upon  such  natural-gas  company  thereby : 
Provided,  That  the  Commission  shall  have  no  authority 
to  compel  the  enlargement  of  transportation  facilities 
for  such  purposes,  or  to  compel  such  natural-gas  com¬ 
pany  to  establish  physical  connection  or  sell  natural 
gas  when  to  do  so  would  impair  its  ability  to  render 
adequate  service  to  its  customers. 

It  will  be  noted  that  these  provisions  show  the  same 
intent  to  assure  adequacy  and  impartiality  of  service  to 
existing  customers  which  the  Court  found  in  section  4. 
{MicMgaai  Consolidated  Gas  Co.  v.  Panhandle  Eastern  Pipe 
Lifie  Co.  (6th  Cir.  1949)  173  F.  2d.  784).  Thus  the  proviso 
in  section  7  (a)  makes  clear  that  the  Commission  has  no 
authority  to  order  a  pipeline  company  to  make  physical  con¬ 
nections  or  sales,  nor  may  the  company  voluntarily  do  so 
(4(d)  of  the  Act),  “when  to  do  so  would  impair  its  ability 
to  render  adequate  service  to  its  customers.’’  Yet  the  ren¬ 
dition  of  common  carrier  service  necessarily  affects  service 
to  established  customers. 

Section  7  (b)  (15  IT.  S.  C.  717f(b))  provides  that  “no. 
natural  gas  company  shall  abandon  all  or  any  portion  of 
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its  facilities  subject  to  the  jurisdiction  of  the  Commission, 
or  any  service  rendered  hy  means  of  such  facilities,”  with 
Commission  approval  to  be  given  only  on  a  finding  that  the 
available  supply  of  gas  is  depleted,  or  that  present  or  fu¬ 
ture  public  convenience  or  necessity  permits  the  abandon¬ 
ment.  Panhandle  East.  Pipe  L.  Co.  v.  Michigan  Consol. 
Gas  Co.  (6  Cir.  1949)  177  F.  2d.  942.  Referring  to  section  7 
(b) ;  (15  U.S.C.  717f  (b),  the  Court  said  (p.  945) : 

•  •It  will  be  observed  that  not  only  is  a  natural  gas 
company  forbidden  to  abandon  facilities  wi'thout 
the  approval  of  the  Commission,  but  it  is  also  pro¬ 
hibited  from  abandoning  any  service  rendered  by  means 
of  such  facilities  without  its  approval. 

If  a  pipe  line  company  cannot  curtail  deliveries  to  any 
of  its  customers  without  Commission  approval,  obviously 
it  cannot  act  as  a  common  carrier  and  serve  all  comers. 

The  last  sentence  of  section  28  of  the  Mineral  Leasing 
Act  provides  that  failure  to  comply  with  provisions  of  that 
section  or  the  conditions  prescribed  by  the  Secretary  shall 
be  ground  for  forfeiture  of  the  right-of-way  by  the  United 
States  District  Courts.  If  the  common  carrier  provision  is 
still  operative  or  if  the  Secretary  may  validly  prescribe 
such  obligation  as  a  condition  to  the  grant  of  rights-of-way, 
then  failure  of  the  pipeline  company  to  comply  could  result 
in  judicial  forfeiture  of  the  company’s  right-of-way,  and 
expulsion  of  the  line  from  the  Government  land  with  con¬ 
sequent  termination  of  service.  But  this  the  Natural  Gas 
Act  prohibits  by  section  7  (b),  except  upon  a  finding  by  the 
Commission  that  the  supply  of  gas  is  depleted  or  public 
convenience  dictates. 

It  will  be  observed  from  the  above  that  the  Natural  Gas 
Act  is  a  regulatory  measure  intended  by  Congress  to  estab¬ 
lish  Federal  control  over  the  interstate  transportation  of 
gas  for  the  first  time.  It  was  adopted  after  an  exhaustive 
investigation  by  both  Congress  and  the  Federal  Trade  Com¬ 
mission  indicated  that  the  problems  of  the  industry  re- 
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quired  singular  treatment.  Comprehensive  measures  were 
adopted  and  wide  and  exclusive  Federal  authority  was  in¬ 
vested  in  the  Federal  Power  Commission,  but  the  Congress 
deliberately  and  advisedly  refused  to  include  any  common 
carrier  obligation  in  the  Act  or  to  permit  operation  in  such 
fashion  on  a  voluntary  basis. 

The  underlying  philosophy  of  the  Act  and  the  specific 
provisions  thereof,  are  in  irreconcilable  conflict  with  the 
common  carrier  provision  of  section  28  of  the  Mineral  Leas¬ 
ing  Act,  and  it  is  clear  that  the  later  enactment  covers  the 
whole  subject  of  regulating  the  transmission  of  natural  gas 
in  interstate  commerce  and  was  intended  to  provide  the 
only  method  of  such  regulations.  The  common  carrier  pro¬ 
vision  of  Section  28  of  the  Mineral  Leasing  Act  has 
been  repealed. 

m. 

THE  SECBETABY  EXHAUSTED  HIS  DISCRETION 
AND  BIAY  NOT  NOW  CHANGE  THE  TEEMS  OF 
THE  STIPULATION. 

The  Secretary  fully  exercised  such  discretion  as  he  pos¬ 
sessed,  and  thereby  became  functus  ojficio.  After  plaintiff 
acted  in  reliance  thereon,  the  defendant  was  not  free  to 
repudiate  his  decision.  Thus,  there  now  only  remains  the 
ministerial  act  of  formally  issuing  the  rights-of-way  which 
may  be  directed  by  the  Court. 

While  the  Federal  Power  Commission  had  under  consid¬ 
eration  the  application  of  the  plaintiff  for  a  certificate  to 
build  and  operate  the  San  Juan  Basin  Line  on  its  present 
basis,  defendant  wrote  to  the  Commission  setting  forth  the 
terms  of  the  stipulation  which  he  would  require  of  plaintiff 
in  seeking  rights-of-way  for  its  line  (J.  A.  238).  Shortly 
thereafter,  defendant’s  authorized  agent  rendered  a  formal 
dedsion  asserting  that  such  form  of  stipulation  was  ‘‘in 
accordance  with  the  Department’s  policy”,  and  it  was 
ordered  filed  (J.  A.  277).  Departmental  regulations  make 
such  decisions  final  if  not  appealed  (43  C.  F.  R.  221.75). 
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In  addition  to  the  above  determinations,  the  Director  of 
Land  Management,  acting  for  defendant,  specified  the  pre¬ 
cise  form  of  stipulation  which  would  be  required.  It  was  in 
substantially  the  form  required  by  the  then  existing  regula¬ 
tions  (53 1.  D.  310).  Plaintiff  executed  and  filed  such  stipu¬ 
lation.  Defendant  accepted  it  and  issued  some  rights- 
of-way. 

In  reliance  upon  these  decisions  and  assurances  of  the 
defendant,  and  the  rights-of-way  issued  to  it,  plaintiff  ex¬ 
pended  approximately  Forty  million  dollars  ($40,000,000.- 
00).  Thus,  defendant  exercised  the  discretion  reposed  in 
him,  and  on  the  basis  of  this,  the  plaintiff  acted.  The  Sec¬ 
retary  now  wishes  to  redetermine  his  decisions  and  to  im¬ 
pose  new,  different,  more  burdensome  and  heretofore  un¬ 
disclosed  obligations.  This,  the  cases  hold,  he  may  not  do. 

In  Seatrain  Lines,  Inc.,  v.  United  States,  329  U.  S.  424 
(1947),  the  Interstate  Commerce  Commission  had  issued  a 
certificate  of  convenience  and  necessity  granting  the  right 
to  carry  “commodities  generally.”  In  a  subsequent  pro¬ 
ceeding,  the  Commission  sought  to  revoke  this  certificate 
and  to  substitute  a  more  limited  class  of  commodities  sub¬ 
ject  to  carriage  by  the  plaintiff.  This  effort  by  the  Com¬ 
mission  was  held  by  the  Court  not  to  be  lawful  'While  the 
Court  admitted  that  reopening  the  proceedings  relative  to 
the  certificate  would  have  been  proper  to  correct  a  mere 
clerical  error,  it  was  not  appropriate  to  reopen  them  for 
the  purpose  of  applying  a  policy  arrived  at  subsequent  to 
the  certificate.  It  is  worthy  of  note  that  the  District  Court 
placed  emphasis  upon  the  extensive  expenditures  of  the 
carrier  in  reliance  upon  the  certificate — a  fact  of  which  the 
Supreme  CJourt  took  notice. 

Similarly,  an  analogy  may  be  suggested  to  various  de¬ 
cisions  involving  the  Secretary  of  the  Interior  himself. 
There  have  been  numerous  instances  in  which  it  has  been 
held  that  action  taken  by  the  Secretary  has  effectively 
terminated  his  jurisdiction  to  reopen  the  proceedings  or  to 
make  further  determinations.  See  Payne  v.  Central  Pacific 
R.  Co.,  255  U.  S.  228  (1921) ;  Lane  v.  Watts,  234  U.  S.  525 
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(1914) ;  Noble  v.  Umon  River  Logging  Railroad^  147  TJ.  S. 

165  (1893) ;  Burice  v.  SoiUhem  Po^fic  R.  Co.,  234  U.  S.  669 
(1914) ;  I  ekes  v.  Fox,  300  U.  S.  82. 

These  cases  emphasize  that  the  Secretary  is  not  per¬ 
mitted  to  reopen  a  patent  to  public  lands  once  issued  or  a 
decision  to  grant  such  patent  once  determined.  On  the 
grounds  of  fraud  and  similar  culpable  activity,  the  United 
States,  but  not  the  Secretary,  may  proceed  by  Court  action. 
Noble  V.  Union  River,  supra.  Once  the  Secretary  has  ren¬ 
dered  his  decision  he  has  no  further  authority  in  the  prem¬ 
ises. 

The  basis  of  the  decision  in  the  case  of  Lane  v.  Watts, 
supra,  is  not  simply  that  title  had  passed,  but  rather  that 
the  Secretary  had  made  his  decision  on  matters  which  he 
later  sought  to  reopen. 

In  the  Union  River  case,  the  Secretary  sought  to  cancel 
a  right-of-way,  contending  that  the  railroad  was  not  acting 
as  a  common  carrier.  This  was  held  improper,  and  the 
Secretary  was  enjoined  therefrom,  the  Court  saying: 

ti  •  •The  lands  over  which  the  right-of-way  was 
granted  were  public  lands  subject  to  the  operation  of 
the  statute,  and  the  question  of  whether  the  plaintiff 
was  entitled  to  the  benefit  of  the  grant  was  one  which 
it  was  competent  for  the  Secretary  of  the  Interior  to 
decide,  and  when  decided,  and  by  approval  was  noted 
on  the  plats,  the  first  section  of  the  act  vested  the 
right-of-way  in  the  railroad  company.” 

Recent  discussion  on  this  point  will  be  found  in  the  case  ! 

of  Spencer  v.  United  States,  —  Ct.  CL  —  (Oct.  2,  1951)  ! 

100  F.  Supp.  444.  The  plaintiff  there  was  retired  from  the  | 

Army  upon  a  finding  of  disability  by  the  Secretary  of  | 

War.  Subsequently,  the  Secretary  attempted  to  reconsider  ! 

his  previous  action.  Holding  that  the  Secretary  could  not 
do  so,  the  Court  said  (p.  447) : 

“Ordinarily,  where  a  Government  official  is  empow- 

^  ered  by  statute  to  do  a  particular  act  which  would  j 
otherwise  be  outside  the  scope  of  his  authority,  such  j 
power,  once  exercised,  is  deemed  exhausted  and  cannot 
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be  exercised  again.  The  person  possessing  snch  a 
power  is  thereafter  fnnctns  officio.  [Citing  author¬ 
ities].” 

Although  the  Army  regulation,  like  those  of  the  Secretary 
of  the  Interior  (43  C.  F.  B.  22L75),  provided  that  such 
decision  shall  be  final,  the  Court  continued  with  this  apt 
language : 

“Other  orders  by  Government  officials  acting  in  a 
quasi- judicial  capacity,  and  based  on  similar  proceed¬ 
ings,  have  been  reg^ded  as  final  and  binding  upon  the 
Government  even  in  the  absence  of  [such]  a  regu¬ 
lation  • 

In  Runkle  v.  United  States,  19  Ct.  CL  396,  418,  the  Court 
pointed  out  that  any  conclusion  that  the  President  and  his 
executive  officers  possessed  continuing  power  when  acting 
in  a  quasi- judicial  capacity  would  be  “ridiculous.” 

Once  the  discretion  of  an  executive  officer  has  been  ex¬ 
hausted,  the  remaining  act  necessary  to  give  effect  to  his 
decision  is  purely  ministerial  and  may  be  controlled  by 
judicial  writ.  Work  v.  McAlester,  262  U.  S.  200;  Lane  v. 
Hoghind,  244  IT.  S.  174;  Lone  v.  Watts,  234  U.  S.  525;  Bal¬ 
linger  V.  Frost,  216  U.  S.  240. 


IV. 


THE  SECRETARY  MAY  BE  ENJOINED  NOTWITH- 
STANDINO  HIS  ALLEGED  DISCRETION. 

The  Secretary  seeks  to  avoid  judicial  review  of  the  valid¬ 
ity  of  his  regulation  by  pleading  that  the  cloak  of  discretion 
behind  which  he  operates  robs  the  Court  of  the  power  to 
scrutinize  his  actions.  This  entire  argument  is  pitched 
upon  that  language  of  the  statute  providing  that  rights-of- 
way  “may  be  granted”  by  the  Secretary  of  the  Interior 
under  the  condition  therein  outlined. 

Plaintiff  recognizes  the  firmly  established  rule  that 
Courts  will  not  interfere  with  discretion  reposed  in  execu- 
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tive  officers.  However,  it  is  equally  well  established  that 
Courts  will  restrain  an  abuse  of  discretion  and  will  com¬ 
mand  the  performance  of  an  act  refused  for  reasons  that 
are  arbitrary  and  capricious.  The  Courts  have  frequently 
restrained  executive  officers,  including  the  Secretary  of  the 
Interior,  from  attaching  unlawful  conditions  to  the  deter¬ 
mination  of  matters  admittedly  committed  to  their  dis¬ 
cretion. 

As  will  be  seen,  the  plaintiff  does  not  seek  to  control  any 
discretion  committed  to  the  defendant.  Plaintiff  seeks  only 
to  restrain  the  attachment  of  unlawful  conditions.  The 
circumstances  of  this  case  come  clearly  within  the  principle 
of  the  cases  authorizing  the  issuance  of  a  writ. 

Defendant  now  withholds  the  formal  rights-of-way  for 
the  one  and  only  reason  that  plaintiff  refuses  to  sign  the 
challenged  stipulation.  Defendant  argues  that,  apart  from 
his  legal  right  to  impose  the  condition  contained  in  the 
stipulation,  and  assuming  his  action  in  that  regard  to  be 
lacking  in  statutory  authority,  illegal  and  contrary  to  de¬ 
clared  Congressional  policy  and  the  public  interest,  aU  as 
contended  by  plaintiff,  that  his  action  is,  nevertheless,  be¬ 
yond  judicial  restraint  because  of  his  discretion  to  grant 
or  withhold  rights-of-way. 

If  this  argument  be  sound,  the  Secretary,  without  fear  of 
judicial  intervention,  could  withhold  rights-of-way  unless 
the  applicant  agreed  to  contribute  to  his  favorite  charity  or 
other  cause  in  which  he  had  a  personal  interest.  Fortu¬ 
nately,  the  Courts  are  not  as  impotent  as  the  defendant 
contends.  Abuses  and  imlawful  acts  committed  in  the 
name  of  discretion  have  always  been  proper  subjects  of 
judicial  restraint.  As  said  in  Garfield,  Secretary  of  Interior 
V.  Goldshy  ',  211  U.  S.  249,  262 : 

•  •  •  as  has  been  affirmed  by  this  Court  in  former 
decisions,  there  is  no  place  in  our  constitutional  system 
for  the  exercise  of  arbitrary  power,  and  if  the  Secretary 
has  exceeded  the  authority  conferred  upon  him  by  law, 
then  there  is  power  in  the  Courts  to  restore  the  status 
of  the  parties  aggrieved  by  such  unwarranted  action.’* 
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In  Work  v.  Louisiana,  269  TJ.  S.  250,  the  Secretary  of  the 
Interior  refused  to  process  applications  of  the  State  for 
conveyance  of  swamp  lands,  unless  the  State  first  demon¬ 
strated  that  such  lands  were  non-mineral  in  character.  The 
State  sued  to  enjoin  the  Secretary  from  insisting  upon  the 
condition.  The  Supreme  Court  recognized  that  the  Secre¬ 
tary  possessed  discretion  to  determine  what  were  and  were 
not  swamp  lands,  and  that  such  discretion  was  beyond 
judicial  review.  In  holding  that  the  Secretary,  nevertheless, 
could  be  enjoined  from  attaching  an  unlawful  condition  to 
the  exercise  of  his  discretion,  the  Court  said  in  speaking  of 
the  purpose  of  the  suit  (254) : 

“  •  •In  short,  it  is  merely  a  suit  to  restrain  the 
Secretai^  from  rejecting  its  claim,  independently  of 
the  merits  otherwise,  upon  an  unauthorized  ruling  of 
law  illegally  requiring  it,  as  a  condition  precedent,  to 
show  that  the  lands  are  not  mineral  in  character. 

^‘It  is  clear  that  if  this  order  exceeds  the  authority 
conferred  upon  the  Secretary  by  law  and  is  an  illeg^ 
act  done  under  color  of  his  oflSce,  he  may  be  enjoined 
from  carrying  it  into  effect” 

In  West  V.  Hitchcock,  19  App.  D.  C.  333,  the  Secretary 
refused  to  convey  public  land  to  the  plaintiff  because,  under 
the  Act  then  in  question,  the  statute  provided  that  the 
selection  of  lands  was  to  be  “approved  by  the  Secretary 
of  the  Interior.^’  The  defendant  resisted  judicial  inter¬ 
vention  because  of  the  discretion  reposed  in  him.  Dispos¬ 
ing  of  this  issue,  the  Court  said  (pp.  342,  343) : 

“It  is  conceded  that  the  relator  has  taken  all  the 
steps  and  complied  with  all  the  requirements  of  the 
law  to  entitle  him  to  his  allotment;  and  it  is  not  con- 
‘  troverted  that  he  is  a  proper  person  to  receive  the 
allotment.  ••••The  sole  defense  interposed  by  the 
appellee  to  the  relator  ^s  right  in  the  premises  is  the 
proposition  that  the  cause  is  one  wherein  the  Secretary 
was  required  to  exercise  judgment  and  discretion  •••.»’ 

After  referring  to  some  of  the  cases  relied  upon  by  de¬ 
fendant  in  the  present  case,  the  Court  observed: 
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“We  tltinlr  that  this  proposition  in  the  present  case 
is  based  npon  a  misapprehension  of  the  law  and  cannot 
be  sustained.” 

This  Court  has  approved  the  issuance  of  a  writ  of  manda¬ 
mus  for  unlawfully  withholding  a  permit  under  a  section 
of  the  Mineral  Leasing  Act  granting  to  the  Secretary  of 
the  Interior  far  greater  discretion  than  provided  in  section 
28.  West  V.  ex  rel.  Ailing ,  58  App.  D.  C.  329 ;  30  F.  2d  739. 
The  controversy  there  arose  under  Section  13.  It  provided 
“that  the  Secretary  of  the  Interior  is  authorized,  under  such 
necessary  and  proper  rules  and  regulations  as  he  may  pre¬ 
scribe,  to  grant  to  any  applicant  under  this  act  a  prospec¬ 
ting  permit  •  The  similarity  with  the  present  case 
will  be  observed  from  the  Courtis  statement  of  the  Sec¬ 
retary’s  defense: 

“Notwithstanding  plaintiff’s  full  and  complete  com¬ 
pliance  with  the  existing  regulations  of  the  Department, 
it  is  urged  by  counsel  for  the  Government  that  the 
Secretary,  in  the  exercise  of  his  discretionary  x>ower, 
may,  wi^out  assigning  any  other  reason,  deny  plain¬ 
tiff’s  application  on  the  ground  that  at  the  tune  the 
application  was  made  she  lacked  two  months  of  having 
attained  legal  age  • 

After  holding  that  infancy  was  no  bar  under  the  statute, 
and  that  the  Secretary’s  refusal  was,  therefore,  predicated 
on  an  unlawful  ground,  the  Court  directed  the  issuance  of 
the  writ. 

The  inadequacy  of  the  Secretary’s  defense  on  this  ground, 
is  apparent  from  the  development  in  this  brief  of  the 
proposition  that,  even  though  entrusted  with  discretion, 
upon  the  exercise  thereof,  the  Secretary  became  functus 
officio,  with  only  the  ministerial  act  of  formally  issuing  the 
rights-of-way  remaining,  which  is  subject  to  control  by 
judicial  writ. 
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V. 

THIS  IS  HOT  A  SUIT  AGAINST  THE  UNITED  STATES. 

The  defendant  makes  the  customary  challenge  of  admin¬ 
istrative  officers  to  the  jurisdiction  of  the  Court.  It  is 
contended  that  a  judgment  for  plaintiff  will  expend  itself 
upon  the  public  domain  and  will  control  the  exercise  of 
sovereign  power  and  that  it  is,  therefore,  a  suit  against  the 
United  States  to  which  it  has  not  consented. 

Such  an  argument  frequently  begs  the  question.  It  as- 
sumes  that  it  is  the  sovereign  power  that  is  to  be  restrained 
or  compelled  by  the  judgment  of  the  Court.  But  if  the 
defendant’s  actions  are  beyond  his  statutory  authority  or 
unconstitutional,  they  are  not  sovereign  actions  but  in¬ 
dividual  and  the  Court’s  duty  is  to  compel  compliance  with 
the  sovereign  will 

The  Supreme  Court  clearly  recognizes  two  instances  in 
which  Courts  may  entertain  suits  for  specific  relief  against 
executive  officers.  They  are  those  where  the  officer  has 
exceeded  his  authority  or  where  his  acts  are  unconstitu- 
tionaL  Larson  v.  Domestic  and  Foreign  Commerce  Corp.y 
337  U.  S.  682,  689,  690,  in  which  it  was  said : 

“  •  •  •  where  the  officer’s  powers  are  limited  by  stat¬ 
ute,  his  actions  beyond  those  limitations  are  considered 
individual  and  not  sovereign  actions.  The  officer  is 
not  doing  the  business  which  the  sovereign  has  em¬ 
powered  him  to  do  or  he  is  doing  it  in  a  way  that  the 
sovereign  has  forbidden.  His  actions  are  ultra  vires 
his  authority  and,  therefore,  may  be  made  the  object 
of  specific  relief.*  *” 

The  rule  is  well  defined.  Where  the  officer’s  acts  are 
ultra  vires,  specific  relief  is  always  available.  School  of 
Magnetic  Healing  v.  McAnmilty,  187  U.  S.  94,  107,  108; 
Philadelphia  Company  v.  Stimson,  223  U.  S.  605 ;  Waite  v. 
Macy,  246  U.  S.  606 ;  Santa  Fe  Pac.  R.  Co.  v.  Fall,  259  U.  S. 
197 ;  Payne  v.  Central  Pac.  R.  Co.,  255  U.  S.  228 ;  Work  v. 
Louisiana,  269  U.  S.  250;  Ickes  v.  Fox,  300  U.  S.  82;  Land 
V.  Dollar,  330  U.  S.  731. 
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Specific  relief  is  similarly  available  where  the  acts  are 
unconstitationaL  Osborn  v.  Bank  of  the  United  States,  9 
Wheat.  738 ;  Permoyer  v.  McCormoughy,  140  TJ.  S.  1 ;  Smyth 
V.  Ames,  169  U.  S.  466 ;  Provt  v.  Starr,  188  IT.  S.  537 ;  Ex 
parte  Young,  209  U.  S.  123,  Sterling  v.  Constamiin,  287  U. 
S.  378. 

If  the  defendant’s  actions  here  are  beyond  his  statutory 
authority,  relief  may  be  had  without  invading  the  sovereign 
immunity.  The  defendant  denies  that  his  actions  are  un¬ 
authorized.  To  resolve  the  dispute,  however,  requires  con¬ 
sideration  of  the  merits. 

In  such  a  posture  the  Court  must  take  ‘‘pendant  juris¬ 
diction”,  that  is,  it  must  proceed  to  determine  on  the  merits 
if  it  has  jurisdiction.  The  Supreme  Court  recently  ap¬ 
proved  this  practice  in  Lamd  v.  Dollar,  330  U.  S.  731.  The 
doctrine  of  “pendant  jurisdiction”  was  fully  developed 
and  applied  in  Bell  v.  Hood,  327  IT.  S.  678.  See  also  Norths 
ern  Pac.  R.  Co.  v.  North  Dakota,  250  U.  S.  135,  151,  152; 
Footnote  10,  Larson  v.  Domestic  amd  Foreign  Commerce 
Corp.,  supra,  at  page  90. 

Where  the  allegations  of  the  complaint  are  patently  with¬ 
out  merit  and  were  made  for  the  purpose  of  obtaining 
jurisdiction,  the  Court  may  dismiss.  Bell  v.  Hood,  supra, 
at  page  682.  This  complaint,  however,  does  not  suffer  from 
such  defects. 

The  fact  that  an  interest  in  the  public  lands  of  the 
United  States  is  in  issue  has  no  bearing  on  the  jurisdictional 
probleuL  The  Supreme  Court  did  not  adopt  the  test  of 
property  ownership  in  Larson  v.  Domestic  amd  Foreign 
Commerce  Corp.,  supra.  On  the  contrary,  the  Supreme 
Court  has  repeatedly  issued  mandatory  and  restrictive 
injunctions  against  the  Secretary  of  the  Interior  where  he 
had  withheld  the  grant  of  public  lands  either  in  violation 
of  the  legislative  command  or  because  an  applicant  refus^ 
to  accept  an  unlawful  administrative  condition  attached  to 
the  grant.  Work  v.  Louisiana,  supra ;  Payne  v.  Central  Pac. 
R.  Co.,  supra;  Santa  Fe  Pac.  R.  Co.  v.  Fall,  supra;  Lane 
V.  Hoglund,  244  U.  S.  174;  Lame  v.  Watts,  234  U.  S.  525; 
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BaUinger  v.  Frost,  216  U.  S.  240.  Public  monies  have 
similarly  been  ordered  expended.  Roberts y.  Urt^ed  States, 
176  U.  S.  221 ;  Houston  v.  Ormes,  252  U.  S.  469 ;  Miguel  v. 
McCarl,  291  IT.  S.  442;  Higginson  v.  Schoeneman,  et  ah, 
(D.  C.  Circ.,  1951)  190  F.  2d  32. 

CONCLUSION. 

The  Secretary  is  without  authority  to  exact  the  stipula¬ 
tion  as  a  condition  precedent  to  the  formal  issuance  of 
rights-of-way.  Moreover  these  rights  have  already  vested 
by  virtue  of  the  defendant’s  previous  determination,  no 
longer  subject  to  reconsideration.  In  addition,  the  Court 
found  and  defendant  does  not  dispute  that  plaintiff  is  en¬ 
titled  to  the  rights-of-way  except  for  its  refusal  to  sign  the 
challenged  stipulation.  Therefore,  this  Court  should  affirm 
the  judgment  below  in  both  of  its  aspects  (1)  enjoining  the 
Secretary  from  demanding  the  stipulation  as  a  condition 
precedent  to  the  issuance  of  rights-of-way;  and  (2)  direc¬ 
ting  hiTn  to  formally  issue  the  rights-of-way  since,  with  the 
stipulation  removed,  there  is  no  other  basis  for  withholding 
the  grant  and  there  remains  to  be  performed  only  the 
ministerial  act  of  formally  issuing  the  rights-of-way. 

Respectfully  submitted, 

Howabd  Boyd, 

Paul  B.  Connolly, 

Joseph  M.  F.  Ryan,  Je., 
Washington,  D.  C. 

Allen  B.  Gbambling, 

El  Paso,  Texas 
Attorneys  for  Appellee 
El  Paso  Natural  Gas 
Company. 

Hogan  &  Haetson, 

Of  Counsel. 
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APPENDIX. 

Statutes  and  Eegulations  Involved. 

1)  Section  28  of  the  Mineral  Leasing  Act,  Act  of  Febru¬ 
ary  25, 1920,  section  28  (41  Stat.  449),  as  amended  by  Act  of 
August  21,  1935,  section  1,  (49  Stat.  678;  30  U.  S.  C.  185) 
provides : 

‘*Rigbts-of-way  through  the  public  lands,  including  the 
forest  reserves  of  the  United  States,  may  be  granted  by  the 
Secretary  of  the  Interior  for  pipe-line  purposes  for  the 
transportation  of  oil  or  natural  gas  to  any  applicant 
possessing  the  qualifications  provided  in  section  181  of 
this  title,  to  the  extent  of  the  ground  occupied  by  the  said 
pipe  line  and  twenty-five  feet  on  each  side  of  the  same  un¬ 
der  such  regulations  and  conditions  as  to  survey,  location, 
application,  and  use  as  may  be  prescribed  by  the  Secretary 
of  the  Interior  and  upon  the  express  condition  that  such 
pipe  lines  shall  be  constructed,  operated,  and  maintained 
as  common  carriers  and  shall  accept,  convey,  transport,  or 
purchase  without  discrimination,  oU  or  natural  gas  pro¬ 
duced  from  Government  lands  in  the  vicinity  of  the  pipe 
line  in  such  proportionate  amounts  as  the  Secretary  of  the 
Interior  may,  after  a  full  hearing  with  due  notice  thereof 
to  the  interested  parties  and  a  proper  finding  of  facts,  de¬ 
termine  to  be  reasonable:  Provided,  That  the  Govern¬ 
ment  shall  in  express  terms  reserve  and  shall  provide  in 
every  lease  of  oil  lands  hereunder  that  the  lessee,  assignee, 
or  beneficiary,  if  owner,  or  operator  or  owner  of  a  con¬ 
trolling  interest  in  any  pipeline  or  of  any  company  operat¬ 
ing  the  same  which  may  be  operated  accessible  to  the  oil 
derived  from  lands  under  such  lease,  shall  at  reasonable 
rates  and  without  discrimination  accept  and  convey  the  oil 
of  the  Government  or  of  any  citizen  or  company  not  the 
owner  of  any  pipeline,  operating  a  lease  or  purchasing  gas 
or  oil  xmder  the  provisions  of  this  Act :  Provided  further. 
That  no  right-of-way  shall  hereafter  be  granted  over  said 
lands  for  the  transportation  of  oil  or  natural  gas  except 
under  and  subject  to  the  provisions,  limitations,  and  cona¬ 
tions  of  this  section.  Failure  to  comply  with  the  provi¬ 
sions  of  this  section  or  the  regulations  and  conditions  pre¬ 
scribed  by  the  Secretary  of  Gie  Interior  shall  be  ground 
for  forfeiture  of  the  grant  by  the  United  States  district 
court  for  the  district  in  which  the  property,  or  some  part 
thereof,  is  located  in  an  appropriate  proceeding.” 
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2)  Section  244.53  of  Title  43  of  the  Code  of  Federal  Beg- 
nlations  (16  F.  B.  7570)  provides  as  follows: 

Common  carrier  stipulation  reqnired.  Each  application 
for  a  natnral  gas  pipeline  right-of-way  mnst  inclnde  the 
following  stipulation : 

(a)  The  applicant  agrees  that  it  will  operate  the  pipe 
line  as  a  common  carrier  in  accordance  with  the  provisions 
of  the  Mineral  Leasing  Act  and  pertinent  regulations  here¬ 
tofore  or  hereafter  adopted  thereunder  and  that,  in  accord¬ 
ance  with  this  obligation,  it  will  transport  natural  gas  for 
others,  whether  such  gas  is  produced  from  government 
lands  or  not,  at  reasonable  rates  and  subject  only  to  such 
conditions  as  may  be  determined  by  the  Secretary  of  the 
Interior,  pursuant  to  paragraph  (b)  of  this  stipulation,  not 
to  be  inconsistent  with  this  obligation.  The  applicant 
agrees  to  provide  common  carrier  transportation  service 
requested,  including  firm  service,  under  rate  schedules  or 
tariffs  filed  in  accordance  with  paragraph  (b)  of  this  stip¬ 
ulation,  wherein  the  rates  and  charges  for  common  carrier 
transportation  shall  not  exceed,  at  the  time  of  initial  filing 
of  the  schedules  or  tariffs  with  the  regulatory  agency  hav¬ 
ing  jurisdiction  over  such  transportation,  the  component 
transportation  cost  element  or  charge  in  rates  and  charges 
for  the  sale  of  natural  gas  by  applicant  under  filed  tariffs 
involving  transportation  for  substantially  comparable  serv¬ 
ice  and  distances  via  the  same  pipe  line.  When  any  request 
for  the  transportation  of  natural  gas  is  made,  the  appli¬ 
cant  agrees  promptly,  or  within  such  time  as  may  be  fixed 
by  the  Secretary,  to  file  with  any  regulatory  agency  having 
jurisdiction  over  such  matter  an  application  for  issuance 
of  authority  to  the  applicant  (1)  to  transport  such  gas,  if 
an  application  for  such  authority  is  required  by  the  law 
applicable  to  such  agency  or  by  the  rules  or  regulations  of 
such  agency,  and,  if  necessary,  (2)  to  increase  the  capacity 
of  its  pipe  line  sufficiently  to  enable  the  applicant  to  pro¬ 
vide  for  the  transportation  of  the  natural  gas  proposed  for 
shipment,  provided  that  the  prospective  shipper  shall  join 
in  any  request  for  increasing  the  capacity  of  the  pipe  line 
and  provided  that  the  prospective  shipper  shall  advise  the 
applicant  in  writing  that  at  any  hearing  upon  such  appli¬ 
cation  it  shall  have  the  burden  of  showing  an  adequate  gas 
supply,  markets,  and  other  relevant  facts  necessary  to  es¬ 
tablish,  consistent  with  applicable  law,  the  economic  feasi- 
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bility  of  the  facilities  and  investment  required  to  provide 
necessary  added  capacity  and  to  justify  the  issuance  of  au¬ 
thority  for  the  construction  of  such  facilities.  If  the  in¬ 
creased  capacity  is  authorized,  the  applicant  agrees  to  pro¬ 
ceed  diligently  to  provide  the  increased  capacity  for  the 
common  carrier  transportation  as  authorized. 

(b)  The  applicant  further  agrees,  within  30  days  from 
the  date  of  a  request  by  the  Secretary  of  the  Interior,  to 
submit  to  the  Secretary  a  rate  schedule  or  tariff  for  the 
transportation  of  natural  gas  as  a  common  carrier  and, 
within  15  days  from  the  date  when  the  applicant  is  notified 
by  the  Secretary  that  such  schedule  or  tariff  is  not  incon¬ 
sistent  with  the  applicant’s  obligation  to  transport  gas  as 
a  common  carrier,  to  file  such  rate  schedule  or  tariff  with 
any  regulatory  agency  having  jurisdiction  over  such  trans¬ 
portation,  as  the  Secretary  may  prescribe.  If  the  Secre¬ 
tary  determines  that  the  rate  schedule  or  tariff  or  any  part 
thereof  is  mconsistent  with  the  applicant’s  obligation  to 
transport  gas  as  a  common  carrier,  the  applicant  shall, 
within  15  days  after  receipt  of  notice  of  such  determina¬ 
tion,  submit  to  the  Secretary  a  revised  schedule  or  tariff 
which  shall  be  consistent  with  its  obligation  to  transport 
gas  as  a  common  carrier.  Such  rate  schedule  or  tariff  shall 
include  the  agreement  of  the  applicant  set  forth  in  para¬ 
graph  (a)  of  this  stipulation,  to  transport  natural  gas  as 
a  common  carrier  or  to  provide  such  additional  capacity 
in  its  pipe  line  as  may  be  needed  for  the  transportation  of 
natural  gas  whenever  its  capacity  for  common  carrier 
transportation  is  inadequate.  Any  amendment  to,  or  revi¬ 
sion  of,  a  rate  schedule  or  tariff  shall  be  handled  in  accord¬ 
ance  with  the  procedure  prescribed  in  this  paragraph. 

(c)  None  of  the  specific  provisions  of  this  stipulation 
shall  be  construed  to  limit  in  any  way  the  obligation  of  the 
applicant  to  operate  its  pipe  line  as  a  common  carrier  in 
accordance  with  the  provisions  of  the  Mineral  Leasing  Act 
and  pertinent  regulations  heretofore  or  hereafter  adopted 
under  that  act  or  any  other  obligation  imposed  on  the  ap¬ 
plicant  by  such  act  or  regulations,  and  any  violation  of  such 
obligation,  including  the  specific  obligations  contained  in 
this  stipulation,  shall  be  ground  for  the  cancellation  of  the 
grant  of  the  right-of-way,  as  provided  in  the  Mineral  Leas¬ 
ing  Act. 
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ARGUMENT 

The  greatest  length  of  appellee’s  argument  is  addressed 
to  Point  I  of  appellant’s  brief,  which  discussed  the  authority 
of  the  Secretary  of  the  Interior  to  prescribe  the  “common 
carrier”  stipulation.  Response  to  the  contentions  made  in 
this  connection  requires  a  treatment  of  the  question  in  some 
detail.  Before  discussing  this  matter,  we  will,  in  this  reply, 
briefly  point  out  the  reasons  why  appellee’s  arguments  as 
to  Points  n,  m  and  IV  of  our  opening  brief  lack  merit. 
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A 

Appellee  Fcdls  Comi^etely  To  Answ^  Points  IL  III  and  IV 

of  Onr  Opening  Brief 

Point  II — El  Paso  is  not,  hecattse  of  the  circumstances  of 
this  case,  entitled  to  a  permit  excluding  the  conditions 
required  by  the  Secretary's  regulation: — The  district  conrt 
refused  to  decide  the  question  as  to  the  general  authority 
of  the  Secretary  of  the  Interior  to  prescribe  the  “common 
carrier’*  condition  and  based  its  judgment  on  the  special  cir¬ 
cumstances  relating  to  El  Paso’s  application.  (See  opening 
brief,  pp.  14,  21-22;  see  also  Jt.  App.  389,  390,  395).  Indeed 
the  court  required  appellee’s  counsel  to  amend  his  proposed 
conclusions  of  law  “eliminating  the  question  as  to  the  gen¬ 
eral  extent  of  the  authority  of  the  Secretary”  (Jt.  App. 
389). 

Appellee’s  brief  does  not  in  the  questions  presented  or 
in  the  argument  expressly  attempt  to  respond  to  our  Point 
n  (pp.  21-26).  Although  appellee’s  “Counter-Statement  of 
the  Case”  (pp.  1-6)  substantially  follows  the  findings  of 
fact  including  assertions  such  as  the  claim  that  $40,000,000 
was  spent  in  reliance  upon  statements  in  the  letter  of  June 
16,  1950,  the  decision  of  July  21,  1950  and  the  letter  of 
August  18,  1950  (p.  5),  no  argument  nor  analysis  of  the 
evidence  is  presented  to  support  the  findings  and  our  posi¬ 
tion  stated  in  Point  II-A  (Br.  22-24)  that  “The  facts  do  not 
justify  an  exception  of  El  Paso  from  the  requirements  of 
the  stipulation  of  May  29, 1951”  stands  unchallenged.  For 
the  reasons  stated  in  our  opening  brief,  appellee’s  assertion 
(Br.  44),  without  supporting  citation,  of  reliance  upon  the 
administrative  action,  seeking  to  create,  in  effect,  an  estoppel 
is  contrary  to  fact.  There  is  no  factual  basis  for  a  conclu¬ 
sion  that  the  discretion  of  the  Secretary  had  been  exhausted 
and  that  he  was  estopped  to  impose  conditions  contained  in 
the  stipulation  of  May  29,  1951.  The  fact  is  that  when  the 
question  first  arose  before  the  Federal  Power  Commission, 
El  Paso  took  the  position  that  it  would  not  become  a  com¬ 
mon  cairier  unless  forced  to  do  so  by  a  Supreme  Court 
decision  (Jt.  App.  132,  298,  300-301).  It  has  since  then 
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persisted  in  this  position  and  the  burden  of  its  argument 
before  this  Court  is  that  it  is  not  under  any  such  duty. 

Alternatively,  in  Point  II-B  (pp.  24r26)  we  pointed  out 
that  even  if  the  necessary  factual  foundation  were  present, 
there  is  no  basis  in  law  for  the  district  court’s  conclusion. 
In  subdivision  2  of  that  argument  we  pointed  out  that  the 
law  does  not  permit  the  grant  of  land  of  the  United  States 
by  estoppel.  Appellee  does  not  contend  to  the  contrary  nor 
does  it  deny  that  such  is  the  effect  of  the  trial  court’s  deci¬ 
sion.'  The  only  portion  of  our  Point  II  with  which  appellee 
deals  is  II-B-1  (pp.  24-25)  to  the  effect  that  the  letter  of 
August  18,  1950,  could  not  legally  exhaust  the  administra¬ 
tive  discretion.  The  fallacy  of  appellee’s  attempt  (Br.  43-46) 
to  support  the  conclusion  below  in  this  regard  lies  in  its 
failure  to  recognize  the  difference  between  issuance  of  a 
patent  or  permit  and  the  letter  of  August  18,  1950.  Cases 
cited  by  appellee  (Br.  44r45)  such  as  Payne  v.  Central 
Pacific  R.  255  U.  S.  228  (1921)  presenting  situations 
where  property  rights  had  vested  are  irrelevant  here  be¬ 
cause  title  letter  clearly  was  not  a  grant  of  a  right  of  way 
(see  appellant’s  opening  brief,  p.  26,  and  fn.  8).^  For  the 
same  reason  United  States  v.  Seatram  Lines,  329  U.  S.  424 
(1947)  cited  by  appellee  (Br.  44)  is  not  in  point.  Appellee 
cites  no  decision  and  it  is  not  the  law  that  the  Secretary  of 
the  Interior  cannot  alter  or  amend  his  views  as  circum¬ 
stances  may  require  up  to  the  time  the  actual  grant  is  made. 

For  the  reasons  we  have  stated,  we  think  it  is  abundantly 
clear  that  the  ground  upon  which  the  court  below  sought  to 
justify  its  judgment  directing  issuance  of  the  permits  is 
untenable. 

1  A  niTtiilftT  estoppel  theory  is  discussed  by  Chief  Judge  Stephens  in.  his  dis¬ 
senting  opinion  recently  filed  in  Chapman,  et  al.,  v.  Santa  Fe  Pacific  Railroad 
Co*,  ^^0.  10303. 

2  It  is  enough  to  say  of  Spencer  v.  United  States,  100  P.  Supp.  444,  quoted 
by  appellee  (pp.  45-46)  that  the  cited  opinion  was  withdrawn  and  an  opinion 
reaching  the  opposite  result  was  filed  by  the  Court  of  Qaims,  in  whidi,  after¬ 
pointing  out  that  the  rule  of  res  jvdicata  of  court  procedure  should  not  be 
carried  over  into  the  administrative  procedure  of  the  military  establishment, 
the  court  said:  ^*It  would  be  a  mistake  to  so  harden  the  arteries  of  adminis¬ 
trative  procedure.”  Spencer  v.  United  States,  102  F.  Supp.  774,  777  (1952). 
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Point  III — The  grcmting  of  a  right  of  way  under  Section 
28  of  the  Mineral  Leasing  Act  is  clearly  a  discretionary  mai- 
ter  which  may  not  he  controlled  hy  mamdatory  injunction 
(pp.  26-28) : — ^Appellee  argues  that,  assuming  its  attack 
upon  the  “common  carrier’^  stipulation  is  sustained,  the 
court  may  compel  issuance  of  a  right  of  way  permit  (Br. 
46-49).  It  asserts  that  “unlawful  acts  committed  in  the 
name  of  discretion  have  always  been  proper  subjects  of 
judicial  restraint (Br.  47).  But,  as  pointed  out  in  our 
opening  brief  (p.  26),  mandamus  “cannot  be  made  to  serve 
the  purpose  of  an  ordinary  suit”.  Whether  the  Secretary’s 
conclusion  be  one  of  fact  or  law,  it  cannot  be  overturned  by 
mandamus  unless  tb©  statute  has  imposed  upon  him  a  purely 
ministerial  duty.  Whatever  view  may  be  taken  of  the  Min¬ 
eral  Leasing  Act  it  is  perfectly  clear,  especially  after  the 
1935  Amendment,  that  Congress  did  not  impose  upon  the 
Secretary  simply  a  ministerial  duty  of  issuing  permits,  a 
fact  that  has  been  recognized  by  tins  Court.  See  authori¬ 
ties  cited  on  pages  27-28  of  our  opening  brief.* 

Appellee  likewise  simply  ignores  the  fact  that  in  view  of 
the  discretion  granted  to  the  Secretary  by  Congress  an  ap¬ 
plicant  for  a  permit  has  no  legal  right  thereto.  See  our 
opening  brief,  p.  28. 

Point  IV — The  district  court  was  without  jurisdiction 
heccmse  this  is  a  suit  against  the  United  States  to  which  it 
has  not  consented: — ^Here  again,  appellee  advances  an  argu¬ 
ment  that  has  already  been  expressly  rejected,  after  thor- 

8  Appellee’s  reliance  upon  West  v.  United  States,  58  App.  D.  C.  329,  30  P. 
2d  739  (1929)  which  it  cites  sub  nom.  West  v.  ez  rel.  Ailing  is  misplaced  be¬ 
cause  (1)  As  stated  in  Bed  Canyon  Sheep  Co.  v.  IcTces,  69  App.  D.  C.  27,  32, 
98  P.  2d  308,  313  (1938),  the  West  case  was  impliedly  overruled  by  United 
States  V.  Wilbur,  283  U.  S.  414  (1931)  and  (2)  any  possibility  of  construing 
section  28  of  the  Mineral  Leasing  Act  as  mandatory  was  removed  by  the  1935 
Amendment.  The  subsequent  history  of  West  v.  Eiteheoek,  19  App.  D.  C.  333 
(1902),  where  the  ultimate  result  was  denial  of  mandamus,  removes  any  com¬ 
fort  appellee  might  otherwise  secure  from  that  opinion  from  which  it  quotes 
(Br.  48-49),  see  West  v.  Eiteheoek,  205  U.  S.  80  (1907).  The  irrelevancy  of 
Oarfield  v.  Goldsby,  211  U.  S.  249  (1908)  also  relied  upon  by  appellee  (Br.  47) 
is  settled  by  Eess  v.  Fisher,  223  TJ.  S.  683,  694  (1912).  In  short,  ap^ee  is 
apparently  attempting  to  revive  contentions  which  have  long  been  put  to 
rest  by  decisions  of  the  Supreme  Court  and  this  Court. 
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ough  consideration,  by  this  Court.  The  claim  is  that,  regard¬ 
less  of  the  fact  that  property  of  the  United  States  is  in¬ 
volved,  suit  may  be  brought  against  the  government  officer 
alone  whenever  his  statutory  authority  is  attacked  (Br. 
50-52).  After  considering  precisely  the  same  contention 
at  length,  this  Court  in  Seiden  v.  Larson,  88  U.  S.  App. 
D.  C.  258,  262-263,  188  F.  2d  661,  665  (1951),  certiorari  de¬ 
nied  341  U.  S.  950  (1951),  concluded  (p.  263) : 

Applying  these  principles  to  the  case  at  hand,  it 
would  seem  that  appellants’  suit  must  fail;  and  this 
would  be  true  even  if  appellants  were  correct  in  their 
contention  that  appellees  had  acted  beyond  their  stat¬ 
utory  authority  and  contrary  to  congressional  mandate. 

See  also  American  Dredging  Co.  v.  Cochrane,  —  U.  S.  App. 
D.  C.,  —  .190  F.  2d  106,  108-109  (1951). 

B 

Appellee's  Arguments  Foil  to  Controvert  Our  Point  I  That  the 
Regulation  Is  a  Valid  Exercise  of  the  Authority  of  the  Sec¬ 
retary  of  the  Interior 

Appellee  attacks  the  regulation  of  the  Secretary  under 
two  main  headings  with  several  subdivisions.  The  various 
contentions  there  advanced  are,  we  believe,  largely,  if  not 
entirely,  based  upon  a  fundamental  misconception  of  the 
purpose  and  effect  of  the  Mineral  Leasing  Act.  We  shall, 
therefore,  answer  appellee’s  contentions  in  detail  only  after 
showing  the  error  of  the  premise  upon  which  they  are  based. 

Irdroductory : — The  Mineral  Leading  Act  represents  the 
exercise  of  control  over  federal  property  which  is  a  subject 
matter  separate  and  distinct  from  the  field  covered  by  the 
Natural  Gas  Act  enacted  under  the  federal  commerce 
power: — ^Appellee  devotes  much  space  to  emphasis  of  the 
fact  that  Congress  exercised  its  commerce  power  to  regulate 
the  interstate  transmission  of  natural  gas  by  the  Natural 
Gas  Act  which  invests  the  Federal  Power  Commission  with 
the  necessary  regulatory  powers.  In  contrast,  the  Mineral 
Leasing  Act  is  not  and  does  not  purport  to  be  an  attempt  to 
regulate  an  interstate  business.  As  pointed  out  in  our  open- 
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ing  brief  (p.  15)  it  represents  an  exercise  of  the  control 
over  disposition  of  Grovemment  property.  As  is  usually 
the  case,  Congress  vested  in  the  Secretary  of  the  Interior 
the  authority  to  enforce  the  policies  it  established  as  to  such 
disposition.  Congress  was  well  aware,  in  passing  the  Min¬ 
eral  Leasing  Act,  that  it  was  exercising  its  plenary  power 
to  impose  conditions  upon  such  disposition  rather  than  any 
regulatory  authority  under  the  commerce  clause.  Contrary 
to  appellee’s  repeated  assertions  (Br.  8,  14-15,  18,  28,  37) 
there  is  a  wealth  of  legislative  background  demonstrating 
the  reason  and  purpose  of  the  “conunon  carrier”  provision. 
As  is  often  the  case  in  regard  to  naajor  legislation  of  this 
type  (Cf.  appellee’s  brief,  p.  32,  fn.  3),  much  of  this  back¬ 
ground  appears  with  reference  to  drafts  of  the  legislation  in 
Congressional  sessions  prior  to  that  in  which  it  was  finally 
enacted.  Much  of  this  background  is  printed  in  the  appen¬ 
dix  to  this  brief,  infra,  pp.  26-42,  and  may  be  summarized 
as  follows: 

From  the  beginning  of  consideration  of  this  matter,  it 
was  explicitly  stated  that  the  “common  carrier”  provision 
applied  whether  intrastate  or  interstate  business  was  con¬ 
cerned  and,  as  expressed  by  the  Chairman  of  the  House 
Committee  on  Public  Lands,  “My  thought  is  that  the  Fed¬ 
eral  Government  can  say  ‘This  is  our  territory.  If  you 
use  it  you  must  submit  to  our  conditions.  If  you  do  not 
want  to  submit  to  our  conditions,  you  must  build  around 
us.’  I  tbiuk  in  that  way  we  can  enforce  justice  for  the 
people.”  (51  Cong.  Rec.,  pt.  15,  p.  15419  (1914) ;  appendix, 
infra,  p.  29). 

The  Public  Lands  Committee  was  careful  to  avoid  any 
question  as  to  interstate  commerce  regulation  (which  would, 
of  course,  have  gone  to  another  committee).  Expressing 
the  committee  sentiment,  one  of  its  members  objected  to 
an  amendment  to  the  bill  which  would  have  introduced  the 
commerce  element,  stating  (51  Cong.  Rec.,  pt.  15,  p.  15422 
(1914),  appendix  infra,  p.  34) : 

I  do  not  feel  that  in  a  bill  aifecting  only  the  public 
lands  we  should  take  up  a  subject  of  interstate  com¬ 
merce,  as  this  proposed  amendment  is.  Our  committee 
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never  had  this  subject  presented  to  ns  or  considered  it. 
In  fact,  we  had  no  jurisdiction  to  consider  such  a  subject. 
This  is  a  matter  which  ought  to  go  before  the  Committee 
on  Interstate  and  Foreign  Commerce.  The  committee 
cannot  permit  this  bill  to  be  loaded  down  with  all 
sorts  of  provisions  that  have  no  proper  place  in  this 
bill  and  that  should  be  and  are  covered  by  separate 
bills.  I  am  simply  voicing  the  sentiment  of  the  Public 
Lands  Committee. 

During  the  debates,  it  was  emphasized  that  the  bUl  only 
related  to  pipe  lines  in  the  public  domain  states  and  that  “It 
does  not  cover  the  whole  of  the  United  States  nor  the  ques¬ 
tion  of  common  carriers  in  the  Eastern  States.  This  is 
solely  a  public-land  measure  for  our  extreme  western  pub¬ 
lic-domain  States”.  (51  Cong.  Rec.,  pt.  15,  p.  15422  (1914) ; 
appendix,  infra,  p.  34).  The  legislative  history  further 
shows  that  the  purpose  of  the  “common  carrier”  provision 
was  to  aid  the  small  producer  who,  absent  such  a  require¬ 
ment,  “may  be  hampered  or  entirely  eliminated  from  the 
producing  field  because  unable  to  construct  a  pipe  line  of 
his  own  and  because  he  cannot  compel  the  pipe-line  owner, 
who  may  be  also  an  oil  producer,  to  carry  his  product  to  the 
refinery  or  the  market”.  (51  Cong.  Rec.,  pt.  15,  p.  15419 
(1914) ;  appendix,  infra,  pp.  27-28).'*  And  it  was  noted  that 
“the  man  who  has  the  lease  could  not  construct  a  pipe  line 
for  even  10  feet  on  Government  land  without  it  being  a 
common  carrier”,  51  Cong.  Rec.,  pt.  15,  p.  15419  (1914) ; 
appendix,  infra,  p.  29. 

Thus,  the  explicit  purpose  of  the  “common  carrier”  pro¬ 
vision  was  that  permittees  like  El  Paso  should  not  be  mo¬ 
nopolies  but  their  facilities  should  be  available  for  use  by 
the  small  producers  in  the  area.  The  same  “anti-monopoly” 
policy  was  expressed  in  other  sections  of  the  Mineral  Leas¬ 
ing  Act.  In  Chapmcm  v.  SJieridan-Wyoming  Co.,  338  U.  S. 
621,  628  (1950),  the  Court  said  of  the  Mineral  Leasing  Act 
“Its  whole  policy  seems  to  contemplate  the  opening  of  the 
public  domain  to  competitive  exploitation”.  The  “common 


*  The  history  shows  that  this  purpose  equally  applied  to  natural  gas  lines. 
See  e.g.,  Appendix,  pp.  28,  30,  32-34,  35. 
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carrier’’  provision  was  one  of  the  essential  elements  in 
promoting  this  over-all  policy  since  lessees  of  a  sTnall  acre¬ 
age  of  natural  gas  land  must  have  pipe  line  facilities  avail¬ 
able. 

There  is  no  reason  to  suppose  that  Congress  reversed 
this  policy  relating  to  the  management  of  the  public  domain 
when  it  passed  the  Natural  Gas  Act  On  the  contrary,  in 
August  1935  it  amended  the  Mineral  Leasing  Act  so  as  to 
reinforce  that  policy  at  a  time  when  the  Natural  Gas  Act 
was  under  active  consideration  (See  appellee’s  brief,  pp. 
32-33).  Just  as  the  Public  Lands  Committee  in  drafting  the 
Mineral  Leasing  Act  steered  clear  of  all  questions  as  to 
interstate  regulation  of  natural  gas  companies,  so  there 
was  no  occasion  for  the  House  Committee  on  Interstate  and 
Foreign  Commerce  to  reexamine  settled  policies  relating 
to  public  lands  in  considering  the  Natural  Gas  Act.  Appel¬ 
lee  nowhere  suggests  that  such  policies  were  examined  and 
intentionally  reversed.  The  fact  is  that  Congress  refused 
to  repeal  the  common  carrier  provision  of  Section  28  as 
related  to  natural  gas  pipe  lines  even  though  proposed 
legislation  was  introduced  for  that  express  purpose  as  will 
be  discussed  in  more  detail  under  point  ‘‘D”,  infra. 

That  these  two  statutes  do  not,  as  appellee  asserts 
(Br.  30),  “empower  two  agencies  to  regulate  the  same  sub¬ 
ject  in  the  same  field  with  conflicting  results”  is  clear  when 
the  purposes  of  the  two  statutes  are  contrasted.  The  Min¬ 
eral  Leasing  Act  was  designed  to  promote  the  development 
of  mineral  resources  of  the  public  domain  under  a  system 
of  competitive  exploitation.  The  Natural  Gas  Act  was 
designed  generally  to  provide  federal  regulation  of  such 
carriers  where  local  regulation  was  powerless  to  act  and 
“The  aim  of  the  Act  was  to  protect  ultimate  consumers  of 
natural  gas  from  excessive  charges”.  Power  Common  v. 
Interstate  Gas  Co.,  336  IJ.  S.  577,  581  (1949) ;  Power 
Common  v.  Panhandle  Co.,  337  U.  S.  498,  502-503  (1949). 
The  passage  of  the  Act  did  not,  as  appellee  seems  to  argue, 

'  exempt  natural  gas  companies  from  all  other  requirements 
of  federal  law.  See  e.g..  Shelly  OH  Co.  v.  Phillips  Co.,  339 
U.  S.  667,  670  (1950),  recognizing  necessity  of  approval  of 
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Securities  and  Exchange  Commission  to  financing  plans  of 
such  companies.  The  two  statutes  are  thus  expressive  of 
entirely  different  congressional  policies  relating  to  separate 
fields  of  activity  and  in  exercise  of  two  different  constitu¬ 
tional  purposes.  The  only  similarity  of  the  two  statutes  is 
that  on  occasion  they  may  both  apply  to  the  same  company 
as  in  the  case  of  El  Paso.  The  present  argument  could  not 
be  made  by  a  purely  intrastate  carrier.  No  reason  appears 
why  El  Paso  should  enjoy  a  better  position  than  such  a 
carrier. 

With  this  background  in  mind  we  shall  now  discuss  the 
detailed  contentions  by  which  appellee  attempts  to  answer 
our  opening  brief  and,  for  convenience,  we  will  discuss 
them  under  the  subheadings  of  point  I  of  that  brief. 

A.  Congress  can  condition  the  grants  of  rights  in  public 
property  upon  the  undertaking  of  the  graniee  to  he  a 
common  carrier  of  natural  gas: — ^Appellee  apparently  does 
not  challenge  this  point  and  does  not  raise  any  question  of 
constitutional  power  with  one  exception.  That  exception 
is  its  point  I-c,  pages  16-17,  arguing  that  there  is  an  un¬ 
constitutional  delegation  of  legislative  power  because  the 
phrase  “common  carrier”  did  not  constitute  an  “intelli¬ 
gible  principle”  to  guide  administrative  discretion.  The 
attempt  to  invoke  cases  such  as  Panama  Refining  Co.  v. 
Ryan,  293  U.  S.  388  (1935)  and  Schechter  Poultry  Co.  v. 
United  States,  295  IT.  S.  495  (1935)  (Br.  17),  represents 
another  failure  of  appellee  to  realize  that  the  Mineral 
Leasing  Act  was  dealing  with  the  Government’s  own  pro¬ 
perty  rather  than  attempting  to  regulate  commerce. 

In  sustaining  the  existence  of  an  implied  power  to  with¬ 
hold  public  lands  from  sale,  the  court  in  United  States  v. 
Midwest  Oil  Co.,  236  U.  S.  459,  474  (1915)  said: 

But  they  do  clearly  indicate  that  the  long-continued 
practice,  known  to  and  acquiesced  in  by  Congress, 
would  raise  a  presumption  that  the  witdrawals  had 
been  made  in  pursuance  of  its  consent  or  of  a  recog¬ 
nized  administrative  power  of  the  Executive  in  the 
management  of  the  public  lands.  This  is  particularly 
true  in  view  of  the  fact  that  the  land  is  property  of 
the  United  States  and  that  the  land  laws  are  not  of 
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a  legislative  character  in  the  highest  sense  of  the 
term  (Art.  4,  §3)  ‘‘but  savor  somewhat  of  mere  rules 
prescribed  by  an  owner  of  property  for  its  disposal.^’ 
Butte  City  War  Co.  v.  Baker,  196  U.  S.  126. 

These  rules  or  laws  for  the  disposal  of  public  land 
are  necessarily  general  in  their  nature.  Emergencies 
may  occur,  or  conditions  may  so  change  as  to  require 
that  the  agent  in  charge  should,  in  the  public  interest, 
withhold  the  land  from  sale;  and  while  no  such  ex¬ 
press  authority  has  been  granted,  there  is  nothing  in 
the  nature  of  the  power  exercised  which  prevents  Con¬ 
gress  from  granting  it  by  implication  just  as  could  be 
done  by  any  other  owner  of  property  under  similar 
conditions.  The  power  of  the  Executive,  as  agent  in 
charge,  to  retain  that  property  from  sale  need  not 
necessarily  be  expressed  in  writing.  Lockhart  v.  John¬ 
son,  181  IT.  S.  520;  Bronson  v.  Chappell,  12  Wall.  686; 
Campbell  v.  City  of  Kenosha,  5  Wall.  194  (2). 

For  it  must  be  borne  in  mind  that  Congress  not 
only  has  a  legislative  power  over  the  public  domain, 
but  it  also  exercises  the  powers  of  the  proprietor 
therein.  Congress  “may  deal  with  such  lands  precisely 
as  a  private  individual  may  deal  with  his  farming 
property.  It  may  sell  or  withhold  them  from  sale.^’ 
Camfieid  v.  United  States,  167  IT.  S.  524;  Light  v. 
United  States,  220  U.  S.  536.  Like  any  other  owner  it 
may  provide  when,  how  and  to  whom  its  land  can  be 
sold.  •  •  • 

The  nature  of  the  power  exercised  by  Congress  over  the 
public  domain  has  been  emphasized  more  recently  in  United 
States  V.  San  Francisco,  310  U.  S.  16  (1940),  where  the 
Court  said  (pp.  29-30) : 

Article  4,  §3,  Cl.  2  of  the  Constitution  provides  that 
“The  Congress  shall  have  Power  to  dispose  of  and 
make  all  needful  Rules  and  Regulations  respecting 
the  Territory  and  other  Property  belonging  to  the 
United  States.”  The  power  over  the  public  land  thus 
entrusted  to  Congress  is  without  limitations.  (Citing 
in  fn :  United  States  v.  Gratiot,  14  Pet.  526, 537.)  ‘  ‘  And 
it  is  not  for  the  courts  to  say  how  that  trust  shall  be 
administered.  That  is  for  Congress  to  determine.” 
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(Citing  in  fn;  Light  v.  United  States,  220  XJ.  S.  523, 
537.)  Thus,  Congress  may  constitutionally  limit  the 
disposition  of  the  public  domain  to  a  manner  consistent 
witi  its  views  of  public  policy.  And  the  policy  to 
govern  disposal  of  rights  to  develop  hydroelectric 
power  in  such  public  hmds  may,  if  Congress  chooses, 
be  one  designed  to  avoid  monopoly  and  to  bring  about 
a  vride-spread  distribution  of  benefits.  •  •  • 

In  dealing  with  the  pubbc  domain.  Congress  has  cus¬ 
tomarily  delegated  wide  discretion  to  the  Secretary  of 
the  Interior,  expressing  its  policy  only  in  the  most  general 
of  terms.  Indeed,  even  when  a  statute  in  this  field  is  silent 
in  this  respect  ^‘its  administration  falls  wholly  and  ab¬ 
solutely  within  the  jurisdiction  of  the  Commissioner  of 
the  General  Land  Office,  under  the  supervision  of  the 
Secretary  of  the  Interior.”  Bishop  of  Nesqtudlg  v.  Gibbon, 
158  U.S.  155,  167  (1895) ;  Cameron  v.  United  States,  252 
U.  S.  450,  463  (1920).  The  policy  represented  by  the  “com¬ 
mon  carrier”  provision  is  clear.  Plainly,  Congress  could 
properly  vest  in  the  Secretary  of  the  Interior  the  discretion 
to  determine  the  details  of  its  enforcement 
B.  The  Secretary  of  the  Interior  is  clearly  cmthorized  to 
define  the  obligations  of  a  common-carrier  natvral-gcts  pipe 
line  crossing  over  public  lands  under  Section  28  of  the 
Mineral  Leasing  Act-, — ^While  appellee  would  have  it  ap¬ 
pear  differently  (Br.  12),  there  is  ample — and  clear — 
authority  for  the  Secretary’s  reqtiirement  that  the  pre¬ 
scribed  common-carrier  stipulation  be  filled.  Section  28 
of  the  Mineral  Leasing  Act  expressly  requires  that  pipe 
lines  for  which  a  right-of-way  permit  might  be  received 
“shall  be  constructed,  operated  and  maintained  as  a  com¬ 
mon  carrier”  and  provides  that  the  rights  of  way  may 
be  granted  by  the  Secretary  “under  such  regulations  and 
conditions  as  to  survey,  location,  application,  and  use  as 
may  be  prescribed  by  the  Secretary  of  the  Interior”  (em¬ 
phasis  added).  49  Stat.  678;  30  U.  S.  C.  sec.  185.  Far  from 
attempting  to  ignore  the  rule-mahing  provision  of  Section 
28  as  appellee  alleges  (Br.  12,  cf.  Br.  18),  appellant  has 
specifically  relied  upon  such  provision  (Opening  br.  15). 
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And  this  for  good  reason,  becanse  prescribing  “regulations 
and  conditions’’  relating  to  the  use  of  the  lands  for  which 
right-of-way  permits  are  granted  for  common-carrier  pipe 
lines  is  at  once  clearly  within  the  rule-making  provision  of 
Section  28.  And  such  was  the  view  taken  by  the  Depart¬ 
ment  of  the  Interior  some  eighteen  years  ago.  54  L  D.  465, 
469  (1934).  In  our  opening  brief  (pp.  15-16)  we  point  out 
that  in  addition®  to  the  provision  in  Section  28,  Section 
32  of  the  Mineral  Leasing  Act  authorizes  the  Secretary 
of  the  Interior  “to  prescribe  necessary  and  proper  rules 
and  regulations  and  to  do  any  and  all  things  necessary  to 
carry  out  and  accomplish  the  purposes”  of  the  various 
sections  of  the  Act.  41  Stat.  450  ;  30  U.  S.  C.  sec.  189.  In 
view  of  both  of  these  provisions  it  is  submitted  that  the 
Secretary  of  the  Interior  was  clearly  authorized  to  make 
appropriate  definition  of  the  obligations  embraced  in  the 
“common  carrier”  provision.  Indeed,  it  was  his  duty  to 
do  so  under  the  provisions  of  the  Mineral  Leasing  Act  as 
shown  by  the  authorities  cited  on  page  16  of  our  opening 
brief.  Certainly  there  is  no  justification  for  the  strained 
interpretation  of  Section  28  urged  by  the  appellee  (Br. 
12-13). 

Appellee’s  arguments  in  this  respect  are  but  other  mani¬ 
festations  of  the  faulty  reasoning  engendered  by  their 
basic  misconception  of  the  authority  under  which  the 
Secretary  of  the  Interior  was  acting  in  this  case,  Le.,  as 
leasing  agent  for  Government-owned  property.  (See  cases 
cited  on  page  16  of  appellant’s  opening  brief.)  And,  as 
we  have  shown  supra,  p.  11,  it  probably  was  unnecessary 
to  authorize  regulation  at  all. 

Appellee  argues  that  “No  power  of  interpretation,  de¬ 
finition  or  implementation  was  invested  in  the  Secretary.” 

s  This  is  too  clear  to  pennit  the  assertion  (Br.  12)  by  appellee  **that  defend¬ 
ant  attempts  to  ignore  the  mle-malring  provision  of  Section  28”  to  stand 
unchallenged.  On  page  15  of  onr  opening  brief  the  mle-malring  provision  of 
Section  28  is  quoted  and  expressly  relied  on.  Later  in  the  same  paragraph  we 
went  on  to  state:  “And  in  Section  32  of  the  ICneral  Leasing  Act,  the  Secre¬ 
tary  is  authorized  'to  prescribe  necessary  and  proper  rules  and  regulations  to 
do  any  and  all  things  necessary  to  carry  out  and  accomplish  the  purposes’  of 
the  various  sections  of  the  Act,  induding  Section  28.”  (Emphasis  added.) 


(Br.  13).  Yet  it  is  now  settled  that  when  statutes  dealing 
with  public  lands  are  being  considered,  the  construction 
and  application  of  the  statute  is  primarily  a  matter  to  be 
decided  by  the  Secretary  of  the  Interior.  Riverside  Oik 
Co,  V.  Hitchcock,  190  U.  S.  316,  324-325  (1903);  Ness  v. 
Fisher,  223  U.  S.  683,  693  (1912) ;  HaU  v.  Payne,  254  U.  S. 
343,  347-348  (1920) ;  Work  v.  Rives,  267  U.  S.  175,  177,  183 
(1925) ;  WUbur  v.  U rated  States,  281  U.  S.  206,  219-221 
(1930).  For  example,  in  HaU  v.  Payne,  supra,  with  refer¬ 
ence  to  the  construction  of  an  Act  of  Congress  by  the 
Secretary  of  the  Interior,  the  Supreme  Court  stated;  “He 
could  not  administer  or  apply  the  act  without  construing 
it,  and  its  construction  involved  the  exercise  of  judgment 
and  discretion.’’  (254  U.  S.  347-348.)  Indeed,  the  Su¬ 
preme  Court  has  repeatedly  pointed  out  that  “Congress 
has  constituted  the  Land  Department,  under  the  super¬ 
vision  and  control  of  the  Secretary  of  the  Interior,  a  special 
tribunal  with  judicial  functions,  to  which  is  conhded  the 
execution  of  the  laws  which  regulate  the  purchase,  selling 
and  care  and  disposition  of  the  public  lands.  •  •  • 
Whether  he  decided  right  or  wrong,  is  not  the  question. 
Having  jurisdiction  to  decide  at  all,  he  had  necessarily 
jurisdiction,  and  it  was  his  duty  to  decide  as  he  thought  the 
law  was,  and  the  courts  have  no  power  whatever  under 
those  circumstances  to  review  his  determination  by  man¬ 
damus  or  injunction.”  Riverside  OH  Co.  v.  Hitchcock,  190 
U.  S.  316,  324-325  (1903) ;  Ness  v.  Fisher,  223  U.  S.  683,  693 
(1912).  And  to  deny  the  Secretary  of  the  Interior  author¬ 
ity  to  implement  a  public  domain  statute  is  to  deny  the 
entire  course  of  public  domain  history. 

Appellee  also  seeks  to  make  something  (Br.  7,  8,  13-14, 
16,  22-23)  of  the  fact  that  the  common-carrier  stipulation 
presently  required  by  the  Secretary  of  the  Interior  has 
not  previously  been  required  by  him.  Appellee  argues 
that  because  the  Secretary  of  the  Interior  has  not  here¬ 
tofore  found  it  necessary  to  require  such  a  stipulation, 
such  inaction  should  be  held  to  be  a  recognition  that  he 
lacked  authority  to  do  so.  That  argument  fails  to  recog¬ 
nize  both  the  facts  and  the  law.  As  the  facts  set  out  in 
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our  opening  brief  make  clear,  it  was  the  continued  refusal 
of  appellee,  El  Paso  Natural  Gas  Company,  to  be  a  common 
carrier  in  fact  as  required  by  the  congressional  enactment, 
which  led  to  the  promulgation  of  the  presently  required 
common  carrier  stipulation.  The  statutory  requirement 
had  been  implemented  so  far  as  was  then  necessary  by 
regulation  in  1931.  See  54  I.  D.  465,  469  (1934) ;  Montana- 
Dakota  Utilities  Co.  v.  Federal  Power  Comim/riy  169  P.  2d 
392  (C.  A.  8,  1948),  certiorari  denied  335  U.  S.  853  (1948) ; 
appendix,  infra,  pp.  40-42.  Cf.  appellee’s  brief,  p.  13.  So 
far  as  appears,  El  Paso  was  the  first  one  since  then  to  pre¬ 
sent  the  situation,  which  had  been  discussed  in  connection 
with  passage  of  the  Act,  where  if  one  company  owns  both 
production  and  pipe  line  it  can  make  ‘‘pretty  difficult  sled¬ 
ding”  for  other  producers.  53  Cong.  Eec.,  pt.  1,  p.  839 
(1916) ;  appendix  mfra,  pp.  35-36. 

In  these  circumstances,  appellee’s  argument  regarding 
a  failure  to  require  the  present  more  detailed  type  of 
common-carrier  stipulation  at  an  earlier  date,  is  entirely 
inapposite.  From  the  cases  cited  on  page  25  of  our  open¬ 
ing  brief,  it  is  likewise  clear  that  legally  action  or  inaction 
in  the  past  by  no  means  prevents  appropriate  action  being 
taken  when  the  need  arises.  In  Shawmut  Ass^n  v.  Securi¬ 
ties  and  Exchange  Com^n,  146  F.  2d  791,  795  (C.  A.  1, 
1945)  the  court  stated: 

The  fact  that  the  Commission  has  never  previously 
imposed  the  particular  terms  laid  down  in  the  order 
•  ••  is  of  no  significance  •  •  *.  The  Commissioner 
never  disclaimed  its  rights  to  insist  on  such  terms  in 
an  appropriate  case.  And  even  if  it  had  done  so  it 
would  have  been  of  no  consequence.  Where  the  ques¬ 
tion  is  whether  an  administrative  agency  has  the  power 
to  issue  a  prospective  regulation  or  order  without  any 
retrospective  aspect,  the  sole  test  is  what  power  was 
given  by  the  Constitution  and  by  Congress;  there  is 
no  doctrine  of  estoppel  by  prior  disclaimer  or  prior 
disuse. 

And  in  National  Labor  Relations  Board  v.  Baltimore  T. 
Co.,  140  F.  2d  51,  55  (C,  A.  4,  1944),  certiorari  denied  321 
U.  S.  795  (1944),  the  court  said: 


An  administrative  agency,  charged  with  the  protecr 
tion  of  the  pnbKc  interest,  is  certainly  not  pr^nded 
from  tai^g  appropriate  action  to  that  end  b^nse  of 
mistaken  action  on  its  part  in  the  past.  (Citations 
omitted.)  Nor  can  the  principles  of  equitable  estoppel 
be  applied  to  deprive  ^e  public  of  the  protection  of 
a  statute  because  of  mistaken  action  or  lack  of  action 
on  the  part  of  public  ofl&cials.  (Citations  omitted.) 

C.  The  regulation  defining  the  obligations  of  a  common 
carrier  of  natural  gas  under  the  Mineral  Leasing  Act  is  not 
arbitrary  or  capricious : — As  is  usual  in  a  case  of  this  type, 
appellee  attacks  the  regulations  of  the  Secretary  of  the 
Interior  as  arbitrary  and  capricious.  But  a  mere  reading 
of  the  regulations  dispels  this  claim.  (See  discussion  on 
pp.  16-18  of  our  opening  brief.)  We  must  start  with  the 
fact  that  the  Congress  has  specifically  directed  the  Sec¬ 
retary  of  the  Interior  to  require  all  pipe  lines  crossing 
public  lands  to  be  operated  as  common  carriers.  The  test 
of  reasonableness,  then,  is  whether  the  present  regulations 
bear  any  relationship  to  that  requirement.  This  they  ob¬ 
viously  do.  And,  as  this  Court  has  aptly  said,  ‘‘It  was 
never  intended  that  the  courts  should  displace  the  judg¬ 
ments  of  administrative  officers  or  bodies  in  matters  pro¬ 
perly  within  their  jurisdiction.^*  Proctor  S  Gamble  Co,  v. 
Coe,  68  App.  D.  C.  246,  248,  96  F.  2d  518,  520  (1938),  cer¬ 
tiorari  denied  305  U.  S.  604  (1938). 

In  our  opening  brief  we  point  out  (p.  18)  that  the  pres¬ 
ently  required  common  carrier  stipulation  was  worked  out 
only  after  lengthy  negotiations  in  which  full  regard  was 
given  to  the  objections  of  the  appellee,  and  accordingly 
modification  of  particular  provisions  were  made  insofar 
as  the  public  interest  and  the  purposes  of  the  statute  per¬ 
mitted.  It  is  believed  that  nothing  more  need  be  added 
to  what  is  there  set  out  to  establish  beyond  question  that 
the  challenged  ■  stipulation  is  entirely  proper  and  that  it 
has  a  reasonable  relation  to  the  obligation  of  the  permit¬ 
tee  to  operate  the  pipe  line  as  a  common  carrier. 

Appellee  under  three  separate  sub-headings  (11(a)  (b) 
and  (c),  pp.  18-27)  directs  its  attack  solely  against  the 
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portions  of  the  regulation  requiring  the  construction  of 
additional  facilities  and  argues  the  matter  in  the  setting 
of  public  utility  regulation.  But  this  provision  cannot,  as 
.  appellee  seeks,  be  isolated  and  considered  apart  from  the 
other  provisions  of  the  regulation.  It  is  an  integral  and 
necessary  part  of  the  regulation  as  a  whole.  When  that 
regulation  is  treated  as  an  entity,  it  is,  as  we  have  shown 
in  our  opening  brief  (pp.  16-18),  a  perfectly  reasonable 
I  way  in  which  to  achieve  the  objectives  of  the  statute.  Ap- 
'  peUee^s  argument  in  this  connection  is  also  based  upon 
its  erroneous  notion,  already  discussed  supra,  that  there 
is  no  legislative  history  disclosing  the  purpose  Congress 
sought  to  achieve  by  the  “common  carrier’’  provision  of 
the  Mineral  Leasing  Act.  In  this  setting,  decisions  relating 
to  common  law  or  statutory  regulation  of  public  utilities, 

I  cited  by  appellee  (Br.  19-20)  do  not  aid  it. 

These  authorities  are  all  related  to  appellee’s  argument 
“that  a  common  carrier  is  under  no  obligation  to  accept 
goods  or  passengers  ‘if  his  coach  be  full’  ”  (Br.  8,  19-20) 
and  they  are  irrelevant  here  where  appellee  uses  its 
I  natural-gas  pipe-line  facilities  solely  for  its  own  purposes 
and  has  never  carried  the  gas  of  others  as  a  common 
carrier  operation.  The  “full  coach”  argument  simply 
I  means  that  one  who  is  fully  engaged  in  carrying  goods 
of  others  does  not  have  to  provide  additional  facilities  to 
!  take  care  of  more  people.  It  does  not  mean'  that  the  com¬ 
mon  carrier  could  use  all  or  most  of  its  capacity  for  its 
own  purposes  and  on  that  basis  claim  that  its  coach  is 
full.  In  other  words,  a  common  carrier  coach  is  not  one 
filled  with  the  coachman’s  children.  The  present  regula¬ 
tions  call  for  no  additional  construction  when  the  appli¬ 
cant’s  existing  pipe  lines  are  devoted  to  or  available  for 
common  carrier  use. 

I  Ignoring  the  over-all  purpose  and  effect  of  the  regula¬ 
tions,  appellee  states  (Br.  25)  “The  statute  expressly 
provides  that  the  line  shall  be  operated  as  a  common  car- 
I  rier,®  but  the  regulation  of  the  Secretary  supposes  that 


6  Compare  appellee’s  refusal  to  nuLke  its  lines  available  as  a  common  carrier 
short  of  “an  Act  (sic)  of  the  Supreme  Conrt  of  the  United  States”  (Jt.  App. 
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it  shall  not  be  so  operated,  but  that,  in  lieu  thereof,  another 
line  shall  be  built  and  so  operated.  This  argument  over¬ 
looks  entirely  the  principal  feature  of  the  regulation  which 
is  that  it  is  only  when  the  natural-gas  pipe-line  is  not  being 
used  as  a  common  carrier  or  made  available  for  such  use 
that  the  additional  facilities  feature  of  the  regulation 
comes  into  play.  That  provision  is  designed  particularly 
and  solely  for  the  benefit  of  such  companies  as  the  appellee 
so  as  to  accomplish  the  purposes  of  the  statute  with  the 
least  disruptive  effect  on  the  existing  operations  of  the 
carriers  in  transmitting  its  own  and  contract  gas.  Where 
existing  use  of  pipe-line  facilities  make  it  preferable  from 
the  pipe  line  owner’s  standpoint  to  do  so,  the  owner  is 
accorded  the  option  of  providing  substitute  facilities  to 
enable  it  to  meet  its  common  carrier  obligations  rather 
than  to  curtail  its  own  private  use  of  the  facilities.  Con¬ 
trary  to  the  impression  given  by  the  appellee,  it,  or  other 
owners  of  pipe  lines  are  not  required  to  build  one  addi¬ 
tional  inch  of  pipe  line  or  to  spend  one  additional  cent 
for  such  purpose  so  long  as  they  are  obeying  the  law, 
i.e.,  operating  their  pipe  lines  which  cross  over  public 
lands  as  common  carriers  as  provided  by  statute.^  The 
Secretary  is  simply  saying  that  a  permittee  of  a  right-of- 
way  across  public  lands  must  either  use  its  existing  pipe 
line  as  a  common  carrier  or  provide  substitute  facilities 
for  such  purpose  when  the  need  for  common  carrier  oper- 


132) ;  its  refnsal  of  demands  bj  a  shipper  that  it  transport  gas  and  file  rates 
as  a  common  carrier  ( Jt.  App.  296,  301) ;  and  its  filing  of  a  rate  schedule 
which  it  knew  to  be  “precisely  contrary”  to  what  was  required  by  the  Secre¬ 
tary  of  the  Interior  under  Section  28  of  the  Mineral  Leasing  Act  (Jt.  App. 
146). 

7  While  Tigoronsly  protesting  any  program  requiring  it  to  provide  facilities 
for  carrying  out  its  statutory  common  carrier  obligations,  it  is  to  be  noted  that 
appellee  is  even  now  seeking  to  increase  the  capacity  of  the  very  pipe  line  here 
involved  for  transportation  of  an  additional  120,000,000  cubic  feet  of  natural 
gas  per  day  at  an  estimated  cost  of  $46,187,686.00  and  to  increase  by  200,000,000 
cubic  feet  of  natural  gas  per  day  of  another  one  of  its  natural  gas  pipe  lines 
at  an  estimated  cost  of  $62,695,000.00  for  its  own  business  purposes.  17  F.  B. 
123L  See  also  17  F.  B.  536  concerning  another  recent  application  by  appdlee 
to  increase  the  capacity  of  one  of  its  natural  gas  pipe  lines  to  accommodate 
additional  private  rather  than  common  carrier  business. 
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'  ation  arises.  Appellee  takes  exception  (Br.  25-26)  to  the 
provision  of  the  regulation  relating  to  the  showing  of  need 
required  of  the  shipper  as  might  appear  from  consider¬ 
ation  of  the  gas  supply,  markets  and  economic  feasibility 
and  the  assurance  of  continuation  of  that  need.  Under 
the  circumstances  with  which  the  Secretary  was  dealing 
it  was  eminently  reasonable  for  him  to  consider  these 
factors.  Compare  the  regulation  involved  in  Chapman  v. 
Sheridan-Wyoming  Co.,  338  U.  S.  621  (1950)  establishing 
the  showing  required  by  applicants  for  coal  leases  under 
the  Mrnersd  Leasing  Act.  It  is  startling  to  hear  a  com- 
'  plaint  of  these  provisions  from  the  carrier  whose  solvency 
and  continuity  of  operation  the  provisions  were  designed 
to  protect.  Appellee  takes  the  “all  or  nothing  at  all’’ 

I  position  that  the  pipe  line  must  be  operated  either  (a) 
exclusively  as  a  common  carrier  or  (b)  exclusively  as  its 
private  line.  But  the  legislative  history  of  the  Mineral 
Leasing  Act  shows  that  Congress  well  knew  the  obvious 
fact  that  pipe  lines  would  be  used  primarily  for  their 
I  owners’  benefit  and  it  was  imposing  the  common  carrier 
obligation  on  such  lines  to  the  extent  that  it  might  be  re- 
i  quired  for  the  protection  of  small  producers.  See  appen¬ 
dix  infra,  pp.  27-28.  Contrary  to  appellee’s  assertion  (Br. 
i  25)  the  basic  provisions  of  the  regulation  execute  precisely 
the  policy  of  the  legislature. 

The  remamder  of  appellee’s  argument  under  these  three 
headings  (Br.  18-27)  has  no  tendency  to  show  that  the 
action  of  the  Secretary  of  the  Interior  under  the  Mineral 
Leasing  Act  was  arbitrary  or  capricious.  The  contentions 
are  all  based  upon  policies  and  provisions  of  the  Natural 
I  Gas  Act  and  represent  different  aspects  of  the  argument 
(Br.  39-43)  with  which  we  wiQ  deal  shortly,  that  the  provi- 
I  sions  of  the  Mineral  Leasing  Act  and  the  Natural  Gas  Act 
are  inconsistent. 

I  D.  The  common  carrier  requirement  of  the  Mineral  Leas¬ 
ing  Act  was  not  repealed  hy  implication  hy  the  Natural 
Gas  Act: — ^This  subject  is  covered  on  page  18-21  of  our 
opening  brief.  It  is  there  shown  that  implied  repeals  are 
not  favored;  that  the  fact  that  there  is  no  repugnancy  be- 
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tween  Section  28  of  the  Mineral  Leasing  Act  and  the  Nar- 
tnral  Gas  Act  has  been  determined  by  court  test  (Montana- 
Dakota  Utilities  Co,  v.  Federal  Power  Common,  169  F.  2d, 
392  (C.  A.  8, 1948),  certiorari  denied  335  U.  S.  8^  (1948)) ; 
that  the  Interior  Department  and  the  Federal  Power  Com¬ 
mission  are  in  accord  in  this  matter;  and  that  Congress 
itself  has,  subsequent  to  the  enactment  of  the  Natural  Gas 
Act,  specifically  referred  to  Section  28  of  the  Mineral  Leas¬ 
ing  Act  by  making  it,  along  with  other  sections  of  the  Act, 
applicable  to  permits  and  leases  issued  imder  the  Amend¬ 
atory  Act. 

In  connection  with  the  last-mentioned  matter,  as  indicated 
sv^a  p.  8,  Congress  has  made  it  perfectly  dear  that  it 
did  not  repeal  the  common  carrier  provision  of  Section  28 
by  implication.  On  January  13, 1948,  H.  E.  4942  was  intro¬ 
duced  in  the  80th  Congress,  2d  Session.  That  bill  (set  out 
in  full  in  the  appendix,  inf  raj  pp.  38-39)  sought  to  amend 
Section  28  of  the  Mineral  Leasing  Act,  as  amended,  to 
provide  that  the  common-carrier  provision  would  apply 
only  to  oil  pipe-lines  and  to  provide  that  natural-gas  pipe¬ 
lines  need  only  to  purchase  without  discrimination  natural 
gas  produced  from  Government  lands  in  the  vicinity  of 
the  pipe  lines  •••.»»  It  appears  that  H.  E.  4942  was  per¬ 
mitted  to  die  in  committee  with  neither  hearings  being 
had  nor  reports  submitted  in  connection  therewith.®  Indeed, 
the  only  references  to  H.  E.  4942  which  have  been  found 
are  three  letters  in  opposition,  one  of  which  is  reprinted . 
in  full  in  the  appendix,  infra,  pp.  40-42.  Thus  Congress 
clearly  has  demonstrated  not  only  that  it  did  not  repeal 
Section  28  of  the  Mineral  Leasing  Act  in  1938  but  also 
that  it  did  not  care  to  do  so  in  1948. 

Appellee’s  “implied  repeal”  argument  is  thus  contrary 
to  the  Congressional  intent  as  expressed  by  its  refusal  to 
Teipesl  or  modify  the  common  carrier  requirement  of  the 

8  It  is  interestiiig  to  note  that  this  proposed  logislation,  if  enacted,  wonid  haTe 
justified  the  position  taken  by  El  Paso  on  the  filing  of  its  rate  sdiedule  in 
October  1950.  See  Jt.  App.  145-148.  In  permitting  H.  B.  4942  to  die  in 
committee,  Congress  thus  rejected  in  1948  the  very  eontention  El  Paso  urged 
upon  the  Secretary  of  the  Interior  in  1950. 
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Mineral  Leasing  Act.  In  addition,  analysis  of  appellee’s 
argument  in  this  regard  demonstrates  its  invalidity. 

The  burden  of  appellee’s  argument  is  that  (a)  in  the 
Natural  Gas  Act  Congress  did  not  declare  gas  transmission 
lines  to  be  common  carriers,  even  though  it  had  once 
considered  this  possibility,  (b)  that  in  earlier  bills  on  the 
subject,  witnesses  before  the  Committee  had  recommended 
against  making  aU  gas  transmission  lines  common  carriers, 
and  (c)  that  the  provisions  of  the  two  acts  are  inconsistent. 

We  have  already  contrasted  the  difference  between  the 
purposes  served,  the  powers  exercised  and  the  subject 
matter  embraced  within  the  Mineral  Leasing  Act  and  the 
Natural  Gas  Act  supra,  pp.  8-9.  We  have  also  shown  that 
these  differences  were  carefully  considered  and  given  effect 
when  the  Mineral  Leasing  Act  was  passed.®  There  is 
nothing  in  the  legislative  history  of  the  Natural  Gas  Act 
discussed  by  appellee  at  length  (Br.  31-39)  which  justifies 
its  attempted  obliteration  of  the  distinctive  character  of 
the  two  Acts. 

The  alleged  inconsistency  between  the  two  acts  is  like¬ 
wise  an  attempt  to  ignore  the  difference  in  their  purpose, 
scope  and  effect.  Appellee  argues  at  length  (Br.  39-43) 
that  under  various  sections  of  the  Natural  Gas  Act  a  na¬ 
tural  gas  pipe  line  company  regulated  by  the  Federal  Power 
Commission  cannot  be  a  common  carrier.  The  short  an¬ 
swer  to  this  contention  is  that  Congress  has  made  clear 
beyond  any  question  that  it  is  not  in  agreement  with  any 
such  notion.  Indeed,  in  the  Act  of  January  3,  1951,  c. 
1199,  title  I,  sec.  101,  64  Stat.  1137,  26  V.  S.  C.  sec.  448(c) 
(2)  (Supp.  IV),  Congress  specifically  recognized  the  fact 
that  corporations  could  be  engaged  in  the  business  of 
transporting  gas  as  common  carriers  under  the  jurisdic¬ 
tion  of  the  Federal  Power  Commission.  In  that  legislation 
Congress  set  up  a  specific  excess  profits  credit  for  such 
corporations.  An  analysis  of  appellee’s  arguments  in  this 
respect  can  only  result  in  their  rejection.  The  acts  are 

9  Far  from  shoTring  ignorance  even  of  the  fact  of  transportation  of  natoral 
gas  by  pipe  lines  (See  appellee’s  brief,  p.  28)  the  legislative  history  of  the 
l^eral  Leasing  Act  shows  that  (Congress  was  well  advised  and  qnite  aoenrately 
predicted  the  problems  that  wonld  arise. 
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said  to  be  inconsistent  (a)  because  the  Natural  Gas  Act 
provides  in  section  4(d)  that  no  change  shall  be  made  in 
a  service  on  contract  relating  thereto  withoTit  notice  to  the 
Commission,  (b)  because  section  7(a)  of  the  Natural 
Act  states  that  the  Commission  shall  have  no  authority 
to  compel  the  enlargement  of  transportation  facilities,  and 
(c)  because  section  7(b)  provides  that  no  service  shall 
be  abandoned  without  Ihe  approval  of  the  Commission. 
But  a  gas  company  that  is  willing  to  act  as  a  common 
carrier,  after  agreeing  to  be  a  common  carrier  in  return 
for  the  right  to  cross  public  land,  will  find  no  inconsistency 
in  these  provisions.  It  can  always  apply  for  authority  to 
increase  capacity.  The  Natural  Gas  Act  did  not  interdict 
common  carriage  of  gas  nor  does  it  forbid  the  extension 
of  facilities.  And  such  a  company  can  apply  to  the  Federal 
Power  Commission  for  authority  to  change  a  service  con¬ 
tract  or  to  curtail  service.  The  regulations  under  attack 
here  contemplate  just  such  compliance  with  the  spirit  and 
purpose  of  the  Natural  Gas  Act  and  were  promulgated 
only  after  consultation  with  and  approval  of  the  Federal 
Power  Commission  (Jt.  App.  312,  315). 

It  is  also  clear  that  limitations  on  the  powers  of  the 
Federal  Power  Commission  do  not  mean  that  the  Secretary 
of  the  Interior  is  precluded  from  requiring  the  construc¬ 
tion  of  additional  facilities  as  an  alternate  means  of  en¬ 
forcing  the  common  carrier  responsibility.  In  fact,  these 
limitations  on  the  authority  of  the  Federal  Power  Com¬ 
mission  had  to  be  kept  in  mind  by  the  Secretary  of  the 
Interior  in  preparing  his  own  regulations.  He  could  not 
delegate  his  responsibility  under  section  28  to  the  Federal 
Power  Commission  knowing  that  the  Commission  itself 
would  be  without  authority  effectively  to  enforce  that 
section  of  the  Mineral  Leasing  Act 

Further  militating  against  appellee’s  argument  is  the 
fact  that  at  the  time  Congress  was  debating  the  common 
carrier  provision  which  it  later  embodied  in  the  Mineral 
Leasing  Act,  Congress  had  in  mind  the  fact  that  as  com¬ 
mon  carriers  the  pipe  line  companies  would  be  under 
regulation  by  an  agency  other  than  the  Secretary  of  the 
Interior.  This  is  clearly  shown  by  the  remarks  of  Mr. 
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Scott  Ferris,  Chairman  of  the  House  Committee  on  Public 
Lands  during  the  debate  on  H.  B.  16136  (51  Cong.  Bee. 
pt.  15,  p.  15420),  infra,  p.  30  where  he  stated  with  reference 
to  pipe  lines  crossing  public  lands:  “If  they  once  became 
common  carriers  and  get  under  the  jurisdiction  of  the 
Interstate  Commerce  Commission  [predecessor  of  the  Fed¬ 
eral  Power  Commission  in  the  regulation  of  such  pipe  line 
companies]  they  come  under  the  extensive  powers  of  that 
commission,  as  the  gentleman  knows,  which  is  something 
like  that  of  the  utility  companies  in  States.” 

Appellee  makes  much  (Br.  30-31)  of  a  statement  by  the 
Secretary  of  the  Interior  in  a  letter  to  the  Federal  Power 
Commission  that  “primary  jurisdiction  to  enforce”  the 
common  carrier  provision  had  been  transferred  to  that 
Commission  (Jt.  App.  241).  That  language  refers  to  an 
initial  duty  to  police,  or  enforce,  the  common  carrier  pro¬ 
vision.  It  in  no  way  replaces  or  eliminates  the  obligation 
placed  by  Congress  on  the  Secretary  of  the  Interior  to 
prescribe  the  regulations  and  conditions  which  are  neces¬ 
sary  in  his  opinion  to  carry  out  and  accomplish  its  re¬ 
quirement  that  natural  gas  pipe  lines  crossing  public  lands 
be  operated  not  as  monopolies  but  as  common  carriers 
(30  U.  S.  C.  secs.  185,  189).  Nor,  of  course,  does  the  lan¬ 
guage  of  the  letter  or  memorandum  imply  that  there  is 
not  another  and  final  authority  for  the  enforcement  of  the 
common  carrier  provisions  of  the  statute.  The  very  lan¬ 
guage  of  the  letter  “that  every  effort  should  be  made 
jointly  to  insure  that  no  area  of  non-enforcement  exists” 
(Jt.  App.  239)  shows  otherwise.^®  "While  carefully  ignored 
by  the  appellee,  the  fact  that  the  Federal  Power  Commis¬ 
sion  understood  that  the  ultimate  responsibility  and  juris¬ 
diction  to  enforce  the  common  carrier  provision  rested  with 
the  Secretary  of  the  Interior  is  dear.  In  its  opinion 
rendered  on  appellee’s  application  for  a  certificate  of  con¬ 
venience  and  necessity  to  construct  the  line  here  in  issue, 
the,  Federal  Power  Commission  stated  ( Jt.  App.  268) : 


I  10  This  quotation  alone  demonstrates  the  fallsey  of  appellee’s  assertion 
(Br.  30)  that  the  Department  of  the  Intezior  changed  its  position  after  the 
decision  of  the  Federal  Power  Oonmnsmon. 
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The  record  shows  that  El  Paso  and  Pacific  applied 
for  and  have  accepted  right-of-way  permits  issued  by 
the  Secretary  of  &e  Interior  under  the  provisions  of 
the  Leasing  Act.  The  following  language  of  the  8th 
Circuit  Court  of  Appeals  in  Montana^Dakota  UtUities 
Company  v.  Feder^  Power  Commission,  169  F(2)  392, 
is  applicable  to  El  Paso  and  Pacific:  “It  is  too  clear 
for  argument  that  the  petitioner,  having  applied  for 
and  accepted  a  permit  to  do  so  and  having  constructed 
its  pipelines  over  the  public  lands,  bec^e  and  is  a 
statutory  common  carrier  of  natur^  gas  and  that  its 
rates  and  schedules  are  subject  to  the  jurisdiction  of 
the  Federal  Power  Commission  under  the  Natural  Gas 
Act.”  Further,  specific  obligations  under  the  Leasing 
Act  to  transport  or  purchase  natural  gas  may  he  im¬ 
posed  upon  either  El  Paso  or  Pacific  in  a  proceeding 
before  the  Secretary  of  the  Interior.  •  •  •  (Emphasis 
added.) 

The  challenged  statement  obviously  is  not — and  could 
not  be — an  abnegation  by  the  Secretary  of  his  statutory 
duties  to  enforce  the  provisions  of  the  Mineral  Leasing  Act. 
On  the  other  hand,  it  was  a  common  sense  position  to  take 
after  passage  of  the  Natural  Gas  Act.  A  common  carrier 
provision  is  not  self-enforcing,  as  the  existence  of  this  suit 
readily  shows  (cf.  Appellee’s  Br.  13).  Only  confusion 
could  result  unless  either  the  Secretary  of  the  Interior  or 
some  other  competent  body  resolved  in  advance  such  ques¬ 
tions  as  the  rates  to  be  diarged  and  the  times  when  and 
places  where  common  carrier  gas  might  be  introduced  into 
the  lines.  When  the  Federal  Power  Commission  was  given 
jurisdiction  over  gas  transmission  pipe  lines,  it  was  an 
act  of  administrative  logic  thereafter  to  leave  such  issues 
for  determination  by  the  Commission.  This  not  only 
avoided  duplication  but  eliminated  the  probabilities  of  con¬ 
flict.  The  present  regulations  carry  out  that  perfectly  sen¬ 
sible  disposition  of  the  matter.  They  require  that  ri^t- 
of-way  permittees  agree  to  act  as  common  carriers  and 
that,  where  necessary,  permittees  also  agree  to  apply  for 
authority  to  increase  their  existing  facilities  to  carry  out 
their  common  carrier  obligation  in  the  event  that  their 
existing  facilities  are  entirely  used  in  transporting  their 
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own  gas.  Neither  of  these  matters  could  be  left  to  the 
Federal  Power  Commission  since  that  Commission  has  no 
statutory  authority  to  require  any  company  to  be  a  com¬ 
mon  carrier  or  to  add  capacity  to  carry  out  that  obligation. 
But  all  of  the  other  regulatory  details  such  as  those  men¬ 
tioned  above  are  sensibly  left  to  the  Federal  Power  Com¬ 
mission  for  determination.^^ 

In  short,  there  is  ample  room  for  the  operation  of  both 
statutes  so  as  to  give  effect  both  to  the  Congressional  pur¬ 
poses  in  the  control  of  interstate  natural  gas  lines  and 
its  policies  as  to  disposition  of  federal  property.  There 
'  is  no  warrant  for  permitting  El  Paso  to  escape  the  obliga¬ 
tions  which  Congress  declared  should  accompany  the  ac- 
'  quisition  of  rights  in  the  public  domain. 

Appellee’s  brief  is  fnrtlier  in  error  in  implTing  that  the  Federal  Power 
Commission  bad  fomxd  that  common  carrier  provisions  as  sncb  were  not  in  the 
'  pnbHe  interest  (pp.  20,  30).  In  truth,  as  the  Commission’s  opinion  emphasizes 
(Jt.  App.  265-267),  the  Commission  had  concluded  that  the  Interstate  Natural 
Gas  Company  had  simply  failed  to  make  the  necessary  factual  showing  in  the 
^  record  before  the  Commission  which  would  justify  allocation,  at  that  time, 
of  a  particular  portion  of  the  pipe  line  to  common  carrier  operation.  The  Fed¬ 
eral  Power  Commission  found  only  as  stated  in  its  own  finding  number  11  (Jt. 
App.  274)  that  ^‘The  relief  prayed  for  by  Interstate  Natural  Gias  Company 
has  not  been  shown  on  this  record  to  be  required  by  the  public  convenience  and 
necessity  and  should  be  denied.”  (ItaHes  added.)  That  this  is  all  it  pur¬ 
ported  to  find  is  shown  by  the  language  which  the  Commission  itself  had  used 
in  discussing  the  matter.  The  language  of  the  Commission  is  that  it  ”  •  •  • 
cannot  be  said  on  ihis  reeord  that  pnblie  convenience  and  necessity  win  be 
subserved  hj  alloeating  at  this  time  any  portion  of  its  system  pipelines  for 
common  carrier  transportation  of  300  million  cubic  feet  of  gas  per  day  and 
thereby  necessarily  frustrate  El  Paso’s  existing  contracts,  to  the  advantage 
of  Interstate  which  has  not  shown  on  this  record  that  the  public  interest 
requires  the  service  it  proposes.”  (Italics  added.)  (Jt.  App.  270)  (see  dia- 
cnssion  on  pp.  20-21  of  our  opening  brief.) 
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COHCUISION 

For  the  reasons  stated  in  onr  opening  brief  and  herein^ 
it  is  submitted  that  the  judgment  appealed  from  should 
be  reversed. 

Respectfully, 

Wm.  Amobt  Underhill, 

Assistant  Attorney  General, 

Roger  P.  Marquis, 

Harold  S.  Harrison, 

Attorneys,  Department  of  Justice, 
Washington,  D.  C, 

APRIL  1952. 
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APFENDDC 

Legislative  ICstory  of  Common  Carrier  Provision  in  Section  28 

of  the  hGnerol  Leasing  Act 


Tv 


The  Mineral  Leasing  Act  of  February  25,  1920,  c.  85,  41 
Stat.  437,  was  the  culmination  of  several  years  of  effort 
to  enact  a  mineral  leasing  law.  Apparently  the  first  biiy>| 
introduced  on  the  subject  was  H.  E.  14094  in  the  63d  Con-A 
gress  (March  2,  1914).  The  following  series  of  bills  then\ 
ensued  in  the  same  and  succeeding  Congresses :  H.  E.  16136,  \\ 
63d  Cong.;  H.  E.  406,  64th  Cong.;  H.  E.  3232  and  S.  2812,  ^ 
65th  Cong.;  and  S.  2775,  66th  Cong.,  which  became  the 
Mineral  Leasing  Act.^ 

H.  E.  14094,  63d  Cong.,  the  first  bill  introduced,  con¬ 
tained  no  provision  for  granting  rights-of-way  across  public 
lands  for  pipe  line  purposes.  Shortly  after  its  introduc¬ 
tion,  it  was  superseded  by  H.  E.  16136,  which,  like  H.  E. 
14094,  was  introduced  by  Eepresentative  Scott  Ferris, 
Chairman  of  the  House  Committee  on  Public  Lands.  Sec¬ 


tion  17  of  H.  E.  16136  provided  as  follows  (51  Cong.  Eec. 
pt.  15,  p.  15418  (1914)): 

That  rights  of  way  through  the  public  lands  of  the 
United  States  are  hereby  granted  for  pipe-line  pur¬ 
poses  to  any  applicant  possessing  the  qualifications 
provided  in  section  one  of  this  Act  to  the  extent  of  the 
ground  occupied  by  the  said  pipe  line  and  ten  feet  on 
each  side  of  the  same,  under  such  regulations  as  to 
survey,  location,  application,  and  use  as  may  be  pre¬ 
scribe  by  the  Secretary  of  the  Interior,  and  upon 
the  express  condition  that  such  pipe  lines  shall  be  con¬ 
structed,  operated,  and  maintained  as  common  car¬ 
riers:  Provided,  That  no  right  of  way  shall  hereafter 
be  granted  over  the  public  lands  for  the  transportation 
of  oil  or  natural  gas  except  under  and  subject  to  the 
provisions,  limitations,  and  conditions  of  this  section. 


Section  17  was  extensively  considered  in  the  debate  on 
the  floor  of  the  House  (51  Cong.  Eec.  pt.  15,  pp.  15418- 


1  There  were  other  bills  introduced  on  the  snbjeet  but  the  ones  named  com¬ 
prise  the  direct  of  legislation,  as  indicated  in  the  conunittee  reports  on 

the  Tarions  bills. 
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15423).  Extracts  of  the  more  pertinent  parts  of  the  debate 
follow: 

Mr.  MONDELL.  •  •  •  The  pipe  lines  that  are 
really  important,  so  far  as  the  question  of  right  of 
way  is  concerned,  are  the  great  carrying  lines.  •  •  • 

•  •  • 

I  have  no  disposition  to  modify  this  section,  if  the 
committee  does  not  desire  to  do  it,  but  I  would  like' 
to  preserve  for  our  people  the  very  excellent  law  [Act 
of  May  21, 1896,  entitled  “An  act  to  grant  right  of  way 
over  the  public  domain  for  pipe  lines  in  the  States  of 
Colorado  or  Wyoming”]  that  we  have  that  applies  to 
those  two  States,  malong  those  pipe  lines  common  car¬ 
riers,  which  they  ought  to  be.  Those  great  pipe  lines 
surely  ought  to  be  common  carriers. 

•  •  • 

Mr.  HULINGS.  Does  the  gentleman  contemplate 
making  gas  pipe  lines  a  common  carrier  t  Does  the 
gentleman  think  that  would  be  possible? 

Mr.  MONDELL.  I  did  not  have  that  in  mind;  but 
this  bill  provides  for  it.  What  I  said  applies  to  oil, 
and  I  do  not  know  much  about  gas-carrying  lines. 

Mr.  HULINGS.  I  did  not  know  but  that  a  gas  line 
was  in  contemplation. 

At  this  point  in  the  debate.  Representative  Ferris  read 
a  letter  dated  September  18, 1914^  addressed  to  him  by  First 
Assistant  Secretary  of  the  Interior,  A.  A.  Jones,  on  the 
question  whether  section  17  would  repeal  the  special  act 
of  May  21,  1896,  granting  rights-of-way  for  pipe  lines  in 
Colorado  and  Wyoming.  This  letter  stated,  inier  alia,  the 
following  (51  Cong.  Eec.  pt.  15,  p.  15419  (1914)) : 

•  •  •  it  is,  furthermore,  deemed  important  and  essen¬ 
tial  that  conditions  not  contained  in  the  act  of  May 
21, 1896,  should  be  imposed  upon  any  such  grants  here¬ 
after  made,  namely,  that  such  pipe  lines  shall  be  per¬ 
mitted  to  use  public  lands  only  upon  the  condition  that 
they  shall  be  constructecL  operated,  and  maintained 
as  common  carriers.  Without  some  such  provision  of 
law  the  small  producer  may  be  hampered  or  entirely 
eliminated  from  the  producing  field  because  unable  to 
construct  a  pipe  line  of  his  own  and  because  he  can 
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not  compel  the  pipe-line  owner,  who  may  be  also  an 
oil  producer,  to  carry  his  product  to  the  refinery  or 
the  market.  Congress  has  already  recognized  the  im¬ 
portance  of  regulation  of  such  pipe  lines  by  providing 
for  the  regulation  and  control  of  interstate  pipe  lines 
by  the  Interstate  Commerce  Commission  (34  Stat.  584), 
but  this  regulation  and  control  is,  of  course,  applicable 
only  to  interstate  lines,  and  affords  no  protection  to 
the  user  or  would-be  user  of  intrastate  pipe  lines.  As 
a  matter  of  fact,  many  of  the  oil  and  gas  pipe  lines 
are  located  wholly  within  the  confines  of  a  single  State 
or  Territory,  and  it  is  believed  that  the  conditions 
imposed  by  said  section  17  are  important  and  essential 
for  the  public  welfare,  and  that  it  should  be  enacted. 

The  debate  continu^  as  follows: 

Mr.  MONDELL.  The  gentleman  notices  that  the 
point  which  they  emphasize  in  their  letter  is  that  these 
pipe  lines  should  be  common  carriers.  My  amendment 
provides  that  the  pipe  lines  constructed  under  the  Col¬ 
orado  and  Wyoming  act  shall  be  common  carriers. 

Mr.  FEBEIS.  I  have  not  the  gentleman’s  amend¬ 
ment  before  me,  but  I  heard  some  such  provision  as 
that  read.  Let  me  proceed  just  a  moment  further  and 
give  the  committee  the  benefit  of  the  committee’s 
tlfought  on  the  subject.  In  the  first  place,  this  section 
was  drafted  by  the  Department  of  the  Interior  and  in 
a  conference  of  Senators  and  House  Members  who 
than  had  the  matter  in  hand,  and  the  thought  was  that 
we  ought  to  make  the  pipe  lines  common  carriers  of 
oil  wherever  we  could. 

The  gentleman  from  Wyoming  said  something  to  the 
effect  tiiat  little  oil  producers  might  be  forced  to  be¬ 
come  common  carriers  when  they  wanted  to  build  a 
pipe  line  for  themselves.  There  is  an  answer  to  that 
statement,  and  it  is  conclusive.  Little  fellows,  so 
called,  do  not  build  pipe  lines.  Pipe  lines  are  built 
usually  by  big  companies  like  the  Standard  Oil  Co. 
or  some  arm  of  the  Standard  Oil  Co.  My  State  has 
severe  pipe  lines  in  it.  Several  of  them  claim  to  be 
.independent  lines,  but  it  is  generally  understood  that 
they  are  mostly  under  the  Standard  OiL  They  go 
under  different  organizations  and  names,  but  when  you 
trace  them  down  you  will  find  that  the  stockholders  are 
about  the  same. 
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Anyway,  a  little  one-horse  oil  driller  does  not  bnild 
pi^  lines.  Now,  it  is  in  the  interest  of  the  public,  it 
is  in  the  interest  of  consumption,  it  is  in  the  interest 
of  production  to  have  pipe  lines  wherever  it  is  possible 
made  common  carriers.  The  Supreme  Court  recently 
held  that  where  they  did  an  interstate  business  for 
the  public  they  were  common  carriers.  To  some  that 
Supreme  Court  decision  may  seem  sufficient,  but  turn¬ 
ing  for  a  moment  to  tiiis  letter,  I  call  attention  to  the 
fact  that  that  decision  would  have  no  effect  upon  an 
intrastate  line,  and  that  our  section  as  drafted  does 
effect  the  pipe  lines  that  do  an  intrastate  business. 
That  is  mostly  on  the  Pacific  coast.  We  make  them 
common  carriers,  and  make  them  carry  for  one  and 
all  at  the  same  price. 

•  •  • 

Mr.  MANN.  Suppose  a  lease  is  made,  and  the  Gov¬ 
ernment  still  owns  title  to  the  land,  and  the  man  who 
has  the  lease  could  not  construct  a  pipe  line  for  even 
10  feet  on  Government  land  without  it  being  a  common 
carrier. 

Mr.  FEBBIS.  That  is  true. 

•  •  • 

Mr.  MANN.  •  •  •  Now,  does  the  gentleman  think 
we  have  the  power  to  say  what  shall  be  a  common 
carrier  wholly  within  a  State,  where  it  operates  under 
a  State  charter? 

Mr.  FEBBIS.  I  think  there  is  no  doubt  about  our 
ability  to  do  it  when  they  cross  our  land.  In  other 
words,  we  have  the  right  to  lay  down  the  conditions 
and  say  to  them,  ^^This  is  our  land.  You  must  submit 
to  our  conditions  if  you  cross  our  land.’’ 

Mr.  MANN.  Supposing  the  State  •  of  Wyoming 
should  not  permit  one  of  these  pipe  lines  to  be  a  com¬ 
mon  carrier;  it  would  have  to  incorporate  under  the 
provisions  of  that  State.  Could  we  change  that  for 
intrastate  business? 

Mr.  FEBBIS.  I  am  not  answering  the  gentleman 
very  intelligently,  but  let  me  give  him  what  this  whole 
thing  must  hinge  on.  My  thought  is  that  the  Federal 
Government  can  say  ‘‘lliis  is  our  territory.  If  you 
use  it  you  must  submit  to  our  conditions.  If  you  do 
not  want  to  submit  to  our  conditions,  you  must  build 
around  us.”  I  think  in  that  way  we  can  enforce  jus¬ 
tice  for  the  people. 
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Mr.  MANN.  We  could  say  that  no  one  who  is  not 
a  conunon  carrier  shall  build  a  pipe  line,  but  we  say 
here  that  anybody  may  build  a  pipe  line.  Then  we 
undertake  to  say  what  their  duties  shall  be  wholly 
within  the  limits  of  a  State,  which  is  entirely  without 
the  power  of  Congress  to  do. 

I  should  like  to  ask  one  more  question.  You  do  not 
limit  what  pipe  lines  are  to  carry? 

Mr.  FEEEIS.  I  do  not  quite  get  the  gentleman’s 
question. 

Mr.  MANN.  You  say  “for  all  pipe-line  purposes.” 
That  includes  not  only  oil,  but  water,  and  not  only 
natural  gas,  but  artificial  gas.  Is  it  not  desirable  to 
limit  this  permission  to  oil  and  natural-gas  pipe  lines? 

Mr.  FEEEIS.  The  committee  did  not  intend  to  do 
any  more  tbA-n  that.  Nothing  more  than  that  was 
considered. 

Mr.  MANN.  I  will  offer  an  amendment  to  insert, 
after  the  words  “pipe-line  purposes,”  the  words  “for 
the  transportation  of  oil  and  natural  gas.” 

Mr.  FEEEIS.  The  committee  did  not  intend  to  go 
any  further. 

•  •  • 

[51  Cong.  Eec.  pt.  15,  p.  15420  (1914).] 

Mr.  FALCONEE.  Is  it  mandatory  on  a  company 
like  lie  Standard  Oil  Co.  to  run  a  lateral  pipe  line  to 
particular  oil  wells  if  it  does  not  want  to  do  it? 

Mr.  FEEEIS.  If  they  once  became  common  car¬ 
riers  and  get  under  the  jurisdiction  of  the  Interstate 
Commerce  Commission  they  come  under  the  extensive 
powers  of  that  commission,  as  the  gentleman  knows, 
which  is  something  like  that  of  the  utility  companies 
in  States. 

•  •  • 

Mr.  LENEOOT.  Mr.  Chairman,  I  wish  to  say  a 
word  in  relation  to  the  matter  of  common  carriers. 
TTie  amendments  proposed  by  the  gentleman  from 
Wyoming  provide  that  pipe  lines  constructed  under  the 
provisions  of  this  act  shall  be  common  carriers.  That, 
as  the  gentleman  from  Illinois  suggests,  is  unquestion¬ 
ably  beyond  the  power  of  Congress.  We  cannot  compel 
an  intrastate  corporation  with  its  pipe  line  wholly 
within  the  State  to  become  a  common  carrier  within 
the  State. 

Mr.  MONDEIiL.  Will  the  gentleman  yield? 
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Mr.  LENBOOT.  Yes. 

Mr.  MONDELL.  The  gentleman  evidently  under¬ 
stands  this  as  a  retroactive  provision  compelling  lines 
that  heretofore  have  been  built  to  become  common 
carriers. 

Mr.  LENBOOT.  That  would  be  so  construed. 

Mr.  MONDELL.  Not  at  all.  We  are  amending  the 
law,  and  my  amendment  is  that  all  pipe  lines  built 
hereafter  under  this  act  shall  be  common  carriers,  and 
that  is  exactly  what  you  provide  in  section  17.  If  you 
can  not  do  it  in  my  amendment,  you  can  not  do  it  in 
section  17. 

Mr.  LENBOOT.  The  distinction  I  wish  to  make  is 
that  in  the  text  there  is  no  attempt  affirmatively  to 
make  them  common  carriers;  but  here  is  a  grant,  and 
the  grant  is  upon  the  condition  that  they  become  com¬ 
mon  carriers,  even  though  they  be  within  the  State. 
If,  as  the  gentlemen  from  Illinois  suggests,  the  State 
of  Wyoming  should  prohibit  them  from  becoming  com¬ 
mon  carriers,  then  the  grant  over  the  public  land  fails ; 
that  is  all;  while  with  the  gentleman’s  amendment  it 
is  an  affirmative  provision  of  law  attempting  to  make 
them  conunon  carriers. 

Mr.  MONDELL.  That  is,  those  that-  are  built 
hereafter.  ' 

Mr.  LENBOOT.  Oh,  no. 

Mr.  MONDELL.  Well,  I  will  move  to  modify  it.  I 
do  not  want  my  amendment  to  be  defeated  because  it 
is  tweedledum  instead  of  tweedledee  by  an  objection 
that  does  not  go  to  the  heart  of  the  proposition. 

Mr.  LENBOOT.  It  goes  to  the  heart  of  the  pro¬ 
position  that  we  are  acting  under  the  powers  of 
Congress. 

•  •  • 

Mr.  BOBLAND.  I  want  to  ask  whether  the  gentle¬ 
man  says  that  Congress  can  not  make  it  a  condition 
of  a  grant  over  the  public  domain  that  the  grantee 
shall  become  a  conunon  carrier. 

Mr.  LENBOOT.  Oh,  no;  that  is  the  point  exactly. 

Mr.  BOBLAND.  The  gentleman  concedes  thatT 

Mr.  LENBOOT.  Yes ;  and  the  grant  will  fail  unless 
they  do  become  common  carriers.  •  •  • 

Mr.  MONDELL.  Mr.  Chairman,  it  is  rather  sur¬ 
prising  to  those  of  us  who  have  heretofore  listened  to 
gentlemen  who  have  been  claiming  the  most  extra- 
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ordinary  powers  on  the  part  of  the  Federal  Govern¬ 
ment  as  a  condition  for  the  nse  of  the  public  lands 
to  hear  them  now  say  that  Congress  can  not  make  it 
a  condition  of  the  use  of  public  lands  for  a  pipe  line, 
that  it  shall  be  a  common  carrier. 

Mr.  LENEOOT.  I  did  not  say  that. 

^  Mr.  MONDELL.  •  •  •  Certainly,  Congress  has  the 
right  in  granting  a  right  of  way  to  say  that  that  right 
of  way  shall  be  a  right  of  way  for  a  common  carrier. 
L  am  surprised  at  these  extreme  federalists  balking 
at  that  sort  of  mild  proposition,  simply  because  they 
did  not  offer  it  themselves,  particularly  when  we  have 
a  section  in  the  bill  that  does  exactly  the  same  thing. 
My  amendment  was  intended  to  keep  in  operation  a 
good  !Uw,  one  that  is  useful  and  necessary,  with  a 
provision  that  all  of  the  grants  made  under  it  hereafter 
shall  be  on  condition  that  the  line  shall  be  a  common 
carrier.  Certainly  we  have  the  right  to  do  that  or 
we  would  not  have  the  right  to  do  what  is  done  in 
section  17. 

•  •  • 

[51  Cong.  Bee.  pt.  15,  p.  15421  (1914).] 

Mr.  MANN.  Mr.  CJhairman,  I  offer  the  following 
amendment  which  I  send  to  the  desk  and  ask  to  have 
read. 

The  Clerk  read  as  follows: 

Page  15,  line  2,  after  the  word  “purposes,”  insert 
the  words  “for  the  transportation  of  oU  and  natural 
gas.” 

The  CHAIRMAN.  The  question  is  on  agreeing  to 
the  amendment  offered  by  the  gentleman  from  Illinois. 

The  amendment  was  agreed  to. 

Thereafter  Mr.  Mondell  offered  another  amendment  in 
lieu  of  Section  17  (51  Cong.  Bee.  pt  15,  p.  15421  (1914)) 
and  the  following  colloquy  then  ensued  (51  Cong.  Bee.  pt 
15,  p.  15422  (1914)): 

Mr*  BOBLAND.  Mr.  (Chairman,  as  I  heard  the 
gentleman’s  amendent  read,  it  applied  only  to  oil 
Was  that  the  intention? 

Mr.  MONDELL.  Oil  and  gas. 

Mr.  BOBLAND.  I  did  not  hear  the  word  “gas.” 

Mr.  MONDELL.  I  think  the  original  law  applied 
to  oil  and  gas.  The  gentleman  from  Wisconsin  [Mr. 
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Lenroot]  has  a  copy  of  that  law.  I  intended  that  it 
should,  and  if  it  does  not,  I  would  want  it  to  apply 
to  gas. 

Mr.  BORLAND.  I  supposed  the  gentleman  would. 

Mr.  MOI^ELL.  My  recollection  is  that  the  old  law 
applied  to  oil  and  gas,  but  possibly  not.  If  it  did  not,,^  I 
would  ask  to  amend  my  amendment  in  that  respect 
So  much  for  the  provisions  that  it  seems  to  me  are 
essential  for  the  interests  of  the  pipe  lines  themselves. 

Now  as  to  the  provisions  which  are  necessary  for  the 
protection  of  the  public.  The  present  section  17  has 
no  provision  whatever  with  regard  to  forfeitures  under 
the  law.  The  committee  evidently  believe  that  r^ula- 
tions  could  be  drawn  that  would  cover  the  subject. 
Well,  we  should  bear  this  in  mind,  that  where  we  make 
a  grant,  as  we  do  in  this  case,  that  grant  is  not  subject 
to  overmuch  regulation  by  the  Secretary  of  the  Inter¬ 
ior,  except  as  we  expressly  provide.*  If  we  give  the 
Secretary  authority  to  do  a  certain  thing,  we  give 
authority  to  do  it  under  general  regulations;  but  if 
we  give  to  a  citizen  of  the  United  States  a  grant,  that 
grant  is  not  conditioned  on  anything  except  such  con¬ 
ations  as  would  be  necessary  to  make  the  grant  effec¬ 
tive.  The  section  contains  no  provision  under  which 
the  Secretary  could  insist  upon  speedy  construction, 
under  which  he  could  insist  upon  completion  within 
a  certain  time,  and,  more  important  than  that,  it  con¬ 
tains  no  provision  xmder  which  these  rights  should  be 
forfeited.  *  * 

The  amendment  offered  by  Mr.  Mondell  in  lieu  of  section 
17  was  rejected  (51  Cong.  Eec.  pt.  15,  p.  15422  (1914)). 

Representative  Borland  then  offered  an  amendment  pro¬ 
viding  ‘‘That  all  pipe  lines  for  the  transportation  of  oil  or 
natural  gas,  now  or  hereafter  constructed,  are  hereby  de- 

2  It  is  to  be  remembered  that  the  bill  xmder  diseossion  made  a  grant  of 
rights-of-way  (see  51  Cong.  Xtee.  pt.  15,  p.  15418  (1914))  as  did  the  Mineral 
Leasing  Act  of  February  25,  1920  (41  Stat.  449)  bat  that  in  1935  the  IGneral 
Leasing  Act  was  amended  to  provide  that  **  rights-of-way  throogh  the  pablie 
lands,  inelnding  the  forest  reserves  of  the  United  States,  may  "be  granted  by 
the  Secretary  of  the  Interior  for  pipe-line  purposes  *  *  *.**  (Italics  sxxppHed.) 
Amendment  of  August  21, 1935,  e.  599,  see.  1,  49  Stat.  674,  678, 30  XT.  S.  OL 185. 

8  As  later  enacted  the  lOneral  Leasing  Act  contained  a  forfeiture  daxise. 
41  Stat.  449,  30  U.  S.  a  sec.  185.-. 
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dared  to  be  common  carriers,  and  included  within  the  pro¬ 
visions  of  the  act  to  regulate  commerce  •  *  Eepre- 
sentative  Taylor  objected  to  the  germaneness  of  the  pro¬ 
posed  amendment,  pointing  out  that  the  bill  xmder  discus¬ 
sion 

•  •  •  pertains  to  the  public  domain  of  the  public-land 
States  only.  It  does  not  cover  the  whole  of  the  United 
States  nor  the  question  of  common  carriers  in  the 
Eastern  States.  This  is  solely  a  public-land  measure 
for  our  extreme  western  public-domain  States. 

On  being  asked  whether  he  would  withdraw  his  point  of 
order,  the  following  colloquy  ensued  between  Messrs. 
Taylor  and  Borland: 

Mr.  TAYLOR  of  Colorado.  No;  I  do  not  withdraw 
it.  I  have  not  any  objection  to  this  class  of  legislation. 
As  a  proposition  of  law  I  am  in  favor  of  the  provi¬ 
sion  offered  by  the  gentleman  from  Missouri,  but  I  do 
not  feel  that  it  ought  to  go  in  this  bill.  The  object  of 
this  bill  is  to  encourage  the  development  of  the  Gov¬ 
ernment’s  natural  resources  on  the  public  lands — ^for 
prospecting  on  the  public  domain.  My  thought  is  that 
the  proposed  amendment  is  entirely  foreign  to  and  in 
no  way  germane  to  any  of  the  objects  or  purposes  of 
this  bill  This  bill  has  nothing  to  do  with  existing  pipe 
lines  in  the  older  States. 

Mr.  BORLAND.  There  is  no  reason  that  it  is  not 
germane,  except  that  it  affects  existing  pipe  lines. 
That  is  the  difference. 

Mr.  TAYLOR  of  Colorado.  I  do  not  feel  that  in  a 
bill  affecting  only  the  public  lands  we  should  take  up 
a  subject  of  interstate  commerce,  as  this  proposed 
amenchnent  is.  Our  committee  never  had  this  subject 
presented  to  us  or  considered  it.  In  fact,  we  had  no 
jurisdiction  to  consider  such  a  subject.  This  is  a  mat¬ 
ter  which  ought  to  go  before  the  Committee  on  Inter¬ 
state  and  Foreign  Commerce.  The  committee  can  not 
permit  this  bill  to  be  loaded  down  with  aU  sorts  of 
provisions  that  have  no  proper  place  in  this  bill  and 
that  should  be  and  are  covered  by  separate  bills.  I 
am  simply  voicing  the  sentiment  of  the  Public  Lands 
Committee. 
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Mr.  BORLAND.  I  will  discuss  the  point  of  order, 
although  I  would  rather  discuss  the  merits  of  the  bilL 
If  this  proposition  to  make  these  pipe  lines  common 
carriers  is  a  good  proposition — and  evidently  it  is,  as 
it  seems  to  be  the  consensus  of  opinion  on  both  sides 
of  the  House — ^there  is  as  much  reason  for  it  to  apply 

to  existing  pipe  lines  as  to  future  pipe  lines. 

•  •  • 

•  •  •  This  bill  is  a  conservation  bill.  It  is  intended 
to  preserve  and  utilize  these  great  natural  products. 
There  is  a  large  amount  of  this  natural  gas  that  is  now 
going  to  waste  and  is  not  being  utilized  at  all  because 
of  this  very  lack  of  transportation  facilities.  If  the 
oil  and  gas  and  pipe  lines  were  common  carriers  it 
would  be  a  distinct  step  in  the  conservation  movement 
of  the  United  States.  Large  quantities  of  this  oil  and 
gas  are  produced  on  public  lands  or  on  Indian  res¬ 
ervations.  There  is  hardly  any  of  it  now  produced 
on  strictly  private  land,  and  it  is  a  little  bit  technical 
to  say  that  because  this  might  overlap  on  some  private 
lands  that  it  does  not  belong  in  this  bill.  In  the  main 
it  belongs  in  this  bill,  because  95  per  cent  of  it  will 
affect  oil  and  gas  upon  the  public  domain.* 

H.  R.  16136,  with  section  17  renumbered  as  section  18 
and  amended  to  apply  only  to  oil  and  gas  pipe  lines  and 
to  include  a  forfeiture  provision,  was  passed  by  the  House. 
The  bill  was  completely  amended  by  the  Senate  to  cover 
another  subject,  and  the  bill  died  in  conference. 

Substantially  the  same  bill  was  introduced  by  Represen¬ 
tative  Ferris  in  the  64th  Congress  (H.  Rept.  No.  17,  64th 
Cong.).  This  bill,  H.  R.  406,  contained  the  identical  section 
18  which  had  been  included  in  H.  R.  16136  as  passed  by  the 
House  in  the  previous  Congress.  There  was  nothing  of 
significance  said  with  respect  to  the  common  carrier  pro¬ 
vision  except  for  the  following  statement  of  Representative 
Ferris  in  the  debate  (53d  Cong.  Rec.  pt.  1,  p.  839  (1916)) : 

This  bill  provides  that  no  one  can  have  a  right  of  way 
over  any  public  land  until  they  submit  to  the  proposi- 

4  As  finally  enacted  in  the  Mineral  Leasing  Act  of  Febmary  25,  1920,  the 
conunon  carrier  provision  was  not  limited  to  oil  axid  gas  produced  on  Gorem- 
ment-owned  lands.  41  Stat.  449. 
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tion  of  being  a  common  carrier.  Because  when  the 
Standard  Oil  Co.  owns  both  the  production  and  the 
pipe  lines,  you  and  I  have  pretty  difficult  sledding  to 
produce  oil  by  their  side.  *  *  • 

H.  E.  406  passed  the  House  with  a  slight  amendment  to 
section  18,  which  was  renumbered  section  13.  The  bill  was 
completely  amended  by  the  Senate  Committee  on  Public 
Lands  which  struck  the  common  carrier  provision  from 
section  13  and  renumbered  the  section  as  section  11.  The 
bill  died  in  the  Senate. 

In  the  65th  Congress,  Eepresentative  Ferris  introduced 
H.  E.  3232  which  was  identical  with  BL  E.  406  and  con¬ 
tained  the  identical  section  13  which  had  been  in  H.  E.  406 
when  it  passed  the  House.  See  H.  Eept.  No.  206, 65th  Cong. 
When  S.  2812,  another  mineral  leasing  bill,  was  passed  by 
the  Senate,  it  was  amended  by  the  House  Committee  by 
substituting  the  text  of  H.  E.  3232,  including  section  13,  for 
the  text  of  the  Senate  bill  (H.  Eept.  No.  563,  65th  Cong.). 
The  bill,  as  amended,  passed  the  House  and  went  to  con¬ 
ference  twice.  Each  conference  report  retained  section  13, 
which  was  expanded  to  cover  forest  reserves  and  was  renum¬ 
bered  as  section  27  (H.  Eepts.  Nos.  1059  and  1138,  65th 
Cong.).  The  second  conference  report  was  agreed  to  by  the 
House  but  not  by  the  Senate. 

When  S.  2775  was  introduced  in  the  66th  Congress,  it 
contained  as  section  27  what  was  finally  enacted  as  section 
28  of  the  Mineral  Leasing  Act,  except  tiiat  it  provided  that 
regulations  as  to  rights  of  way  across  national  forest  lands 
should  be  prescribed  by  the  Secretary  of  Agriculture  and 
except  that  it  did  not  contain  the  requirement  that  Govern¬ 
ment  lessees  having  an  interest  in  a  pipe  line  must  accept 
and  convey  the  oil  of  the  Government.  S.  2775  was  com¬ 
pletely  revised  by  the  House  Committee,  which  inserted  the 
text  of  section  28  as  it  was  finally  enacted  (H.  Eept.  No. 
398,  66th  Cong.)  as  the  Act  of  February  25,  1920,  Public 
Law  No.  146.  41  Stat.  437, 449. 

Section  28  of  the  Mineral  Leasing  Act  of  February  25, 
1920,  was  amended  by  the  Act  of  August  21,  1935  (49  Stat. 
678  ;  30  IT.  S.  C.  sec.  185)  in  two  respects.  First,  the  issu- 
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ance  of  rights  of  way  was  made  discretionary  on  the  part  of 
the  Secretary  of  the  Interior.  The  Act  of  Febmary  25, 
1920,  c.  85,  sec.  28,  41  Stat.  449,  provided  that  “rights  of 
way  through  the  public  lands,  including  the  forest  reserves, 
of  the  United  States  are  hereby  granted  for  pipe-line  pur¬ 
poses  •  •  The  1935  amendment  provided  that  “rights 
0^  way  through  the  public  lands,  including  the  forest 
reserves  of  the  United  States,  may  he  granted  by  the  Secre¬ 
tary  of  the  Interior  for  pipe-line  purposes  •  •  •  »»  [Italics 
supplied.]  Amendment  of  August  21,  1935,  c.  559,  sec  1, 
49  Stat.  674,  678,  30  U.  S.  C.  sec.  185.  The  second  respect 
in  which  section  28  of  the  Mineral  Leasing  Act  of  February 
25,  1920,  was  amended  in  1935  was  by  the  insertion  of  an 
additional  obligation  on  the  part  of  such  pipe  lines,  namely, 
that  they  “shall  accept,  convey,  transport,  or  purchase 
without  discrimination,  oil  or  natural  gas  produced  from 
Government  lands  in  the  vicinity  of  the  pipe  line  in  such 
proportionate  amounts  as  the  Secretary  of  the  Interior 
may,  after  a  full  hearing  with  due  notice  thereof  to  the 
interested  parties  and  a  proper  finding  of  facts,  determine 
to  be  reasonable  *  *  The  necessity  for  imposing  the 
additional  and  separate  obligation  on  the  part  of  such  pipe 
lines  is  explained  in  a  report  from  the  Department  of  the 
Interior  which  is  printed  in  the  reports  of  the  Senate  and 
House  Committees  on  Public  Lands  (S.  Kept.  No.  1158  and 
H.  Kept.  No.  1747,  74th  Cong.  1st  sess.).  The  Department’s 
report  was,  in  part,  as  follows: 

In  section  28  as  amended  it  is  required  that  appli¬ 
cants  for  rights-of-way  for  pipeline  purposes  not  only 
operate  the  pipeline  as  a  common  carrier  but  also 
accept,  convey,  transport,  and/or  purchase  without  dis¬ 
crimination  •  •  •  all  oil  and/or  natural  gas  produced 
from  Government  lands  in  such  proportionate  amounts 
as  the  Secretary  of  the  Interior  may  determine  to  be 
reasonable.  Section  28  of  the  original  act  provides  that 
pipelines  crossing  Government  lands  must  be  operated 
as  common  carriers,  and  the  proposed  amendment 
would  expand  this  provision  to  require  that  withdrawals 
of  oil  and/or  natural  gas  produced  from  wells  on  Gov¬ 
ernment  or  private  lands  be  made  in  such  proportionate 
amounts  as  are  determined  to  be  fair  and  equitable. 


38 


The  necessity  for  such  a  provision  has  been  apparent 
for  some  time.  In  several  cases  gas  lands  of  the  United 
States  have  been  subjected  to  drainage  because  pipe¬ 
line  companies  or  others  in  control  of  a  field  have  failed 
or  refused  to  transport  or  purchase  gas  produced  from 
wells  on  public  lands  while  at  the  same  time  they  are 
transpor^g  and/or  purchasing  gas  from  wells  on 
adjoining  private  lands.® 


On  January  13, 1948,  H.  E.  4942,  a  bill  to  amend  Section  28 
of  the  Mineral  Leasing  Act,  as  amended,  was  introduced  in 
the  80th  Congress,  2d  Session.  That  bill  follows  in  totidem 
verbis: 

80th  Congress  H.  B.  4942 

2d  Session 


IN  THE  HOUSE  OF  EEPEESENTATIVES 
January  13, 1948 

Mr.  Eobertson  introduced  the  following  bill;  which  was 
referred  to  the  Committee  on  Public  Lands 


A  PILL 

To  amend  section  28  of  the  Act  entitled  “An  Act  to 
promote  the  mining  of  coal,  phosphate,  oil,  oil  shale, 
gas,  and  sodium  on  the  public  domain”,  approved  Feb¬ 
ruary  25,  1920,  as  amended. 

Be  it  enacted  by  the  Senate  a/nd  House  of  Representor 
tives  of  the  United  States  of  America  in  Congress 
assembled,  That  (a)  section  28  of  the  Act  entitled  “An 
Act  to  promote  the  mining  of  coal,  phosphate,  oil,  oil 
shale,  gas,  and  sodium  on  the  public  domain”,  approved 
February  25, 1920,  as  amend^  (49  Stat.  678;  U.  S.  C., 
title  30,  sec.  185),  is  amended  by  striking  out  so  much 
of  such  section  as  precedes  the  &st  proviso  therein  and 
inserting  in  lieu  thereof  the  following: 


s  This  report  was  directed  to  S.  1772,  74th  Cong.,  which  was  later  superseded 
bj  S.  3311,  the  hill  which  was  finally  enacted  as  the  Ac#  of  August  21,  1935. 
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“Sec.  28.  Rights-of-way  throngh  the  public  lands, 
including  the  forest  reserves  of  the  United  States,  naay 
be  granted  by  the  Secretary  of  the  Interior  for  pipe¬ 
line  purposes  for  the  transportation  of  oil  or  natural 
gas  to  any  applicant  possessing  the  qualifications  pro¬ 
vided  in  section  181  of  this  title,  to  the  extent  of  the 
ground  occupied  by  the  said  pipe  line  and  twenty-five 
feet  on  each  side  of  the  same  under  such  regulations 
and  conditions  as  to  survey,  location,  application,  and 
use  as  may  be  prescribed  by  the  Secreta^  of  the  Inte¬ 
rior  and  upon  the  express  condition  with  respect  to 
pipe  lines  for  the  transportation  of  oil  that  such  pipe 
lines  shall  be  constructed,  operated,  and  maintained  as 
common  carriers,  and  shall  accept,  convey,  transport, 
or  purchase  without  discrimination,  oil  produced  from 
Government  lands  in  the  vicinity  of  the  pipe  line  in 
such  proportionate  amounts  as  the  Secretary  of  the 
Interior  may,  after  a  full  hearing  with  due  notice  there¬ 
of  to  the  interested  parties  and  a  proper  fiinding  of 
facts,  determine  to  be  reasonable ;  and  upon  the  express 
condition  with  respect  to  pipe  lines  for  the  transporta¬ 
tion  of  natural  gas,  that  such  pipe  lines  shall  purchase 
without  discrimination  natural  gas  produced  from  Gov¬ 
ernment  lands  in  the  vicinity  of  the  pipe  lines  in  such 
proportionate  amounts  as  the  Secretary  of  the  Interior 
may,  after  a  full  hearing  with  due  notice  thereof  to  the 
interested  parties  and  a  proper  fiinding  of  facts  deter¬ 
mine  to  be  reasonable:” 

(b)  Such  section  is  further  amended  by  adding  at 
the  end  thereof  the  following:  “Any  applicant  to  whom 
a  right-of-way  for  pipe-line  purposes  for  the  transpor¬ 
tation  of  natural  gas  has  heretofore  been  granted  by 
the  Secretary  of  the  Interior  pursuant  to  the  provisions 
or  authorization  contained  in  this  section  as  originally 
enacted  or  as  heretofore  amended,  shall  hereafter  be 
obligated  to  operate  its  pipe  line  or  pipe  lines  only  in 
accordance  with  the  terms  and  conditions  of  this  sec¬ 
tion  as  hereby  amended  and  regardless  of  any  other 
term  or  condition  heretofore  imposed  by  the  Secretary 
of  the  Interior  as  a  condition  to  the  granting  of  said 
right-of-way.” 

It  appears  that  H.  B.  4942  simply  died  in  committee  with 
no  hearings  having  been  held  and  no  reports  having  been 
submitted  in  connection  with  it.  The  only  references  to 
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H.  E.  4942  which  have  been  found  are  three  letters  in  oppo¬ 
sition  which  appear  in  connection  with  hearings  on  H.  E. 
4051,  a  bill  to  amend  the  Natural  Gas  Act  of  June  21, 1938, 
as  amended.  The  principal  one  of  those  three  letters  is  as 
follows  (Hearings,  S.  Committee  on  Interstate  and  Foreign 
Commerce,  H.  E.  4051,  80th  Cong.,  2d  Sess.  (1948),  VoL  3, 
pp.  528-529) : 

Ee  H.  E.  4942,  H.  E.  4051.  March  19,  1948. 

Hon.  Edward  V.  Eobertson 

Senate  Office  Building,  Washington,  D.  C. 

DEAE  SENATOE:  Eef erring  to  H.  E.  4942  to 
repeal  the  common  carrier  requirements  contained  in 
the  Eight-of-Way  Act  of  February  25,  1920,  which  I 
understand  you  are  sponsoring,  may  I  beg  your  indul¬ 
gence  in  informing  me  the  reason  which  prompts  you 
to  support  this  bill.  Surely  there  is  no  public  demand 
or  justification  for  its  repeal.  It  is  my  humble  opinion 
that  the  repeal  of  that  provision  cannot  and  will  not 
benefit  anyone  except  the  Montana-Dakota  Utilities 
pipe-line  company,  the  Ohio  Oil  Co.  and  a  few  other 
major  oil  and  gas  companies,  which  concerns  have  been 
quite  successful  so  far  in  finding  ways  and  means  to 
circumvent  their  common  carrier  requirements  and  thus 
maintain  an  unlawful  monopoly  to  the  detriment  of  the 
public  interest. 

I  am  confident  that  whoever  is  urging  you  to  sponsor 
this  legislation  has  grossly  misinformed  you  as  to  facts 
and  purposes.  That  common  carrier  provision  (which 
you  now  propose  to  repeal)  will  serve  a  very  useful 
public  purpose.  While  it  is  inadequate,  yet  it  will  pre¬ 
vent  the  gas-pipe-line  monopolies  from  becoming  too 
oppressive. 

The  method  followed  by  any  one  of  these  common  car¬ 
rier  gas-pipe  lines  may  be  multiplied  to  include  all 
such  companies  who  have  constructed  their  lines  across 
the  public  domain  and  have  agreed  to  operate  same  as 
common  carriers. 

I  will  refer,  for  brevity,  to  only  one  concern  which 
operates  in  the  States  of  Wyoming  and  Montana, 
namely  the  Montana-Dakota  Utilities  Co. 

(1)  Do  you  know  that  it  signed  a  stipulation  with 
the  Secretary  of  the  Interior  agreeing  to  construct  and 
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operate  its  pipe  lines  as  a  common  carrier,  and  to 
accept  and  transport  gas  at  reasonable  and  nndiscrim- 
inatory  rates? 

(2)  Do  you  know  that  it  has  consistently  refused  to 
establish  a  workable  transportation  rate  or  tariff,  or 
to  accept  or  transport  gas  offered  by  independent  and 
individual  producers? 

(3)  Do  you  know  that  several  independents  and  indi¬ 
vidual  gas  producers  were  awarded  contracts  to  sell 
gas  to  Government,  States,  and  municipalities  at  a 
price  which  would  have  effected  a  very  substantial 
saving  to  these  consumers,  but  were  prevented  from 
delivering  same  through  these  common  carriers,  and 
that,  therefore,  the  Government,  States,  and  other  con¬ 
sumers  were  thus  forced  to  pay  a  higher  price  to  this 
monopoly? 

(4)  Do  you  know  that  most  of  the  independent  con¬ 
cerns  who  invested  in  the  aggregate  over  $600,000  in 
good  faith  in  the  exploration  and  development  of  these 
gas  fields,  have  been  forced  into  bankruptcy  by  the 
failure  of  this  common  carrier  to  accept  or  transport 
gas  at  reasonable  and  nondiscriminatory  rates? 

(5)  Do  you  know  that  in  1930  hearings  were  had 
before  the  Secretary  of  the  Interior  which  resulted  in 
an  order  being  issued  for  common  carriers  to  establish 
a  nondiscriminatory  transportation  tariff,  but  that  they 
refused  to  do  so? 

(6)  Do  you  know  that  this  common  carrier  was 
finally  compelled  to  file  a  transportation  tariff  only 
after  a  mandatory  injunction  action  was  instituted, 
but  their  rate  was  discriminatory  and  unworkable? 

(7)  Do  you  know  that  after  the  Natural  Gas  Act. 
was  passed  in  1938  hearings  were  held  and  the  Federal 
Power  Commission  made  an  order  requiring  this  pipe¬ 
line  company  to  establish  a  reasonable  rate  to  trans¬ 
port  gas  as  a  common  carrier  in  interstate  commerce? 

(8)  Do  you  know  that  a  rehearing  was  requested  and 
granted,  and  that  2  years  later  the  original  decision  was 
reaffirmed? 

(9)  Do  you  know  that  this  common  carrier  recently 
secured  an  injunction  in  the  Circuit  Court  of  Appeals, 
Eighth  District,  to  stay  the  order  of  the  Federal  Power 
Commission  and  that  a  decision  is  to  be  rendered  in 
May  1948? 
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(10)  Do  you  know  that  this  common-carrier  pipe¬ 
line  company  has  been  able  for  20  years  to  resort  to 
various  delaying  and  stalling  tactics  to  avoid  comply¬ 
ing  jrith  their  legal  requirements,  thus  resulting  in  a 
great  financial  loss  and  irreparable  damage  to  many 
producers  and  independent  concerns,  also  causing  a 
large  financial  loss  to  the  public? 

(11)  Do  you  know  that  these  common-carrier  com¬ 
panies  now  apparently  realize  that  they  must  bow  to 
ultimate  justice  and  so  comply  with  their  legal  obli¬ 
gations  as  common  carriers  but,  in  one  more  supreme 
effort  to  avoid  complying  with  the  law,  they  are  now 
pleading  with  Congress  to  come  to  their  relief  so, 
hence,  H.  R.  4942  and  H.  E.  4051  and  other  contem¬ 
plated  legislation  by  which  they  hope  to  maintain  their 
monopolies  which  are  all  contrary  to  our  American 
way  of  life  of  free  enterprise  and  competition? 

Now,  my  dear  Senator,  can  you  cite  me  one  single 
instance  where  the  repeal  of  this  common-carrier  re¬ 
quirement  will  benefit  the  public  and/or  the  individual 
gas  producers  in  any  manner  or  will  benefit  anyone 
except  a  few  of  the  large  oil  and  gas  companies  ?  K  you 
can,  then  I  would  like  to  be  informed  as  to  such  facts 
because  I  fail  to  see  where  these  amendments  can  be 
beneficial  to  anyone  in  any  way  except  the  monopolies. 

Thanking  you  for  an  early  reply. 

^  '  Yours  very  truly, 

Monbakota  Gas  Co., 

By  John  Wight,  Vice  President. 
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